Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


k 


HARVARD  LAW  LIBRARY 


R,.ivrfFEB  1     1922 


lu 


I 


HARVARD  LAW  LIBRARY 


BeortriFEB    1      1922 


»'■  ■  "'      \ 


-yf 


lU 


A.    k. 


o-f         -t  K^ 


DECISIONS 


OF  THB 


DEPARTMENT  OF  THE  INTERIOR 


APPEALED 
PENSION  AND  BOUNTY-LAND 

CLAIMS 


ALSO  A  TABLE  OF  CASES 

REPORTED,  CITED,  OVERRULED,  AND  MODIFIED 

AND  OF  STATUTES  CITED  AND 

CONSTRUED 


EDrroBfl 


JOHN  W.  BIXLER 
RALPH  W.  KIRKHAM 


VOLUME  XX 

lULY  36,  m4— SEPTEMBER  14,  1930 


WASHINGTON 
IMl 


FEB  1    1922 


This  publication  (TOlumes  1  to  20,  Inclustve,  and  digest  covering  volumes  1 
to  8,  inclnsive)  is  held  for  sale  by  the  Superintendent  of  Documents,  Office  of 
Public  Printer,  Washington,  D.  O.,  to  whom  all  correspondence  relating  thereto 
should  be  addressed. 

ni 


Office  of  thc  Solicitob.* 

The  decisions  of  the  Interior  Department  relating  to  pensions  and  bounty 
land  are  prepared  in  the  office  of  the  Solicitor  for  the  Interior  Department  and 
submitted  to  the  Assistant  Secretary  for  his  action. 


NS,  I 


Bo  S^NKT,     j^,^,^^„|  Secretaries. 
S.  G.  Hopkins, 


PsBSTON  C.  West,  i  „  .... 


I 


Ohasles  D.  Mahaffie, 

PENSION  APPEALS  SECTION,  SOLICITOR'S  OFFICE. 


John  A.  Lact,  Assistant  Attorney. 
Dobset  M.  McPherbon,  M.  D.,  Medical  Expert, 
Hebbhrt  I.  BsACKETT,  Assistant  Attorney, 
Raiph  W.  Kirkham,  Acting  Assistant  Attorney. 


^The  title  of  the  law  offlo»r  of  the  Interior  Department  was  changed  from  Assistant 
Attorney  General  to  that  of  Solicitor  by  act  of  Congress,  July  1,  1914. 
s  Deceased,  July  10,  1917. 

V 


CASES  OYERRULiED^   MODIFIED,   AND   DISTINOUISHED. 

(From  vol.  1  to  vol.  20,  inclusive.) 


Cases. 


A. 


Aab,  Giwgft  (»  P.  P.,  377) 

Adams,  Peter  (2  P.  D.,  46) 

Aldrlch,  Francis  O.  (17  P.  D.,  82),  modified , 

AJspaugh,  Adelia  (19  P.  D.,  284),  modified 

Amrcerman,  William  M.  (1  P.  D.,5) 

Anderson,  Margaret  J.  (4  P.  D.,  07);  *eeaUo6  P.  D.,  200;  7  P.  D.,  468;  9  P.  D.,  497; 
12  P.  D.,  134. 

Andrews,  Adeline  (14  P.  D.,  288),  overruled 

Armstrong,  Jasper  N.  (14  P.  D.,  285),  modified 

Aoringer,  Constantia  V.  (8  P.  D.,  o.  s.,  247) , 


B. 

Barkaf,  widow  of  Frank  (2  P.  D.,  o.  s.,  259). . 

BatUser,  Gecrge  (10  P.  D.,  37),  modified 

Barclay,  Pension  Agent  (5  P.  D.,  175),  contra. 


Barker,  minors  of  George  (8  P.  D.,  284);  $te  alw  19  P.  P.,  246b 
Barteyooug,  John  (7  P.  J).,  463);  $ee  14  P.  D.,  71. 

BerHn,H.  B.,etal.  (4  P.  D.,  97),  oremiled 

Blaekwell,  George  (20  P.  D.,  313),  distinguished 

Bhie,  Alice  C.  (16  P.  D.,  378),  distinguished 

Boeke,  widow  of  Francis  (1  P.  D.,  427),  overruled 

Boster,  Bethany  F.  (15  P.  D.,  308),  overruled 

Boswell,  minor  of  Sanford  (6  P.  D.,  235);  tee  dUo  7  P.  D.,  545;  14  P.  D.,  288. 

Brady,  Wm.,  minorsof  (3  P.  D.,  90),  overruled  in  part 

Brokenshaw,  W.  H.  (1  P.  D.,  194),  overruled 

Brookman,  George  H.  (7  P.  D.,  260),  overruled 

Brrwn,  Blisa  O.  (14  P.  D.,  106),  distinguished 

Brown,  Harriette,  widow  of  Charles  F.  (3  P.  D.,  92);  ue  alto  11  P.  D.,  301 

Bnzns,  Anton  (8  P.  D.,  344) 

Bryant,  Charles  J.  (7  P.  D.,  299),  modified 

Bnrk,  Lydia  (672  P.  L.  B.,  245) 

Burton,  Jennette  (9  P.  D.,31);  «er  aJ«o  14  P.  D.,  42H 

Burton,  Morris  (7  P.  D.,  188) 

Barton,  K«iib6n  (11  P.  D..  294),  modified  in  part 


Where  discussed. 


C. 

Caldwell,  lAfiiyette  (16  P.  D.,  8),  distinguished 

Campbell,  Mark  G.  (8  P.  D.,  203),  overruled  In  part. 

Carle,  Christina  (19  P.  D.,  120),  distinguished 

Carter,  EllJta  W.  (5  P.  D.,  148),  overruled 

C'aasin,  John  H.  (2  P.  D.,  376),  overruled 

Cbaae,  Sarah  M.  (7  P.  D.,  543),  ovemiled  in  part. . . . 
Cobnm,Maiy(aP.D.,80) 


11  P.  D.,  49. 

5  P.  D.,  351. 
18P.  D.,30a 
Strouse,  146^ 
3  P.  D.,  1. 

12  P.  D.,  278. 

19  P.  D.,^    . 
14  P.  D.,  430,^, 

6  P.  D.,  la 


4P.D.,77. 
12  P.  D.,  17. 
6  P.   D.,   205,   297;  7 
P.  D.,  78. 


4  P.  D.,  127. 
Richardson,  317. 
Rodecker,  2. 

5  P.  D.,  93. 
Sprlngston,  249. 

Neff ,  352. 

3  P.  D.,  194. 

9  P.  D.,  147. 

Theil,  51. 

13  P.  D.,  181 

9  P.  D.,  108. 

8  P.  D.,  152;  9  P.  D.,  93. 

16  P.  D.,  97. 

13  P.  D.,  90. 

8  P.  D.,  316. 

15  P.  D.,  503. 


16  P.  D.,  517. 
14  P.  D.  106. 
19  P.  D.,  264. 
16  P.  D.,  117. 
19  P.  D.,  149. 
10  P.  D.,  249. 
4  P.P.,  62. 
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Cues. 


Coburn,  Fhebe  Ann  (11  P.  D.,  406),  modiflod 

Coburn,  Phebe  Ann  (11  P.  D.,  406),  overruled 

Coborn,  WilUam  T.  (7  P.  D.,  182) 

Coffey,  George  W.  (4  P.  D.,  286) 

C09U1,  Lens  E.  (17  P.  D.,  268),  superseded 

Cole,  Russd  8.  (4  P.  D.,  141) 

Colgfn,  Susan  (5  P.  D.,  127) 

Collins,  Frances  H.  (6  P.  D.,  257) 

Collins,  Ridiard  C,  aUas  Edward  (^rossweight  (125  P.  L.  B.,  82) 
Commissioner  of  Pensi<»is  (11  P.  D.,  351);  tee  olw  12  P.  D.,  147. 

Communication  (6  P.  D.,  283) 

Comstoek,  Harriet  (10  P.  D.,  220),  overruled  in  iMrt 

Coney,  John  O.  (2  P.  D.,  o.  s.,  35) 

Conroy,  motherof  JamesB.  (2P.  D.,  0.8.,  477) 

Cook,Ca88illyC.(12P.D.,  188),  distinguished 

Corte,  Ellen  (15  P.  D.,  427),  overruled  In  part 

Cox,  Mary  A.  (3  P.  D.,  313):  9ee  also  11  P.  D.,  62, 301. 

Crain,  minors  of  Joseph  (4  P.  D.,  358) 

Creekmur,  Charles  J.  (813  P.  L.  B.,  328) 

Cridir,  Malinda L.  (7  P.  D.,  462),  overruled 

Cuiran,  John  W.  (5  P.  D.,  1),  overruled 

Darling,  Elisabeth  (10  P.  D.,  244  and  299)  overruled  in  part 

Davinney,  Henry  (5  P.  D.,  288);  s§e  also9  P.  D.,  382 

Davis,  Margaret  A.  (14  P.  D.,  408)  overruled  in  part 

Davis,  Sarinda  (15  P.  D.,  447),  overruled 

Dick,  Robert  M.  (3  P.  D.,  333),  modified 

Dickenson,  Manoo  C,  widow'of  (6  L.  B.  P.,  318) 

Dorla8,NancyJ.  (5P.  D.,230) 

Downing,  widow  of  James  M.  (4  P.  D.,  222),  modified 

Dyer,  David  H.  (9  P.  D.,  87),  modified 

XL 

Easterling,  Asa B.  (16P.  D., 34), overruled 

Eaton,  Charles  A.  (15  P.  D.,  232),  overruled 

Eckerson,  Theodore  J.  (lL.B."Qa,"  98) 

Eckles, Leonora  R.  (19P.  D.,  251), overruled 

Eding,  Charles  H.  (5  P.  D.,  234) 

Ellis,  Samuel  H.  (17P.  D.,  15),  overruled 

Bnnels,  Annie  (20  P.  D.,  310),  distinguished 

Evans,  Cynthia  A.  (5  P.  D.,  188),  overruled  in  part 

F. 

Falkenburg,DeWittC.  (3P.D.,218) 

Fane,  Amanda  (10  P.  D.,  254) 

Fetterer  ».  Fetterer  (19  P.  D.,  208),  overruled 

Fittpatrick,  Anna  (20  P.  D.,  303),  distinguished 

Fltspatrick,  minors  of  Patrick  (5  P.  D.,  248) 

Friel,  James  E.  (1  P.  D.,  329),  contra;  tee  al»o  s.  c,  6  P.  D.,  209. 
Frisby,  Mary  M.  (9  P.  D.,  0.  s.,  98) 

O. 

Gabriel,  Fran^oise  (12  P.  D.,  382) 

Gannon,  Elisabeth  A.  (8  P.  D.,  67) 

Gannftn,  Mary  ▲.  (3  P.  D.,  179) 


Where  dJaoossad. 


18  P.  D.,  465b 
Jones,  271. 
8P.D.,S16u 
7  P.  D.,  229 
18  P.  D.,  480. 

7  P.  D.,  270. 

8  P.  D.,  S16. 
7  P.  D.,  229. 

11  P.  D.,  380. 
16  P.  D.,  UO. 

7P.  D.,8;16P.D.,48l 
14  P.  D.,  554. 
3  P.  D.,  200. 
1  P.  D.,  383. 
Regits,  74. 

18  P.  D.,  197. 

7  P.  D.,  545. 
16  P.  D.,  72. 

12  P.  D.,  278L 

19  P.  D.,  150. 


11  P.  D..  m. 
7  P.  D.,  233. 
15  P.  D.,  44. 
Bpringston,  210. 

6  P.  D.,  226. 

3  P.  D.,  0.  s.,  40flL 

7  P.  D.,  468. 
7  P.  D.,  305. 

12  P.  D.,  466b 


Vermilyea,  17. 
Smith,  193. 
2  P.  D.,  187, 30QL 
Eckles,  127. 
8  P.  D.,  316b 
Smith,  193. 
aeary,341. 
7  P.  D.,  207. 


7  P.  D.,  187, 308L 

15  P.  D.,  503. 
Richey,  415. 
(Mttenden,  810. 

8  P.  D.,  HI. 

3  P.  D.,  1, 16, 20a 

16  P.  D.,  197. 


14  P.  D.,  S41 

9  P.  D.,  882. 
7P.D^ai7. 
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WHtt6  llbCUM6d« 


0«Rte(Bi,I>ftiiielB.  (6P.  D.,380),o?«miledlnp«rt 

Qataaan,iiiliiorof  J<Mpb(5P.  D.,417) 

G«ldlns8,  EsUur  (36  Fee  P.  L.  B.,  374) 

Gerard,  Wesley  C.(L.B.,  "Ma,"  108) 

G«niialii,LoiiiMaaOP.D.,393) 

Oeniiicer,  Bamnel  (!•  P.  D.,  23),  dlsttnguiihed 

QOlMrty  Matiant  (8  P.  D.,  310),  ovemiled  In  pert  and  modified  in  part. 
OUIeapie,  Alexander  (2  P.  D.,  16),  modified 


Offliland,  Elljut  (6  P.  D.,  257),  otremiled  in  part 

Offlman,  Margaret  (9  P.  D.,  o.  a.,  310) 

Gltt,  Marion  F.  (6  P.  D.,  196),  overruled 

Glenn,  Welltngton  (6  P.  D.,  284),  overruled  in  principle 

OoUaboroodi,  Marion  V.  (July  3, 1806) 

Oonnan,  Amanda  M.  (17  P.  D.,  97),  overruled j.. 

OraybUI,  Daniel  (17  P.  D.,  306),  modified  in  part 

Qnm,  Elizabeth,  alias  Munroe,  alias  Ward  (3  P.  D.,  o.  s.,  122) . 

Gresham,  Mary  E.  (6  P.  D.,  84) 

Groppe,  Henry  (8  P.  D.,203),  overruled  in  part 

OroBvenor,  widow  of  Wm.  M.  (18  P.  D.,  409),  distinguished... . 
Grove,  Alfordine  (16  P.  D.,  140),  distinguished 


H. 


HamHion,  Zenas  (2  P.  D.,  217) 

Harding,  James  (2  P.  D.,  232),  overruled  in  principle 

Harmon,  James  A.  (129  P.  L.  B.,  7) 

Harvey,  Rachel  (7  P.  D.,  60);  iee  9U0 11  P.  D.,  97. 

Hatfield,  C.W.  (6  P.  D.,  349) 

Haynes,8anfordA.(4P.  D.,405) 

Hdmkel,  Joseph (14 P.  D.,203), distinguished 

Hetattkel,  Joseph  (14  P.  D.,  203),  overruled 

Heyden,  Sarah  C.  (8  P.  D.,  364),  overruled 

Hol]and,Reaben,Jr.  (19  P.  D.,  115),  modified 

Hooker,  America  (8  P.  D.,  210);  tee  alto  13  P.  D.,go. 

Hornby,  Abby  L.  (17  P.  D.,  199),  overruled 

Howard,  Joshua  E.  (20  P.  D.,  113),  distinguished 

Howard,  Laisyette  O.  (8  P.  D.,  230),  overruled  in  part;  tee  aiao  11  P.  D.,  448;  16 

P.  D.,  148, 161 

Hnghes,  Juda  (7  P.  D.,  107);  tu  aito  15  P.  D.,  503. 

Hurst,  Mary  Ann  (9  P.  D.,  406) 


I. 

iDfariek,  Jane  (1  P.  D.,  394);  tee  alto  15  P.  D.,  335. 

lnstraGaons(10P.D.,465) 

Instractiona(llP.D.,351) 


J. 

Jewen,  Franklin  (5  P.  D.,  285),  overruled  in  part . 

Johnson,  AnnB.  (7L.B.  P.,  69) 

Johnson,  Gus  (8  P.  D.,  463),  modified 

Jones,  Catherine  (7  L.  B.  P.,  284) 

Jones,  widow  of  Rowland  M.  (3  P.  D.,  433) 

Jones,  William  (1  P.  D.,  87) 

Jouett, alias  Beny  (1146 L.  B^  476), overruled..., 


7  P.  D.,  229. 
7  P.  D.,  168. 

14  P.  D.,  186w 
4P.D.,51. 

11  P.  D.,  66, 181. 
Feal,190. 

15  P.  D.,  503. 

3  P.  D.,  28;  6  P.  D. 
54;  7  P.  D.,  36. 
7  P.  D.,  229. 

10  P.  D.,  o.  s.,  308. 
19  P.  D.,  11. 

7  P.  D.,  200. 

16  P.  D.,  197. 
18  P.  D.,  143. 

18  P.  D.,  197. 

3  P.  D.,  o.  s., 

8  P.  D.,  316. 

9  P.  D.,  152. 
Rodecker,  3. 

19  P.  D.,  44. 

8  P.  D.,  8. 

4  P.  D.,  31, 316. 

11  P.  D.p  380. 

8  P.  D.,  816. 
7  P.  D.,  830. 
Stutsman,  84. 
Knight,  388. 
18  P.  D.,  8. 
FecTin,307 

Ham,  87. 
Burke,  165. 

12  P.  D.,  25. 

10  P.  D.,  301. 


14  P.  D.,  24. 
12  P.  D.,  147. 


7  P.  D.,  183. 

1  P.  D.,  0.  s.,  429l 

14  P.  D.,  474. 

7  P.  D.,  a  s.,  21Z 

7P.D.,24. 

3  P.  D.,  16. 

Blackwell,315. 


X 


GASES  OVEBBTILBD,  ICODIPIED,  AND  DISTINQUISHBD. 


Cases. 


Kaufman,  Daniel  B.  (1  P.  D.,  383),  owniled 

Kaufman,  Daniel  B.  (3  P.  D.,  137);  tee  dUo 5  P.  D.,  S88;  7  P.  D.,  233;  9  P.  D.,  382. 

Kephart,  Schuyler  C,  minor  of  Samuel  A.  (4P.  D.,419) 

Kerren,Matllda(7P.  D.,443) 

Kersey,  Sarah  A.  (6  P.  D.,  1),  modified;  tee  aUo  7  P.  D.,  236. 

Kibler,  Charles  F.  (n  L,  B.  P.,  50) 

Klein,  Moses  (3  L.  B.  P.,  38) 

Knappenberger,  Caroline  (3  P.  D.,  263) 

Koschwits,  Augusta  M.  (11  P.  D.,  102);  tee  alto  13  P.  D.,  90. 


Lamb,  formerly  Griswold  (14  P.  D.,  Ill),  distlngniahed.. 

Lamb,  formerly  Oriswold  (14  P.  D.,  Ill),  overruled 

Laraway,  Annie  £.  (14  P.  D.,  112),  disUnguiahed 

Latham,  Emily  (5  P.  D.,  170) 

Laws,  Panter,  heirs  of  (2  P.  D.,  0.  s.,  291) 

Legg,  Aretas  M.  (1276  L.  B.,  183),  overruled 

Lessor,  George  (8  P.  D.,  144),  overruled  in  part 

Lesuer,  widow  of  Charles  (L.  B.,  ''Zb,"  827) 

Levan,  Daniel  Webster  (9  P.  D.,  322) 

Lewis,  Mercy  (6  P.  D.,  293);  tu  alto  15  P.  D.,  413. 
Lingers,  Sophia,  widow  of  James  (4  P.  D.,  287),  modified. 


Lott,  Catherine  (15  P.  D.,  382) 

Lynch,  Charles  (1  P.  D.,  o.  s.,  238). 


M. 


Maoe,  Richard  (5  P.  D.,  16) 

Manwell,  Sarah  £.  (11  P.  D.,  427),  modified 

Marshall,  Ann  M.  (1184  P.  L.B.,  406)^  modified 

Marshall,  Mary  J.  (14  P.  D.,  173) 
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Weston,  Ludnda  (17  P.  D.,  376),  distinguished 

Whelan,  Bridget  (14  P.  D.,  380),  overruled 

Wiles,  Alice  (18  P.  D.,  314)  overruled 


Where  diaoossed. 


16P.D.,30L 
10  P.  D.,  Ob  M., 

Neff,8fil 
18  P.  D.,  197. 

9P.D.,ia. 
13  P.  D.,  161 
7  P.  D.,  152. 
Regita,74 
lOP.  D.,7& 
7P.D.,88QL 
15  P.  D.,  38. 
8P.D,.8QBL 
FenJn,3(Mr. 
Feal,190. 
Smith,  198. 
13P.D.,44t 
15P.D.,4i. 

7P.D.,21& 
10  P.  D.,  161 
15  P.  D.,  53a 

18P.D.,136w 
18  P.  D.,  455. 
15P.D.,56L 


11  P.  D.,  410. 
13  P.  D.,  166. 
16P.D.,330l 
3  P.  D.,  94. 


7  P.  D.,  318. 
CoUett,  194. 
9  P.  D.,  3301 
Laws,  137. 


3  P.  D.,  1. 

10  P.  D.,  o.  s., 
19  P.  D.,  109. 
2  P.  D.,  320. 
18  P.  D.,  136. 

18  P.  D.,  285. 
7P.  D.,43. 

7  P.  D.,  218. 
7  P.  D.,  132. 
7  P.  D.,  207. 

19  P.  D.,  167. 
Christian,  89. 
19  P.  D.,  207. 


CASES  OVBBBXTUSDy  MODIFIED,  AND  DISTINGUISHED. 


Cases. 


WImtb  dlsonsstd. 


Vl]]iaiiiSy'WIIIlamT.(15P.  D.,S81)|0iv«ni]ed. 

Wolhart,Jaeob(8P.D.,a36) 

Wri^t,  widow  of  John  L.  (2  P.  D.,  353);  tee  alto  18  P.  D.,  191. 
Wilciit,3Iar7(lllP.D.,a30),di8ti]igaished 


Yatas,  Usde,  widow  (10  P.  D.,  446);  tec  oIm  8  P.  D.,  90. 


Zam,  Adam  (19  P.  p.,  U9),  a?«milod. 
Zertiaflk,  Joseph (Ii.  B.,"(^"  413).... 


19  P.  D.,  109. 
9P.D.,lfi2. 

Laws,  U7« 


Heath,  lOL 
4P.D.,31A. 


TABLE  OF  CASES  REPORTED. 


^'  No.  Page. 

Allison,  Fannie l 131  430 

B. 

Bacon,  Estella  L 110  380 

Bailey,  Mary  B 49  179 

Bannister,  Ellen 83  311 

Barber,  Charlotte 87  321 

Blackwell,  Geo.  W.,  claimant —  84  313 

Blackwell,  Mary —  84  313 

Bode,  Elizabeth,  guardian 79  292 

Bom,  Florence 92  333 

Boyd,  Carrie,  claimant 121  409 

Bricker,  Annie 38  134 

Brlgham  v.  Brlgham 7  27 

Briery,  Elizabeth  119  405 

Burdick,  Mary 46  166 

Burke,  Eugene  S * 45  162 

Butler,  William 5  20 

C. 

Campbell,  Alice,  claimant 58  216 

Campbell,  Elena  62  230 

Campbell,  John  T 58  216 

Carter  v.  Eickholt,  guardian 9  34 

Castle,  Paleman  S 79  292 

Cheroquia,  Now  Erastus 2  3 

Chittenden,  Nettie  M 86  318 

Christian,  Arkley 26  87 

Chenoweth,  Mary  L 27  90 

Clary,  Thos,  E_" 95  340 

Cleary,  Kathryn,  claimant 95  340 

Coleman,  Jane 124  415 

CoUett,  Grace  E 52  193 

Converse,  Charlotte 134  440 

Cosby,  Antonia  B 107  372 

Cottrell,  Rebecca 112  387 

Crider,  Lewis  J 11  42 

Cuflf,  Mary  141  456 

D. 

Dalley,  Sarah  E 96  342 

Davis,  Harriet 48  177 

Davisson,  Sarah  Jane 66  211 


TABLE  OF  CASES  REPORTED.  XV 

No.  Page. 

Derby,  Emma  C 16  56 

Dillon,  Nancy  B J 98  347 

Donlevy,  William  C - 105  365 

Donovan,  John  E 70  259 

Douglass,  Jennie 143  460 

Dugent,  WiUiam 3  G 

E. 

Eckles,  Leonora  R 36  120 

Ennels,  Annie 85  316 

Eyer,  Jacob,  widow  of 120  407 

F. 

Feal,  alias  Clark,  Emma  F 50  186 

Fltzpatrick,  Anna 81  30;{ 

Fox  V.  Fox 18  CO 

G. 

Gray,  Susan 10  37 

Greer,  Charles  E 82  308 

Gutelius,  Zoila  Rosa 126  419 

n. 

Hagarty,  Ellen 109  378 

Hagarty,  Clara  E 42  153 

Hallman,  William 97  345 

Ham,  Louisa  M 25  89 

Hand,  Robert 57  214 

Herbert,  Annanette  M 136  446 

Heath,  Oscar  F 29  98 

Herrick,  Sarah  A 142  .  457 

Hill,  Agnes  M,  claimant 89  327 

Hoehn,  Georgine 71  263 

Hoffman,  alias  Klapper,  Catherine 130  428 

Howard,  Joshua  E 34  113 

Hypothetical  questions 59  218 

I. 

Instructions 137  449 

J. 

James,  Elijah  S.,  minors  of — ' 74  275 

James,  Mary  R 144  464 

Johnson,  alias  Cendyrline,  Hannah  L 76  281 

Jones,  Sarah 72  267 

Kelley,  Morris  E 78  289 

Kirkpatrick,  I.  J.  and  L.  M 94  338 

Knight,  Ebner 91  331 

L. 

La  Grange,  Rachel 132  435 

Lane,  Mae 17  50 

Lawrance,  F.  Isabelle 114  391 

67622*— P  D— VOL  20—16 n 


XVI 


TABL£  OF  CASES  REPORTED. 


No. 

Lawrence,  Anna  J 108 

Lawrence.  Guy  M.,  claimant 1 108 


Laws,  Rosetta 

Lawson,  George  L, 
Legg,  Aretas  M 


Lockwood'&  Co.,  attorneys < 


Mc. 


39 

24 
41 
65 
89 
106 

dO 


McCaleb,  David  O 

McCumsey,  Emma  J 111 

McKltrick,  Flora 96 

McPheeters,  Sarah  A 47 


M. 


23 
80 
31 
90 
90 


Maunon,  Ctomelius 

Martin,  Ida 

Martin,  Jane  L • 

Massany,  Edwin  W.,  claimant 

Massany,  Elizabeth 

Maury,  Joseph,  widow  of 106 

Miller,  Kate  R 125 

Miller,  William  T 15 

Mitchell.  Ida 115 

Moore,  Bleanora 6 

Morris,  John  W.,  attorney 129 

Mosby,  John  A 13 

Mudge,  Eliza  A 139 

MunosB.  Mary  K 102 

N. 

Nagle,  Julia  B 138 

Neff,  Martin,  minors  of 101 

O. 

O'Brien  v,  O'Brien 32 

Overton,  alias  Curd,  Serlida 127 


P. 


Page,  alias  Kelley,  Morris  E 

Parker,  Minnie 

Paulson,  Charles  B 

Peters,  Valentine  T.,  minors  of. 


78 
75 
21 
35 


R. 


Baker,  Heniy  W 43 

Rail,  Edwin  B.,  claimant 65 

Rayboum,  Barbara  A ^ 116 

Redfield,  Mary  R 113 

Regltz.  Jacob  W 22 

Renewal  of  widow's  pension 61 

Rhines,  alias  Philips,  Carrie 133 

Richardson,  Annie  M.,  claimant 85 


Page. 
376 
376 
135 
76 
146 
241 
327 
370 

102 
384 
335 
169 


75 
298 
104 
329 
329 
370 
417 

53 
397 

22 
425 

47 
452 
354 


451 
352 


106 
421 


289 

277 

71 

116 


156 
241 
399 
389 
73 
226 
439 
816 


TABLE  OF  GASES  REPORTED.  XVU 

No.  Page. 

Richardson,  Elizabeth 128  423 

RIchey,  Ellen  T.,  claimant 123  413 

Richey,  Porter  D 123  413 

Rlckert,  Eva  A 122  412 

Rie<lel,  Alma  N 145  466 

Rlstow,  Elizabeth 53  195 

Rochemont  de,  Anna 104  360 

Rochemont  de,  Anna 118  402 

Rodecker,  William  H 1  1 

Rumbold,  Mary 60  221 

Rushing,    Millie 69  257 

Ryan,  Katheriue 140  454 

S. 

Simpson,  Alfred  G 28  95 

Sims,  Mary  A 44  157 

Smith,    Fannie   L 67  249 

Smith,  WlUiam  H 51  191 

143  156 

121  409 

Springston,    America 66  244 

Strouse,    Loretta 40  140 

Stutzman,  Charles  A 8  30 

Sutton,  alias  Sedney,  Andrew  J 19  64 

T. 

Taylor,  Mary  B.,  claimant 55  208 

Taylor,  William 55  208 

Templeton,  Eliza 99  349 

Thlel,  Emma  0 14  50 

Townsend,    Marcia 37  127 

Travis,  Austin,  minors  of 129  425 

V. 

Van  Name,  Francis 20  66 

Vermilyea,  Joseph 4  13 

W. 

War  risk  insurance  act 73  271 

Wealand,  Adallne 12  45 

White,   Nancy 100  350 

White,   Permella 33  108 

White,  Rachel  A 63  235 

Williams,  Ellen 68  255 

Williams,  Stella  M 135  443 

Wood,  Delia  E 88  323 

Wood,  Frances  B 77  284 

Wood.  Mary  E 64  238 


TABLE  OF  CASES  CITED. 


Page. 

Allen  r.  Allen  (71  Ky.,  490) HI 

Amy  p.  Dubuque  (98  U.  S.,  470) 358 

Atherton  v.  Athorton  (181U.  8.,  1&5) 120 

B. 

Binns  v.  United  SUtes  (194  U.  S.,  486) 364 

Blake  v.  National  Banks  (23  Wal I .,  307) 89 

Bolts  V.  Botts  (56  S.  W.  Rep.,  677) Ill 

Brook  ».  Brook  (9  H.  L.  C,  198) 25 

Brown  v.  McOec  (75  Ky.,  428) 110 

Brown  v.  Welsh's  exec.  (27  N.  J.  £q..  429) ...  69 

Brown  et  al  v.  Tucker  (7  Colo.,  301) 448 

C. 

Cartwright  et  al  v.  McGowan  (121  III.,  388).. .  39 

Chancoy  v.  Wlnnery  (147  Pac.  Rep.,  1036) ...  361 

Cheshire  r.  Barrett  (4  McCord,  S.  C,  241) . . . .  201 

City  of  Emporia  v.  Norton  et  al  (16  Kans.,  236)  279 

Clark  et  al  v.  Barney  (108  Pac.  Rq).,  598)  —  85 

Cochrane  et  al  v.  Parker  (12  Colo.,  App.,  169) .  448 

Commonwealth  v.  Lane  (1 13  Mass.,  458) 382 

Campan  v.  Van  Dyke  (15  Mich.,  371) 168 

Cropseyr.  ORden(llN.  Y.,228) 125 

CulUil  p.  McAnally  (88  Ala.,  507) 359 

D. 

Dash  V.  Van  Kleek  (7  Johns.,  477) 119 

Duprep.  Boulard  (10  La.  Ann.,  411) 24 

EU 

East  Greenwich  p.  Warwick  (4  R.  I.,  138) ...  83 

Estill  c.  Rogers  (64  Ky.,  62) 110 

Ewing  p.  Bibb  (70  Ky.,  654) 109 

F. 

Frame  P.  Thormann  (102  Wis.,  654) 185 

Furthp.  Furthetal.  (97  Ark.,  272) 334 

O. 

Gamble  p.  Rucner  (124  Tenn.,  415) 173 

H. 

Haddock  p.  Haddock  (201  U.  8.,  562) 186,265 

Hartshorne  p.  Rofl  (2  Disn .  Ohio,  15) 350 

HavUand  P.  Halstead  (34  N.  Y.,  643) 125 

Holy  Trinity  Church  p.  U.  S.  (143  U.  S.,  457)  364 

Hunter  P.  Hunter  (111  Calif.,  261) 175 

Hyer  p.  Hyatt  (4  Cranch,  C.  C,  276) 201 

I. 

In  re  Biesecker's  estate  (7  D.  R.,  70  Pa.) 234 

In  re  CoKHOW  (37  Fed.  Rep.,  668) 2M 

In  re  David.son  (21  Fed.  Rep.,  618) 2»2 

In  re  Kichlcr  (J46  N.  Y.  Supp-,  H46;  M  Misc., 

667) 437 

XVIII 


Page. 

In  re  Orimley  (137  U,  B.,  147) AB 

In  re  Kaufman  (41  Fed.  Rep.,  876) 206 

In  re  Morrlsey  (137  U.  S.,  157) 202 

In  re  Richards  estate  (65  Pac.  Rep.,  1034) ...  386 

J. 

Jackson  p.  Jackson  (82  Md.,  17) 26 

Johnson  p.  Johnson  (114  111.,  611) 40 

Johnson  v.  Ousted  (74  Mich .,  437) 267 

Johnson  p.  St.  Joseph  Terminal  Railway  Co. 

(203  Mo.,  381) 389 

Joy  p.  Joy  (12  O.  D.  (N.  P.),  574) 213 


Kinney  p.  The  Commonwealth  (30  Gratt.,  585)  24 

Lu 

Lanhan  P.  Lanhan  et  al.  (136  Wis.,  360) 185 

Lunay  p.  Vantyne  (40  Vt.,  501) 69 

M. 

McGingan  p.  Rolfe  (80  111.,  256) 358 

McVickar  v.  Filer  (31  Mich.,  303) 168 

Martin  p.  .Martin  (54  W.Va.,  301) 246 

Mathewson  p.  Phoenix  Iron  Foundry  (20 

Fed.  Rep.,  281) 81 

Malerp.Brock(222Mo.,74) 339 

Medway  P.  Needham  (16  Mass.,  157) 25 

Mitchcllp.  Brown  (18  Calif.  App.,  117) 296 

Moorep.  Hagmann(92N.y.,S21) 436 

Moore  p.  Moore  (8  Abb.,  New  Cases,  181) 437 

Morrison  p.  Sessions  (70  Mich .,  297) 295 

Meyer  p.  Meyer  (7  O.  D.  Rep.,  627) 213 

O. 

Odd  Fellows  Beneficial  Association  p.  Car- 

penteretal.  (17  R.  I.,  720.) 83 

OttP.  Ott(3  0.  D.,6il4) 213 

P. 

Pock  P.  Peck  (12  R.  I.,  4S,'>) 83 

Plumb  p.  Sawyer  (21  Conn.,  351) 119 

PonsfordP.  Tohnson(2Blatohf.,51) 128 

Powerp.  Hafley(S5Ky.,674) 296 

R. 

Rodonbough  v.  Sauke  (2  Watts.,  9) 234 

S. 

Schmesseur  p.  Beatrie  (147  1 11.,  210) 175 

Scott  V  Lairamore  (32  S.  W.  Rep.,  173) 110 

Smith  r.  Davis  (27  Mo.,  299) 240 

St»ter.Boll(7Raxt.,9) 24 

StatPP.  Kennedy  (76 N.C., 251) 23 

ytalc  r.  Tutty  et  al.  (41  Fed.  Rep.,  753) 24 


TABLE  OF  CASES   CITED. 


XIX 


Page. 

State  V.  Samnel  (2  Dev.,  and  B .,  177) 178 

Statev.TimngbastCZSR.  I.,391) 84 

State9.YardJe7(96Tenn.,546) 336 

T. 

Toncray  v.  Toncray  (123  Tonn.,  47B) 161 

Tyler  p.  Tyler  (170  Mass.,  ISO) 382 

U. 

United  Statn 9.  Fennell(185U.  8.,236) 118 

Uoited  States  v.  Freight  Association  (166  U. 

S.,290) 89 

United  States  p.  Graham  (110  U.  S.,  210) 118 

United  States  p.  Hammond  (1  Crancb,  U.  S. 

C.C.,15) 280 


Page. 

United  States  v.  Hosmer  (9  Wall. ,  432) 188 

United  SUtesP.  North  (112  U.  S.,  510) 65 

University   of  Michigan  v.  MeOnckin   (64 

Nebr.,300) 86 

W. 

Whippen  V.  Whippen  (171  Mass.,  560) 382 

Whiteside  p.  Alien  (74  Ky.,  23) Ill 

WiUIiams  v.  Herrick  (21  R.  I.,  401) 83 

Williams  P.  Moor  (11  M.  and  W.) 201 

Wilson  p.  Vance,  admr.  (55  Ind.,  394) 277 

Z. 

Zoelhiert'.  Zoellner(46Mich.,511) 168 

166  U.S.,  557 101 

123U.S.,26 101 


IiAWS  CITED  AND  CONSTRUED. 


United  States  Statutes  at  Larg^e. 


Page. 

1817,  October  6,  see.  312. 272 

1810,  March  3,  fourth  proviso,  continuity  of 

cohabitation 420 

1850,  September  28,  sec.  5,  consent  of  parent .  9 

1861,  August  6,  legalization  of  Act  of  Presi- 
dent   189 

1862,  February  13,  sec.  2,  consent  of  parent. . .  9 

1864,  July  4,  sec.  5,  age  at  enlistment 9 

1864,  February  24,  sec.  20,  age  at  enlistment. .  9 
1873,  March  3,  sec.  27,  fraud  in  obtaining  spe- 
cial acts 44 1 

1875,March3,  guerillas 116 

1891 ,  March  3,  prohibition  of  payment  of  pen- 
sion   396 

1895,  March  2,  accrued  pension 52 

1895,  March  2,  soldiers'  accrued  pensions 376 

1898,  April  22,  sec.  3,  regular  army 468 

1898,  April  22,  sec.  4,  volunteer  army 468 

1899,  March  3,  fourth  proviso,  continuous  co- 
habitation   222 

1899,  March  3,  fourth  proviso 300 

1899,  March  3,  third  proviso,  inmates  of  Na- 
tional Soldiers'  Home 414 

1899,  March  2,  sec.  12,  organization  ofregular 

establishment  and  volunteer  force 469 

1901,  March  3,  renewal  of  widows'  pension ...  229 

1902,  July  1,  J.  R.,  bounty 88 

1905,  March  3,  reimbursement 105 

1908,  May  27,  sec.  4,  calling  militia  into  serv-  ' 

ice 308 

1908,  May  27,  sec.  7,  calling  militia  into  serv- 
ice.....  


308 


Page. 

1908,  April  19,  grantine  of  pension 406 

1908,  April  19,  sec.  3,  attorneys 408 

1906,  May  27,  sec.  22,  benefit  of  pension  laws .  309 

1912,  May  11,  disahmty 55 

1916,  September  8,  sec.  2,  renewal  of  widows' 

pension 226 

1916,  September  8,  sec.  2,  title  to  pension 235 

1916,  September  8,  existing  law 278 

1916,  June  3,  sec.  2,  regular  army sas 

1916,  Juno  3,  sec.  Ill,  drafting 309 

1916,  June  3,  sec.  112,  benefit  of  pension  laws.  310 
1916,  September  8,  sec.  1,  automatic  increase 

of  rate 313 

1916,  September  8,  sec.  1,  application  for  in* 

crease  of  rate 316 

1916,  August  29,  members  of  naval  reserve 

force 394 

1916,  September  8,  Increase  of  pension 406 

1916,  September  8,  sec.  3,  helpless  and  idiotic 

children 416 

1916,  September  8,  sec.  2,  second  proviso,  ex- 
isting law 444 

1918,  March  8,  military  service 305 

1918,  June  25,  sec.  312,  compensation 320 

1918,  JTUie  10,  sec.  2,  increased  rate 345 

1918,  July  16,'service  in  war  with  Spain,  Phil- 
ippine insurrection  and  China 361 

1918,  July  16,  means  of  support 430 

1918,  July  16,  income 454 

1918,  July  10,  qualification  for  pension 467 


Sections  of  the  Itevised  Statutes  of  the  United  States. 


Sec.  Page, 

1116.  Enlistments 200 

1117.  Enlistments 200 

1118.  Enlistments 200 

4698} .  Commencement  of  pension 450 

4702.  Minors' pensions 353 

4703.  Minor's  pension,  increase 353 


Sec.  Page. 

4704.  Legitimacy 194 

4707.  Dependence f7,380 

4708.  Remarriage 227 

4719.  Restoration 107 

4720.  Special  act ;  commem^ment 117 

4724.  Prohibition  of  payment 35.S  394 


State  Statutes. 


Colorado:  Page. 

Act  April  12, 1915,  sec.  8 446 

Session  Laws  (1915),  chap.  74,  p.  200 447 

Creek  Nation: 

Act  October  22, 1881 351 

Kentucky: 

Stanton  Rev.  Stat.,  4th,  sub-division  of 

sec.  2,  chap.  47,  p.  4 109 

Act  February  14, 1866 109 

Act  February  14, 1886 Ill 

Stats.  (1888),  sec.  16,  p.  37 348 

Act  June  14, 1910 421 


Maryland:  Page. 

Chap.  264,  miscegenation 29 

Massachusetts: 

Laws  1864,  chap.  216,  sec.  1 250 

PubUc  Stats.  (1895),  chap.  427 253 

Laws  1896,  chap.  499 253 

Lawsl881,chap.  146,  sec.  22 254 

Gen .  Stats.  (1860),  chap.  107,  sec.  25 381 

Gen .  Stats.  (I860),  chap.  107,  sec.  26 381 

Acts  (1873),  chap.  371,  sec.  4 381 

Gen.  Stats.  (1860),  chap.  106,  sees.  4  and  6..  382 

PubUc  Stats.  (1882) 382 


XX 


LAWS    CITBD    AND    CONSTBUBD, 


liUBachiisette— Cimtinaed.  Page. 

PobUc  SUts.,  chap.  146,  sec.  22 382 

Public  Stats.,  chap.  145,  sec.  10 383 

Oen.  Acts  (1916),  chap.  116,  sec.  1 451 

Mkhlgan: 

Chap  CLXIX,  oampiled  laws,  1871,  sec.  5.  142 

Chap.  CLXX,  compiled  laws,  1871 ,  sec.  1.  142 
Howell's  annotated  Stat,  of  Hioh.,  title 

xlii,  par.  1741,  sec.  1,  p.  488 280 

.  Howell's  annotated  Stat,  of  Mich.,  sec. 

6379 295 

Minnesota: 

Stata.  Minn.  (1878),  dup.LXVI,  sec.  242.  287 

*  Stats.  Minn.  (1878),  chap.  LXII,  sec.  20. .  288 

Stats.  Minn.  (1878),  chap.  LXVI,  sec.  84. .  288 

Missouri: 

Rev.  Stats.  (1879),  sees.  "485,  3514,  and 

3991 238,239 

Rev.  State.  (1879),  sec.  3591 230 

New  York: 

Laws,  1901,  chap.  338 344 

Laws,  1907.  chap.  742 345 

Rev.  State.,  art.  3,  title  1,  chap.  8,  pt.  2, 

sec.  49 436 

Domestic  Relation  Laws,  sec.  8. 436 


North  Carolina:  Page. 

Code  (1905),  chap.  50,  sec.  2061 178 

Ohio: 

(}en.  C^ode  (1910),  sec.  11979 213 

Oen.  Code  (1910),  sec.  11986 214 

Pennsylavania: 

Act  Jane23, 1885 233 

Pnrdon's  Digest  688,  sec.  9 460 

Tennessee: 

Code,  sees.  4847,  4887,  and  4800 161 

Vhrglnia: 

(?ode  (1873),  chap.  105,  sec.  1 94 

Washington: 

Rem.  and  Dall.  Code,  sec.  1249 188 

West  Virginia: 

Code  (1868),  LXIV,  sec.  1 245 

(^e  (1868),  chap.  CXLIX,  sec.  1 247 

Wisconsin: 

Rev.  State.  (1878),  sees.  4023  and  4024. ...  68 

Sees.  2348,  2349,  2350,  2351,  and  2352 182 

State.  (1898),  sec.  2330 184 

State.  (1880),  sees.  2375  and  2376 327 


DECISIONS  RELATING  TO  PENSIONS. 


No.  1. 
William  H.  Sodecker. 

Decided  July  25,  19H. 
Sebvice — Honorable  Discharge — Dismissal. 

Ueut.  Rodeoker  was  dismissed  from  the  service  by  a  special  order  from  a  corps 
commander,  without  trial  or  conrt-martial,  which  order  was  revoked  by 
the  President  by  an  order  issued  through  the  War  Department  honorably 
discharging  said  officer. 

Held:  That,  as  under  the  ninety-ninth  article  of  war,  in  force  at  the  time  said 
order  of  dismissal  was  made,  no  officer  could  be  dismissed  from  the  service 
except  by  order  of  the  President  or  by  sentence  of  a  general  court-martial; 
this  ofllcer*s  discharge  from  the  United  States  service  was  honorable. 

Sweeney,  Assistant  Secretary: 

William  H.  Eodecker,  who  served  during  the  Civil  War,  first  as  a 
private  in  Company  H,  Thirty-third  Illinois  Infantry,  next  as  a 
sergeant  of  Company  B,  First  Mississippi  Marine  Cavalry,  and  later 
as  first  lieutenant  of  Company  H,  Fifty-seventh  United  States  Col- 
ored Infantry,  filed  on  July  29,  1912,  a  claim  for  pension  under  the 
act  of  May  11, 1912,  which  was  rejected  April  25, 1914,  on  the  ground 
that  he  was  not  honorably  discharged  from  his  last  term  of  service. 

From  that  action  he  appealed  June  27,  1914.  The  case  has  been 
made  special  at  the  request  of  the  Commissioner  of  Pensions,  who 
states  that  there  is  another  claim  pending  which  involves  the  same 
issue,  and  the  decision  may  affect  a  number  of  cases. 

A  report  from  the  War  Department,  dated  January  28,  1898,  in 
regard  to  the  claimant's  service  stated : 

He  was  dismissed  from  the  service  of  the  United  States  February  24»  18(>4, 
for  incomi)etency  and  disgraceful  conduct  by  Special  Orders,  No.  27,  Head- 
quarters Seventh  Army  Corps  and  Department  of  Arlvansas. 

In  a  report  furnished  February  2G,  1914,  it  was  stated : 

In  paragraph  87  of  War  Department  Special  Orders.  No.  151,  dated  March 
20,  1805,  it  was  announced  that  by  direction  of  the  President  so  much  of 
Special  Orders,  No.  27,  Headquarters  Seventh  Army  Corps,  Department  of 
Arkansas,  of  February  24,  1SG4,  issued  by  Maj.  Gen.  Steele,  commanding,  De- 
partment of  Arkansas,  as  dismissed  William  H.  Rodecker,  first  lieutenant 
Company  H.  Fifty-seventh  United  States  Colored  Infantry,  from  the  service  of 
tbe  United  States,  was  thereby  revoked,  MaJ.  Gen.  Steele  having  failed  ta 
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furnish  tlie  charges  or  evidence  justifying  such  dismissal,  and  that  Rodecker 
was  thereby  honorably  discharged  from  the  service  of  the  United  States  as  of 
the  date  of  said  order  (Feb  24,  1SG4). 

It  was  held  by  the  Pension  Bureau  that  the  order  of  the  President 
of  March  29,  1865,  did  not  operate  to  change,  in  any  manner,  the 
character  of  claimant's  separation  from  his  last  term  of  service  dur- 
ing the  Civil  War.  This  holding  is  said  to  be  based  on  the  decisions 
of  the  department  in  the  cases  of  Alice  C,  widow  of  Jacob  L.  Blue 
(15  P.  D.,  378),  and  Ellen  S.,  widow  of  William  M.  Grosvenor 
(18  P.  D.,  409),  and  particularly  upon  the  following  language  in  the 
Grosvenor  decision: 

An  officer  who  has  been  dismissed  from  ser\ice  by  sentence  of  a  military 
court  can  not  be  reinstated  by  means  of  a  pardon  or  in  any  other  manner  than 
by  a  new  appointment.  (12  Op.  Atty.  Gen.,  548.)  When  a  legal  sentence  of 
dismissal  has  been  duly  confirmed  and  executed  it  becomes  an  accomplished 
fact,  and  there  is  no  revisory  power  in  the  President  or  elsewhere  by  which  It 
can  be  rescinded,  annulled,  or  modified.  (4  Op.  Atty.  Gen.,  274.)  A  pardon 
can  not  modify  past  history  or  alter  the  facts  of  a  completed  record.  (Op. 
Judge  Ad.  Gen.  Digest  of  1901,  sec.  1879.)  It  follows  logically  that  it  can  not 
transmute  a  dishonorable  discharge  into  an  honorable  discharge.  Upon  the 
execution  of  the  sentence  of  dismissal  in  this  case  the  officer  was  wholly 
separated  from  the  military  service  and  became  a  civilian.  Being  no  longer 
In  the  service,  he  could  not  be  given  an  honorable  discharge  without  first  being 
returned  to  the  Army  by  a  new  appointment.  And  if  reappointed  the  dismissal 
would  still  remain  a  dishonorable  separation  from  the  service.  (Op.  Judge 
Ad.  Gen.  Digest  of  1001,  sec.  1SS3.)  The  effect  of  a  pardon  extends  only  to  the 
remission  of  unexecuted  penalties  and  the  removal  of  continuing  disqualifica- 
tions or  disabilities. 

There  was  also  cited,  as  in  line  with  the  above,  an  opinion  by  the 
Judge  Advocate  General  (Op.  sec.  1214,  p.  339)  in  which  he  said: 

There  can  be  no  revocation  of  a  duly  executed  order  of  dismissal,  however 
unmerited  or  Injudicious  the  original  act  may  be  deemed  to  have  been.  An 
officer  dismissed  by  an  order,  though  his  dismissal  may  have  Involved  no  dis- 
grace, Is  assimilated  to  an  officer  dismissed  by  sentence  in  so  far  that  he  la 
completely  relegated  to  a  civil  status  having  in  law  no  nearer  or  other  rela- 
tion to  the  military  service  than  has  any  civilian  who  has  never  been  in  the 
Army.  Thus  an  order  assumng  to  revoke  a  legal  order  of  dismissal  is  as  un- 
authorized as  it  Is  Ineffectual.  The  original  dismissal  is  an  act  done  which 
can  not  be  undone,  and  the  order  which  I»the  evidence  of  it,  therefore,  incapable 
of  revocation  or  recall. 

In  view  of  the  authorities  cited  (and  others  might  be  given  if 
necessary)  there  can  be  no  question  that  an  oflicer  who  has  been 
legally  dismissed  from  the  service  can  not  be  reinstated  by  Executive 
order  and  given  an  honorable  discharge.  The  only  question  in  the 
case  now  under  consideration,  therefore,  is  whether  the  claimant 
was  legally  dismissed  and  eflfectually  separated  from  the  service  by 
th^  order  of  February  24,  1SG4.  The  ninety-ninth  article  of  war 
reads  as  follows : 

No  officer  shall  be  discharged  or  dismissed  from  the  service  except  by  order 
of  the  President,  or  by  sentence  of  a  general  court-martial;  and  In  time  of 
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pence  no  officer  sball  be  dismissed  except  in  pursuance  of  the  sentence  of  a 
conrt-mnrtial,  or  In  mitigation  thereof. 

The  first  clause  of  this  ailicle  consists  of  a  provision  taken  from 
article  11  of  1806,  and  was  in  force  during  the  Civil  War.  Lieut. 
Rodecker,  therefore,  could  have  been  legally  dismissed  from  the 
service  in  1804  only  in  one  of  two  ways,  by  order  of  the  PresirJont  or 
by  sentence  of  a  general  court-martial.  It  is  quite  evident  from  the 
reports  furnished  by  the  War  Department  in  1898  and  in  January 
of  this  year  that  he  was  not  dismissed  in  either  of  these  ways.  How- 
ever, in  order  that  there  might  be  no  possible  doubt  on  this  point,  an 
advisory  report  from  the  Secretary  of  War  was  called  for  July  11, 
1914,  the  response  to  which  will  be  found  with  the  papers  in  the  case. 
It  states  explicitly: 

The  dismissal  of  William  H.  Rodecker,  first  lieutenant  Company  H,  Fifty- 
seventh  Colored  Troops,  in  Special  Ordere,  No.  27,  Hendquarters,  Seventh  Army 
Corps,  Department  of  Arkansas,  dated  February  24,  1SG4,  was  not  in  pursuance 
of  a  sentence  of  a  general  court-martial,  nor  was  the  dismissal  of  the  oflicer  in 
that  order  by  direction  of  the  President. 

Herein  lies  the  distinction  between  this  case  and  the  cases  of  Blue 
and  Grosvenor  (supra)  both  of  whom  were  dismissed  the  service 
in  pursuance  of  the  sentence  of  a  general  court-martial.  The  order 
of  dismissal  in  Eodecker's  case  appears  to  have  been  made  by  Maj. 
Gen.  Steele,  commanding  the  Department  of  Arkansas,  who  had 
no  authority  to  dismiss  an  officei',  and  in  legal  effect  the  order  was 
nothing  more  than  a  recommendation.  It  was  revoked,  or  disap- 
proved, by  the  President  (acting  through  the  War  Department)  for 
the  reason  that  Gen.  Steele  failed  to  furnish  charges  or  evidence 
justifying  dismissal,  and  Rodecker  was  honorably  discharged  the 
service  of  the  United  States.  The  action  of  the  bureau  in  so  far  as 
it  was  based  on  the  view  that  his  final  discharge  from  service  during 
the  Civil  War  was  dishonorable  was  erroneous  and  is  hereby 

Reversed. 


No.  2. 


Cheroquis,  alias  Aquisse  Choor, 
NOW  Cheroquis  Erastus. 

Decided  July  28  1914^ 

Sebtice — ^Arizona  Volunteers  Subsequent  to  June  1,  1865. 

Claiinant*s  enlistment  and  service  In  the  Territory  of  Arizona,  sul)Soquent  to 
June  1,  18G5,  was  not  active  war  service  in  aiding  tbe  suppression  of  the 
armed  forces  of  the  Confedernte  States,  and,  therefore,  not  such  service  as 
is  contemplated  by  the  act  of  May  11,  1912. 

Sweeney,  Assistant  Secretary: 

Cheroquis,  alias  Aquisse  Choor,  now  Cheroquis  Erastus,  was  en- 
rolled August  24,  1865,  in  Company  B,  First  Arizona  Infantry,  and 
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was  mustered  out  with  his  company  September  11,  1866.  On  June 
15,  1912,  he  filed  a  claim  for  pension  under  the  act  of  May  11,  1912, 
which  was  rejected  October  8,  1913,  upon  the  ground  of  no  title,  he 
having  enlisted  in  said  company  and  regiment  subsequent  to  June  1, 
1865,  and  his  service  therein  having  had  no  connection  with  bellig- 
erent operations  during  the  Civil  War. 

"  The  only  contention  in  the  appeal  filed  December  29,  1913,  which 
is  pertinent  to  the  bureau  action  is  that : 

The  Supreme  Court  of  the  United  States  Las  decided  that  the  war  eoded  In 
Texas  on  August  20,  ISOG,  the  date  of  the  President's  proclauiation  declaring 
peace  restored  through  the  United  States.  In  the  Schumann  case  the  Secre- 
tary of  the  Interior  has  decided  that  tlie  war  did  not  end  in  New  Mexico  untU 
the  s:ime  date,  namely,  August  20,  186(5. 

The  First  Arizona  Volunteer  Infantry  was  recruited  in  the  same  Confederate 
Terrltoi-y  of  Arizona  as  were  the  troops  serving  in  the  Federal  Territory  of 
Arizona. 

That  enlistments  in  the  Territory  of  Arizona  prior  to  June  1, 
18G5,  were  enlistments  for  service  during  the  Civil  AVar  is  admitted 
by  the  bureau  action,  and  it  is  not  necessary  to  consider  so  much  of 
the  appeal  as  relates  to  that  question. 

Under  the  decisions  of  the  United  States  Supreme  Court  there  can 
be  no  question  but  that  the  Civil  War,  as  a  political  status,  closed 
August  20,  18G6,  and  this  department  has  never  held  to  the  contrary, 
but,  as  held  by  the  department  in  the  case  of  John  Barleyoung  (7 
P.  D.,  453),  which  arose  under  the  act  of  June  27,  1800,  the  language 
of  which,  so  far  as  it  is  descriptive  of  the  service,  which  is  the  basis 
of  pension  thereunder,  is  practically  the  same  as  in  the  act  of  May 
11,  1012: 

The  words  usotl  In  the  act  of  June  27, 1800,  "  during  the  War  of  the  Rebellion," 
would  seeni  to  iudlc;ite  that  the  entire  period  of  its  existence  as  a  political  status 
was  nie:int.  1.  e.,  to  August  20,  ISGS,  according  to  the  decision  of  the  Supreme 
Court  cited.  Service  rendered,  therefore,  ui)  to  that  date  might  constitute  a 
pensionable  term  of  service  under  this  act  as  having  been  rendered  "during" 
the  war. 

It  is  not  believed,  however,  that  Congress  intended  to  pension  those  whose 
rendition  of  service,  military  or  naval,  had  no  connection  whatever  with  the 
belligerent  operations  of  the  war,  was  not  upon  the  theater  of  tbe  conflict,  and 
had  nothing  to  do  with  the  objects  nnd  pnrpos.»s  of  the  war.  To  give  this  act 
such  a  construction  would  result  in  pensioning  a  military  oflicial  stationed 
during  [lossihiy  tbe  whole  period  of  the  war  in  a  foreign  country  or  in  a  distant 
locality  of  the  T'nited  States  engaged  in  the  performance  of  duties  having  noth- 
ing whatever  to  do  with  tbe  war:  or,  likewise,  a  person  In  the  naval  service  who 
was  stationed  in  Alasl^a  or  elsewiiere.  engaged,  possibly,  in  protecting  fisheries 
or  in  iJje  performance  of  other  ordinary  naval  duties  not  in  any  way  connected 
with  the  war.  Service  pensions  liave  been  unifoimly  granted  by  Congress  only 
in  view  of  the  fact  that  the  services  were  rendered  in  some  necessary  connec- 
tion with  and  in  pursuance  of  tbe  objects  sought  to  l>e  attained  by  the  particular 
war  under  consideration,  nnd  it  is  not  believed  Congress  intended  in  this  case  to 
depart  from  such  uniformity  as  to  create  the  anomalies  and  Incongruities  In 
practice  which  would  necessarily  result  therefrom,  as  In  the  cases  mentioned. 
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Applying  this  rule,  the  department,  in  the  case  of  Farrell  et  al 
(7P.D.,  532),  held  that: 

1.  Enlistments  In  the  loyal  States  after  April  13,  1865,  will  not  be  deemed 
enlistments  in  or  for  the  War  of  the  Rebellion,    •     •     • 

2.  Any  enlistment  In  any  other  of  the  States,  Territories,  or  District  of  Colnm- 
bla  made  after  June  1,  1805,  ♦  •  ♦.  will  not  be  deemed  an  enlistment  in  or 
for  the  War  of  the  Rebellion,  and  any  service  rendered  under  an  enlistment  or 
reenlistment  subsequent  to  June  1,  1SG5,  is  presumptively  not  a  service  in  the 
War  of  the  Rebellion,  and  to  overcome  such  presumption  active  war  service  in 
aiding  the  suppression  of  the  armed  force  of  the  Confederate  States  should  be 
shown  subsequent  to  such  enlistment. 

In  the  case  of  Frederick  A.  Schumann  (16  P.  D.,  514),  cited  by  the 
appellant,  who  served  in  Company  I,  Fifth  United  States  Infantry, 
the  department  modified  the  rule  laid  down  in  the  Farrell  case,  supra, 
to  the  extent  of  removing  the  presumption,  as  to  service  in  the  Terri- 
tory of  New  Mexico,  that  "  any  service  rendered  under  an  enlistment 
or  reenlistment  subsequent  to  June  1,  18G5,  is  presumptively  not  a 
service  in  the  War  of  the  Eebellion,"  it  being  held : 

It  is  therefore  determined  that  the  War  of  the  Rebellion  did  not  terminate  in 
New  Mexico  until  August  20,  1806;  that  Volunteer  or  Regular  troops  employed 
therein  were  rendering  service  connected  with  said  war  until  that  date; 

but  this  action  was  based  upon  the  express  ground  that,  as  reported 
by  the  War  Department  under  date  of  June  16,  1906 : 

During  all  of  this  period  the  service  of  the  company  related,  in  whole  or  in 
part,  directly  to  thnt  war.  it  having  been  necessary  to  maint.-iln  troops  in  New 
Mexico  to  prevent  Invasion,  to  guard  supplies,  to  protect  lines  of  com  mun  lent  ion, 
and  for  other  military  purposes  pertaining  directly  to  the  Civil  War  until  after 
the  state  of  war  existing  in  the  adjoining  Stiite  of  Texas  was  definitely  brought 
to  a  close  by  the  President's  proclamation  of  August  20,  ISGO. 

The  Territory  of  Arizona  was  erected  into  a  temporary  govern- 
ment by  the  United  States  February  24,  1803.  This  Territory  at  no 
point  adjoined  Texas,  and  in  the  case  of  Tiburcio  Padilla  (decided 
Aug.  11, 1905;  L.  B.  SCO,  p.  475),  who  enlisted  in  Company  A  of  the 
same  regiment  as  this  appeUant  on  August  12,  1865,  and  was  dis- 
charged August  12, 18GG,  the  department  said : 

In  the  case  now  under  consideration  the  enlistment  was  in  loyal  territory, 
far  from  the  theater  of  the  war,  and  the  service  had  no  connection  whatever 
with  said  war.  It  is  held,  therefore,  that  the  clnimant  has  no  title  to  pension 
under  the  provisions  of  the  act  of  June  27,  ISOO,  and  his  claim  was  properly 
rejected. 

The  rule  laid  down  in  the  Barleyoung  and  Farrell  cases,  supra, 
was,  after  careful  consideration,  also  cited  and  followed  in  the  recent 
case  of  Millie  Rushing  (19  P.  D.,  107) ;  and  in  the  case  of  Roscoe  V. 
Wickes,  docket  No.  1449S5,  decided  July  8,  1914,  it  was  held  to  be 
equally  applicable  in  claims  under  the  act  of  May  11,  1912. 
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The  records  of  the  War  Department  show  that  in  April,  18G4,  a 
recommendation  of  the  governor  of  Arizona  that  troops  be  raised  in 
that  Territory  to  take  the  jDlace  of  California  Volunteers  whose  tei-ms 
were  about  to  expire  was  approved  by  the  Secretary  of  War,  it  being 
stated  that  the  troops  "  should  be  raised  according  to  existing  laws 
and  regulations,  and  with  no  stipulation  as  to  the  place  of  service"; 
that  on  April  13, 18G5,  the  Secretary  of  War  directed  that  recruiting 
and  drafting  in  all  districts  be  discontinued  until  further  ordei^s; 
that  under  date  of  May  5,  18G5,  the  governor  of  Arizona  inquired  of 
the  Secretary  of  War  whether  the  order  directing  to  cease  recruiting 
countermanded  the  authority  given  for  raising  a  regiment  in 
Arizona  "  for  Indian  service " ;  that  the  governor  was  informed  on 
May  9,  1805,  by  the  AVar  Department  that  the  order  referred  to  was 
"not  designed  to  countermand  the  authority  given  for  raising  a  regi- 
ment in  Arizona  for  Indian  service,"  and  was  further  advised  that 
the  regiment  might  still  be  raised,  notwithstanding  the  order  to  stop 
recruiting;  that  under  the  authority  thus  granted  five  companies  of 
Indians  were  raised  in  Arizona  in  1805,  and  were  formed  into  an  or- 
ganization designated  "Battalion,  First  Arizona  Infantry";  that 
some  of  the  members  of  this  organization  were  enrolled  as  early  as 
June,  1805,  and  some  as  late  as  November,  1805,  but  most  of  them 
were  enrolled  in  August  and  September,  1805;  that  the  several  com- 
panies composing  the  battalion  were  mustered  into  the  service  for 
one  year  and  were  mustered  out  of  the  service  in  August,  September, 
October,  and  November,  ISOG;  and  finally  that  this  battalion  was 
composed  of  Indians  and  its  entire  service  was  rendered  against 
Indians  and  in  the  Territorv  of  Arizona. 

From  this  evidence  it  is  clear  that  the  service  of  this  appellant, 
rendeitd  under  an  enlistment  subsequent  to  June  1,  1805,  was  not 
"active  war  service  in  aiding  the  suppression  of  the  armed  force  of 
the  Confederate  States,"  and,  therefore,  under  the  decisions  of  this 
department,  there  was  no  error  in  the  bureau  action  and  it  is 

A-fflnned. 

No.  3. 

William  Dugent. 

Decided  September  21,  1914, 

Service — Militaby    Age — Desertion — Enlistments    in    the    Regulab    Abut 

AFTEB  April  13,  1SG5. 

Clalninr.t's  enlistment  in  the  Ropjular  Army,  in  a  loyal  State,  subseqnent  to 
April  13,  ISdo,  is  not  deemed  an  enlistment  in  and  for  the  War  of  the 
Kebeilion,  and  his  service  therennder  is  presumed  not  to  have  been  ren- 
dered during  siiid  war.  and  such  service  can  not  be  accepted  as  pensionable 
service  under  the  provisions  of  the  act  of  June  27,  1800.  (John  Barle- 
young.  7  P.  D.,  214,  and  Edward  Farrell  et  al.,  7  P.  D.,  532.) 
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Claliiinnfs  enlistment  In  the  Thirteenth  Ohio  Cavalry  while  under  military  age 
on  n  forged  consent  of  his  parents  was  illegal,  and  the  military  authorities 
having  failed  to  muster  him  thereunder,  or  to  grant  him  a  discharge  irom 
said  organization,  he  had  no  service  under  such  enlistment  that  could  be 
considered  for  pensionable  purposes  under  section  2  of  the  act  of  Jum*  27, 
ISna  Furthermore  claimant  was  not  honorably  discharged  from  said  Ohio 
cavalry. 

The  time  claimant  was  In  desertion  from  the  Thirteenth  Maryland  Infantry 
and  under  arrest  and  confinement  while  undergoing  a  general  court-martial 
and  until  he  was  returned  to  duty  (47  days)  was  properly  deducted  in 
computing  the  length  of  his  service  in  said  organization  for  pension  pur- 
poses under  section  2  of  the  act  of  June  27,  ISDO,  and  the  act  of  May  11, 
J  91 2. 

Sweeney,  Assistant  Sec7*etary. 

William  Dugent,  late  of  Company  B,  Thirteenth  Maryland  In- 
fantry, and  Company  D,  Fourth  United  States  Infantry,  received 
a  i>ension  under  the  act  of  June  27, 1890,  from  June  15, 181)7,  and  his 
name  was  dropped  from  the  roll  of  pensioners,  after  due  nouee, 
January  19,  1914,  upon  the  ground  that  he  did  not  render  90  days 
actual  military  service  dujing  the  Civil  AVar.  On  October  23,  1912, 
he  filed  a  claim  for  pension  under  the  age  and  service  clause  of  the 
act  of  May  11,  1912,  which  was  on  February  7,  1914,  rejected  upon 
the  same  ground. 

The  appeal,  filed  February  21,  1914,  while  in  terms  from  the  rejec- 
tion of  the  claim  under  the  act  of  May  11,  1912,  only,  covers  both  of 
the  above  actions. 

The  appellant  contends  that  if  his  service  in  Company  H,  Thir- 
teenth Ohio  Cavalry,  be  added  to  his  service  in  Company  B,  Thir- 
teenth Maryland  Infantry,  it  aggregates  more  than  the  90  days 
requisite  for  pensionable  status  under  the  aforesaid  acts;  that  he  was 
enrolled  in  Company  H,  Thirteenth  Ohio  Cavalry,  May  13,  18G4,  was 
sworn  to  his  "  enlistment  papers,"  October  31,  18G4,  at  which  time  he 
gave  his  age  as  18  years,  and  was  discharged  from  said  service  No 
vember  28,  18G4;  that  under  the  act  of  February  13,  18G2,  his  state- 
ment at  enlistment  as  to  his  age  is  conclusive;  and  that  his  request  for 
Uie  addresses  of  comrades  to  assist  him  in  proving  that  he  rendered 
90  days'  military  service  in  Company  B,  Thirteenth  Maryland  Infan- 
try, was  not  complied  with. 

The  material  facts  as  to  the  alleged  service  in  Company  II,  Thir- 
teenth Ohio  Cavalry,  are  that  the  appellant  was  enrolled  May  13, 
18G4,  at  Baltimore,  Md.,  in  Company  H.  Thirteenth  Ohio  Cavalry,  at 
which  time  he  stated  his  age,  over  his  own  signature,  as  16  years  10 
months;  that  he  was  sworn  to  his  enlistment  paper  October  31,  18()4, 
at  which  time  he  stated  that  he  was  18  years  of  nge;  that  his  enlist- 
ment paper  bears  what  purport  to  be  the  signatures  of  his  parents, 
consenting  to  his  enlistment  as  a  minor,  but  both  signatures  were  ap- 
parently written  by  the  same  hand :  that  the  company  roll  of  October 
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81, 1864,  the  first  on  file  in  the  War  Department,  showed  him  present  j 
that  on  the  roll  of  December  31, 1864,  his  presence  or  absence  was  not 
stated;  that  the  roll  of  February  28,  1865,  did  not  state  his  presence 
or  absence,  but  contained  the  remark,  "  Dropped  for  inability  to  mus- 
ter " ;  that  the  muster-out  roll  of  tlie  company,  dated  August  10, 1865, 
reported  him  "Discharged.  Enlisted  under  forged  consent;  would 
not  pass  muster  " ;  that  in  another  place  in  the  company  records  it  was 
stated  that  he  was  discharged  November  28, 1864,  "  in  consequence  of 
being  under  age,  having  enlisted  under  a  forged  permission  from  his 
parents." 

In  an  affidavit  executed  by  the  appellant,  February  20,  1806,  ^n 
explanation  of  his  failure  to  allege  service  in  Company  H,  Thirteenth 
Ohio  Cavalry,  in  a  declaration  executed  September  14,  1895,  he 
stated : 

While  a  boy,  In  1864,  the  Thirteenth  Ohio  Cavalry  came  through  Baltimore, 
and  I  ran  away  and  was  enlisted  by  Lieut,  Marl;  in  Company  H,  I  went  with 
tlie  regiment  to  Belle  Plain,  Va.;  was  taken  sick  on  the  march;  left  at  a  farm- 
house; took  steamer  to  Washington;  reported  to  provost  marshal;  was  sent  to 
Camp  Stoneman,  then  to  Maryland  Heights  with  a  detachment  under  ^faj. 
Saver,  then  to  Camp  Stoneman  again,  from  there  to  my  regiment  at  Tetersburg. 
In  October,  1SC4,  I  was  given  a  pass  to  go  home  and  went  to  Baltimore  ac- 
companied by  Lieut.  Mark.  I  never  received  any  discharge  nor  any  pay  for  my 
services  in  Company  H,  Thirteenth  Ohio  Cavalry,  and  when  I  applied  for  same 
to  the  Treasury  Department  my  claim  was  rejected  as  I  was  a  rejected  recruit 
on  account  of  minority.  After  that  I  no  longer  considered  myself  a  member 
of  Company  H,  Thirteenth  Ohio  Cavalry. 

In  connection  with  this  affidavit  there  was  filed  a  certificate  of 
the  adjutant  general  of  Ohio,  to  the  effect  that  the  appellant  was 
enrolled  in  Company  H,  Thirteenth  Ohio  Cavalry  at  Baltimore, 
Md.,  and  was  "rejected  on  account  of  minority."  The  place  for 
the  date  of  muster  in  this  certificate  is  blank. 

The  material  facts  as  to  the  appelhmt's  other  services  are  that  he 
enlisted  under  the  name  of  William  Brown,  in  Company  B,  Thir- 
teenth Maryland  Infantry  (First  Potomac  Home  Brigade),  Febru- 
ary 27,  18G5,  deserted  on  or  about  March  19,  18G5,  was  arrested 
March  27,  18G5,  confined  at  Fort  McHenry  March  29,  18G5,  trans- 
ferred to  Alexandria,  Va.,  April  18,  18G5,  found  guilty  by  general 
court-martial  of  desertion  on  or  about  March  19,  18G5,  and  sen- 
tenced to  be  returned  under  guard  to  his  company  and  regiment 
for  duty  and  to  forfeit  $10  per  month  of  his  monthly  pay  for  a 
period  of  two  months;  that  the  sentence  was  approved  and  pro- 
mulgated by  competent  authority  in  orders  dated  April  26,  1865, 
and  he  was  sent  to  Soldiers'  Eest,  Alexandria,  Va.,  was  received 
there  May  3,  18G5,  departed  therefrom  May  5,  1865,  and  rejoined 
his  company  sometime  between  the  last  mentioned  date  and  the  date 
of  muster  out  of  the  company.  May  29,  18G5;  that  he  again  enlisted 


DECISIONS  BELATING   TO   PENSIONS.  9 

in  Company  D,  Fourth  United  States  Infantry,  June  15,  1865,  at 
Baltimore,  Md.,  and  was  discharged,  June  15, 1868,  at  Fort  Laramie^ 
Dakota  Territory. 

From  April  30,  1790,  to  July  4,  1864,  the  minimum  age  of  enlist- 
ment as  fixed  by  the  various  acts  of  Congress  was  18  years.  Under 
section  5  of  the  act  of  September  28,  1850,  however,  the  consent  of 
the  parent  or  guardian  was  required  for  the  enlistment  of  a  person 
under  21  years  of  age. 

Section  2  of  the  act  of  February  13,  1862,  referred  to  in  this  ap- 
peal, repealed  section  5  of  the  act  of  September  28,  1850,  and  added  r 

Provided,  That  hereafter  no  person  under  the  age  of  18  years  shall  be  mus- 
tered Into  the  United  States  service,  and  the  oath  of  enlistment  taken  by  the 
recruit  shall  be  conclusive  as  to  his  age. 

Section  20,  of  the  act  of  February  24,  1864,  contained  the  follow- 
ing proviso : 

Provided,  That  the  Secretary  of  War  may  order  the  discharge  of  all  persons 
In  the  military  service  who  are  under  the  age  of  18  years  at  the  time  of  the 
application  for  their  discharge,  when  it  shall  appear  upon  due  proof  that  such 
persons  are  in  the  service  without  the  consent,  express  or  implied,  of  their 
parents  or  guardians. 

Section  5  of  the  act  of  July  4,  1864,  construed  the  above  proviso 
of  the  act  of  February  24, 1864,  to  be  mandatory  and  fixed  the  mini- 
mum age  of  enlistment  at  16  years. 

It  thus  appears  that  at  the  date  of  the  appellant's  enrollment  in 
Company  H,  Thirteenth  Ohio  Cavalry,  section  2  of  the  act  of  Feb- 
ruary 13,  1862,  explicitly  forbade  his  muster  into  the  service,  since^ 
by  his  own  statement  of  record,  he  was  but  16  years  and  10  months 
of  age. 

The  Thirteenth  Ohio  Cavalry  was  recruited  from  May  5,  1864,  to 
March  23,  1865,  and  the  appellant's  enrollment  as  a  member  of  the 
company  was  evidently  tentative  as  the  record  shows  that  no  attempt 
was  made  to  enlist  him  until  October  31,  1864.  At  that  time,  under 
the  provisions  of  the  acts  of  February  24,  1864,  and  July  4,  1804, 
above  cited,  he,  being  still  under  18  years  of  age,  could  make  a  valid 
enlistment  only  with  the  consent  of  his  parent  or  guardian.  That 
his  statement  at  that  time  that  he  was  18  years  of  age  was  not  ac- 
cepted by  the  military  authorities  is  shown  by  the  fact  that  the  signa- 
tures of  his  parents  consenting  to  his  enlistment  were  required,  and 
his  contention  that  under^the  act  of  February  IB,  1862,  his  state- 
ment as  to  his  age  is  "  conclusive  "  can  not  be  sustained.  The  pro- 
vision of  said  act  that  "  the  oath  of  enlistment  taken  by  the  recruit 
shall  be  conclusive  as  to  his  age  "  had  already  been  repealed  by  impli- 
cation by  the  provision  of  the  act  of  February  24,  1864,  for  the  dis- 
charge of  persons  in  the  military  service  who  were  under  the  age  of 
18  years  at  the  time  of  the  application  for  their  discharge. 
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Although  one  record  shows  the  appellant  discharged  November  28, 
1864,  the  company  roll  of  February  28,  1865,  shows  him  "dropped'' 
for  inability  to  muster,  the  records  of  the  adjutant  general  of  Ohio 
show  him  "  rejected  "  on  account  of  minority,  and  by  his  own  sworn 
statement  made  in  February,  1896,  he  "never  received  any  discharge 
nor  any  pay  "  but,  in  October,  1864,  was  given  a  "  pass  to  go  home," 
returned  to  Baltimore,  Md.,  and  thereafter  did  not  consider  himself 
a  member  of  Company  H,  Thirteenth  Ohio  Cavalry. 

The  clear  preponderance  of  the  evidence  then  is  to  the  effect  that 
the  forgery  in  the  appellant's  enlistment  papers  was  at  once  dis- 
covered and  his  proffered  enlistment  was  never  accepted,  that  he 
could  not  "pass  muster,"  and  while  the  department  has  held  that 
muster  in  is  not  necessary  to  a  pensionable  status  under  the  act  of 
June  27,  1890,  and  the  following  acts  in  which  service  per  se  is  an 
element  of  title,  in  the  case  of  a  soldier  who  actually  served  in  the 
military  or  naval  service  of  the  United  States,  enlistment  is  essential 
to  such  status  since  it  is  the  act  of  enlistment  which  converts  the 
civilian  into  the  soldier  and  places  him  "  in  the  service." 

But,  if  it  were  to  be  held  that  the  appellant  was  in  the  military 
service  from  October  31,  1864,  to  November  28,  1864,  it  wonld  avail 
him  nothing  in  the  claims  now  under  consideration.  Both  section 
2  of  the  act  of  June  27,  1890,  and  the  act  of  May  11,  1912,  provided 
pensions  for  persons  who  "  served  "  90  days  or  more  in  the  military 
or  naval  service  of  the  United  States  during  the  Civil  War,  and  the  de- 
partment has  uniformly  held  that  simply  "being"  in  the  military  or 
naval  service  of  the  United  States  does  not  satisfy  this  requirement, 
but  that  active  or  actual  service  is  essential.  The  appellant  has 
testified : 

In  October,  1804,  1  wus  given  a  pass  to  go  home,  and  went  to  Baltimore 
accompanied  by  Lieut.  Marie. 

He  was  enlisted,  if  at  all,  October  31,  18G4.  It  thus  appears  that, 
by  his  own  admission,  he  never  rendered  a  single  day's  actual  service 
^'  in  the  military  or  naval  service  of  the  United  States,"  under  this 
alleged  enlistment. 

In  determining  the  length  of  the  appellant's  pensionable  service 
for  the  purpose  of  the  acts  of  June  27,  1890,  and  May  11,  1912,  the 
alleged  service  in  Company  H,  Thirteenth  Ohio  Cavalry,  was,  there- 
fore, properly  excluded  from  consideration. 

The  appellant  enlisted  in  Company  B,  Thirteenth  Maryland  In- 
fantry, February  27,  18()5,  and  was  mustered  out  with  his  company 
May  29,  18G5.  The  full  period  covered  by  this  enlistment  was  92 
davs.  But  the  record  shows  that  he  deserted  on  or  about  March  19, 
18G5,  w^as  apprehended  March  27,  18G5,  was  found  guilty  of  desertion 
by  a  general  court-martial  and  sentenced  to  be  returned  to  his  com- 
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pany  under  guard,  the  sentence  being  approved  by  competent  author- 
ity in  orders  dated  April  26,  1865,  and  that  he  was  sent  to  Soldier's 
Best,  Alexandria,  Va.,  where  he  was  received  May  3,  1865,  and  de- 
parted May  5,  1865,  rejoining  his  company  sometime  between  that 
date  and  the  date  of  muster  out  of  his  regiment,  May  29,  1865,  date 
not  shown.  Assuming  that  he  rejoined  his  regiment  the  day  he 
left  Alexandria,  there  is  a  period  of  47  days,  during  which,  as  a  re- 
sult of  his  own  voluntary  act  of  desertion,  he  was  not  performing 
actual  military  service,  was  not  serving  within  the  meaning  of  the 
acts  in  question.  Deducting  this  period  there  remains  but  45  days 
of  pensionable  service  under  this  enlistment. 

The  failure  of  the  bureau  to  furnish  the  appellant  with  the  post* 
office  addresses  of  comrades  to  use  in  securing  evidence  to  prove  that 
he  did  not  desert  from  Company  B,  Thirteenth  Maryland  Infantry, 
did  not  prejudice  him.  He  was  found  guilty  of  desertion  by  a 
general  court-martial  and  the  proceedings  were  approved  by  com- 
petent authority.  This  record  is  conclusive  so  far  as  this  department 
is  concerned,  and  can  not  be  reviewed  upon  this  proceeding. 

The  appellant  last  enlisted  in  Company  D,  Fourth  United  States 
Infantry,  June  15,  1865,  at  Baltimore,  Md. ;  joined  his  company  July 
1,  1865,  from  Fort  Columbus,  N.  Y.,  and  was  discharged  June  16, 
1868,  by  expiration  of  service,  at  Fort  Laramie,  Dakota  Territory. 

Relative  to  this  service  the  bureau  states  in  its  report: 

FoUowing  the  practice  which  has  obtained  in-aU  siinilnr  cases  in  adjudications 
under  the  age  and  service  clause  of  the  act  of  May  11,  1012,  tlie  bureau  credited 
service  in  this  orgauizatioii  up  to  and  including  July  22.  lS6r»,  and  excluded 
service  thereafter,  for  the  reason  that  service  after  that  date  is  not  shown 
to  have  had  any  connection  with  the  suppression  of  tlie  rebellion. 

While  the  period  thus  credited  to  the  appellant's  Civil  War  service 
is  only  38  days,  and  not  sufficient  to  ^ive  him  a  pensionable  status 
imder  the  acts  of  June  27,  1890,  and  May  11,  1912,  it  is  not  believed 
that  the  department  should  by  its  silence  appear  to  approve  a  practice 
so  at  variance  with  its  decisions. 

It  is  true  that  in  the  case  of  Jeremiah  Butler  (7  P.  D.,  214),  the 
department  mentioned,  among  other  incidents  marking  the  close  of 
the  Civil  War,  the  fact  that  (len.  Grant's  final  report  of  military 
operations  bore  date  of  July  22,  1805,  but  in  the  case  of  John 
Barleyoung  (7  P.  D.,  453),  where  an  enlistment  in  the  Regular  Army 
was  under  consideration,  the  department  held: 

The  words  in  the  act  of  June  27,  ISDO,  "duriuj;  the  War  of  the  Rebellion," 
would  seem  to  indicate  that  the  entire  period  of  its  existence  as  a  political 
status  wns  meant,  i.  e.,  to  August  20.  ISHO.  according  to  the  decision  of  the 
Supreme  Court  cited.  Service  rendered,  therefore,  up  to  that  dnte  might  con- 
stitute a  pensionable  term  of  service  under  this  act  as  having  been  "during** 
the  war. 
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It  is  not  believed,  liowever,  that  Congress  intended  to  pension  those  whose 
rendition  of  service,  military  or  naval,  had  no  connection  whatever  with  the 
belligerent  operations  of  the  war,  was  not  upon  the  theater  of  the  conflict,  and 
had  nothing  to  do  with  the  objects  and  purposes  of  the  war.  To  give  this  act 
such  a  construction  would  result  in  pensioning  a  military  official  stationed 
during,  possibly,  the  whole  period  of  the  war  in  a  foreign  country,  or  in  a 
distant  locality  of  the  United  States,  engaged  in  the  performance  of  duties 
having  nothing  whatever  to  do  with  the  war;  or  likewise,  a  person  in  the  naval 
service,  who  was  stationed  in  Alnslia  or  elsewhere,  engaged,  possibly,  in 
protecting  fisheries,  or  in  the  performance  of  other  ordinary  naval  duties  not 
in  any  way  connected  with  the  war.  Service  pensions  have  been  uniformly 
granted  by  Congress  only  In  view  of  the  fact  that  the  services  were  rendered 
in  some  necessary  connection  with  and.  in  pursuance  of  the  objects  sought 
to  be  attained  by  the  particular  war  under  consideration,  and  it  is  not  believed 
Congress  intended  in  this  case  to  depart  from  such  uniformity  as  to  create 
the  anomalies  and  incongruities  in  practice  which  would  necessarily  result 
therefrom,  as  in  the  case  mentioned. 

In  the  case  of  Edward  Farrell  et  al.  (7  P.  D.,  532),  in  which  also 
service  in  the  Regular  Army  was  involved,  the  department  applying 
the  rule  laid  down  in  the  Barleyoung  case,  supra,  specifically  held : 

Enlistment  in  the  loyal  States  after  April  13,  1865,  will  not  be  deemed  en- 
listments in  or  for  the  War  of  the  Rebellion,  and  any  service  I'onr^ered  under 
such  enlistments  will  be  presumed  not  to  have  been  rendered  in  the  War  of 
the  Ilebellion,  and  to  establish  the  contrary  the  claimant  will  be  required  to 
show  anirnmtively  tbat  his  subsequent  service  was  rendered  in  direct  con- 
nection with  active  military  duty  In  aid  of  suppressing  the  rebellion. 

The  Barleyoung  and  Farrell  cases,  supra,  were  cited  with  ap- 
proval and  followed  in  the  recent  case  of  Millie  Eushing  (19  P.  D., 
109). 

This  appellant  enlisted  in  Company  D,  Fourth  United  States  In- 
fantry, after  April  13,  18G5,  in  Maryland,  a  loyal  State.  He  joined 
his  company  from  Fort  Columbus,  N.  Y.,  and  was  mustered  out  at 
Fort  Laramie,  Dakota  Territory.  There  is  no  evidence  that  his 
service  in  this  company  was  "rendered  in  iirect  connection  with 
active  military  duty  in  aid  of  suppressing  the  rebellion,"  and  under 
the  decisions  of  this  department,  above  cited,  the  presumption  is 
that  it  was  not. 

It  is,  therefore,  held  that  this  appellant  rendered  only  45  days  of 
service  pensionable  under  the  act  of  June  27,  1890,  and  the  same 
is  true,  and  for  the  same  reasons,  under  the  act  of  May  11,  1912. 

It  was  error  to  have  granted  the  appellant  a  pension  under  the 
act  of  June  27,  1890,  and  there  is  no  authority  in  law  for  perpetuat- 
ing that  error. 

The  actions  appealed  from  are 

Aifirmed. 
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No.  4. 
Joseph  Vermilyea. 

Decided  September  11,  19 H. 

Service — Dishonobable    Discharge — Sentence    of    Court-Martial    Act    of 

May  11,  1912. 

Claimant  was  enrolled  June  27,  1862,  for  three  years  and  mustered  into  the 
service  October  25,  18G2;  sentenced  by  a  general  court-martial  July  30, 
1SG5,  to  be  confined  at  Dry  Tortugas,  Fla.,  for  three  mouths  and  to  for- 
feit to  the  United  States  pay  proper  during  said  period.  His  company 
was  mustered  out  August  20,  1865.  The  date  and  manner  of  the  termina- 
tion of  his  confinement  are  not  shown.  He  was  mustered  out  on  indi- 
vidual muster-out  roll  October  2,  1865,  at  Madison,  Wis. 

Beld:  That  claimant  was  separated  from  the  military  service  by  sentence  of  a 
general  court-martial  approved  July  30,  1865.  which  separntion  was  at 
that  time  considered  by  military  men  and  by  the  War  Department  to 
constitute  him  a  dishonorably  discharged  soldier,  and  not  hnving  been 
restored  to  a  status  of  duty  and  honor  his  muster  out  on  October  2.  1S65, 
was  void  and  without  effect.  Therefore,  not  having  been  honorably  dis- 
charged from  the  United  States  military  service  his  name  was  i)n)peiiy 
dropped  from  the  roll  as  a  pensioner  under  the  act  of  May  11,  1912. 

Sweeney,  Assistant  Secretary. 

Joseph  Vermilyea,  late  of  Company  H,  Twenty-seventh  Wiscon- 
sin Infantry,  was  formerly  a  pensioner  under  the  act  of  liny  11, 
1912,  and  received  $19  per  month  by  reason  of  his  age  and  length 
of  service.  On  January  19, 1914,  he  filed  an  application  for  increase 
under  said  act  which  was,  on  June  9,  1914,  rejected  upon  the  ground 
that: 

Reports  from  the  records  of  the  War  Department  show  that  soldier  was 
dishonorably  discharged  from  Company  H,  Twenty-seventh  Wisconsin  Infan- 
try, his  only  contract  for  service  during  the  Civil  War,  and  therefore  has  no 
title  to  pension  under  the  act  of  May  11,  1912; 

and  on  June  19,  1914,  his  name  was,  after  due  notice  under  the  act 
of  December  21,  1893,  dropped  from  the  roll  of  pensioners  upon  the 
same  ground. 

The  appeal  filed  June  2G,  1914,  while  it  is  in  terms  from  the  afore- 
said act  of  rejection  only,  involves  the  correctness  of  both  of  the 
actions  cited  and  will  be  so  considered. 

In  compliance  with  a  request  of  the  Commissioner  of  Pensions 
that  this  appeal  be  made  special  in  view  of  the  fact  that  practically 
the  same  question  is  involved  in  other  claims  now  pending  before  the 
bureau,  che  case  is  taken  up  in  advance  of  its  regular  turn. 

In  the  report  transmitting  this  appeal  the  commissioner  states: 

The  action  complained  of  appears  to  be  In  accordance  with  the  ^lary 
Wright  decision  (18  P.  D.,  239).  The  case  is  not  an  exact  pnrallel  of  the 
Wright  case,  in  that  it  seems  to  have  been  a   fortuitous  circumstance  that 
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tlie  period  of  confinement  to  which  this  soldier  was  sentenced  extended  beyond 
the  date  of  muster  out  of  his  command,  and  that  it  was  not  intended  or  fore- 
seen that  he  would  be  in  confinement  when  his  service  terminated.  The 
Wright  decision  is  understood,  however,  as  meaning  that  any  soldier  who  was 
in  confinement  when  his  term  of  service  expired  or  when  his  command  was 
mustered  out  was  dishonorably  discharged,  and  as  modifying  to  this  extent 
the  Easterling  and  Thomas  decisions  (16  P.  D.,  34,  and  18  P.  D..  197). 

This  language  indicates  a  misapprehension  of  the  principle  in- 
volved in  the  cases  cited. 

The  facts  material  to  the  decision  of  this  appeal  are  contained  in 
the  several  reports  of  the  War  Department  and  are  as  follows : 

The  appellant  was  enrolled  June  27,  1862,  for  three  years,  was 
mustered  into  the  service  October  25, 1862,  was  sentenced  by  a  general 
court-martial,  July  30,  1865,  "  to  be  confined  at  Dry  Tortugas,  Fla., 
for  three  months  and  to  forfeit  to  the  United  States  pay  proper  dur- 
ing said  period  " ;  his  company  was  mustered  out  August  29, 1865,  at 
Brownsville,  Tex.;  the  date  and  manner  of  the  termination  of  his 
confinement  are  not  shown ;  and  he  was  mustered  out  on  an  independ- 
ent muster-out  roll  October  2,  1865,  at  Madison,  Wis.  He  had  no 
other  service. 

Of  the  12  general  assignments  of  error  contained  in  the  appeal,  10 
relate  to  the  regularity  of  the  court-martial  and  the  validity  of  its 
sentence.  These  are  questions  over  which  neither  the  Bureau  of  Pen- 
sions nor  this  department  has  any  jurisdiction.  As  held  in  the  case 
of  Margaret  Griffin,  widow  (11  P.  D.,  282),  and  reaffirmed  in  the 
case  of  Hawley  J.  Denio  (19  P.  D.,  269) : 

It  has  uniformly  been,  find  is  now,  the  practice  of  this  department  to  accept 
the  facts  recited  in  the  official  records  of  the  War  Department  relative  to  the 
military  history  and  service  of  a  soldier  as  binding  and  conclusive,  nor  will 
evidence  be  admitted  in  the  proseotion  of  a  pension  claim  to  dispute  or  contro- 
vert the  facts  stated  in  said  record,  and  any  error  therein  must  be  corrected, 
if  at  all,  by  the  authorities  of  the  War  Department,    •    ♦    ♦. 

This  appeal  must,  therefore,  be  decided  upon  the  statement  of  facts 
above  given. 

The  twelfth  assignment  of  error  is  that  the  order  of  the  Commis- 
sioner of  Pensions  of  June  2,  1914,  excluding  the  appellant  from 
employing  attorneys  to  prosecute  his  case  was  contrary  to  the  rules 
of  practice  and  in  effect  deprived  him  of  the  means  of  defense. 

The  appellant's  answer  to  the  bureau  notice  to  show  cause  why  his 
name  should  not  be  dropped  from  the  rolls  contained  a  power  of 
attorney  in  favor  of  George  M.  AVithers  and  J.  F.  Ellis.  This 
answer  was  "  acknowledged  before  an  officer  duly  authorized  to  ad- 
minister oaths  for  general  purposes,"  but  was  not  "signed  in  the 
presence  of  two  witnesses."  For  this  reason  and  also  because  section 
3  of  the  act  of  May  11,  1912,  provides: 

That  no  pension  attorney,  claim  agent,  or  other  person  shall  be  entitled  to 
receive  any  compensation  for  services  rendered  in  presenting  any  claim  to  the 
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Boreao  of  Pensions  or  securing  any  pension  under  this  act,  except  in  appll 
cations  for  original  pension  by  persons  who  have  not  lieretofore  received  a 
pension; 

the  Bureau  of  Pensions  under  date  of  June  2, 1914,  refused  to  recog- 
nize the  power  of  attorney  as  valid. 

Section  5  of  the  act  of  July  4, 1884,  provides : 

Tliat  tlie  Secretary  of  the  Interior  may  prescribe  rules  and  regulations 
governing  the  recognition  of  agents,  attorneys,  or  other  persons  representing 
claimants  before  his  department,    •    ♦    ♦. 

In  pursuance  of  this  authority  the  Secretary  of  the  Interior,  on 
July  12,  1911,  promulgated  the  following  rule: 

Rule  4. 

No  power  of  attorney  purporting  to  be  executed  by  a  claimant  will  be  recog- 
nized as  good  and  valid  unless  the  same  is  signed  in  the  presence  of  two  wit- 
nesses and  acknowledged  before  an  officer  duly  authorized  to  administer  oaths 
for  general  purposes,  whose  official  signature  is  certified  under  seal. 

The  first  ground  of  refusal  to  recognize  the  power  of  attorney  was 
based  directly  upon  said  rule  4,  and  as  no  power  of  attorney  con- 
forming to  the  requirements  thereof  has  ever  been  filed,  it  is  un- 
necessary to  pass  upon  the  validity  of  the  second  ground  of  refusal. 

This  brings  us  to  the  main  question  raised  by  this  appeal,  viz, 
whether  the  appellant  was  dishonorably  discharged  the  service. 

An  honorable  discharge  is  alike  essential  to  title  to  pension  under 
the  acts  of  June  27,  1890,  February  6,  1907,  and  May  11,  1912. 

In  the  case  of  Lewis  W.  Thomas  (18  P.  D.,  197) ,  which  arose  under 
the  act  of  February  6,  1907,  the  department  adopted  as  the  basis  of 
its  decision  the  opinion  of  the  Attorney  General  of  the  United  States, 
dated  November  16, 1909,  in  which  it  was  held : 

Congress  either  intended  to  treat  an  express  honorable  discharge  as  the  only 
discharge  now  in  question,  so  far  as  the  Navy  is  concerned,  or  intended  to 
adopt  or  act  ui)on  the  actual  past  discharge  as  an  honorable  one,  if  of  a  kind 
generally  so  regarded  by  the  War  or  Navy  Department  and  military  men  of 
the  branch  in  question  at  the  time  the  separation  or  discharge  took  place.  In 
my  opinion^  the  latter  was  the  intention  of  Congress.  If  you  find  that  a  dis- 
charge, when  given,  belonged  to  a  class  then  commonly  accepted  among  mili- 
tary men  and  at  the  War  or  Navy  Department  (according  to  whether  it  is  a 
naval  or  army  discharge)  as  constituting  a  man  an  "honorably  discharged" 
person,  and  particularly  if  so  accepted  at  and  before  the  passage  of  the  pen- 
sion law  of  1890,  I  think  Congress  intended  to  treat  that  as  an  honorable  dis- 
charge for  the  purpose  of  that  law  and  the  pension  act  of  1907.  The  War  and 
Navy  Departments  are  parts  of  the  executive  branch  of  the  Government  hav- 
ing to  do  with  a  man's  discharge  from  the  service  as  an  executive  matter, 
and  having  special  care  and  executive  charge  of  the  man's  service  and  of  his 
military  honor  and  standing.  This  charge  they  have  while  the  man  is  In  the- 
serrice  and  until  the  moment  he  leaves  it.    Whether  he  should  go  with  or  with-^ 
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out  honor  those  departments  determine  when  they  part  from  him.  When  they 
do  so  determine  they  become,  at  least  in  the  absence  of  fraud  or  gross  mis« 
take,  functus  officio,  and  the  executive  branch  of  the  Government  thereby 
becomes  functus  officio.  On  the  other  hand,  when  Congress  passes  laws,  long 
after  discharge,  to  give  discharged  individuals  pensions  it  imposes  upon  a 
■quasi  Judicial  bureau  the  determination  of  the  question  whether  what  was 
formerly  done  as  an  executive  act  did  or  did  not  constitute  the  individual  a 
person  "honorably  discharged."  In  determining  that  question  your  depart- 
ment is  not  concluded  by  any  recent  or  present  opinions,  as  such,  of  the  other 
■departments  concerning  discharges  happening  at  the  time  of  the  civil  war  or 
shortly  after ;  but  it  is  concluded,  in  my  opinion,  from  the  moment  it  ascertains 
whether  or  not  a  discharge  was,  when  given,  granted  as  an  honorable  discharge. 
In  other  words,  it  is  not  a  question  now  of  what  should  have  been  granted, 
but  wbat  was  granted. 

Of  course,  from  a  practical  standpoint,  and  as  expert  evidence,  it  would  be 
well  to  conskler  any  present  views  of  the  two  military  departments  upon  the 
question  whether  or  not  the  original  act  was  the  granting  of  an  honorable  dis- 
charge. Those  departments,  even  when  no  longer  in  charge  of  the  person, 
should  and  do  take  an  interest  in  the  honor  of  the  men  who  have  served  their 
country,  and  their  honor  is,  with  military  men,  the  most  important  considera- 
tion of  their  lives. 

In  ihe  case  of  Mary  Wright,  widow  (18  P.  D.,  230),  this  rule  was 
not  ir-odifiecl,  as  suggested  in  the  bureau  report  in  this  case,  but  was 
strictly  applied.  The  soldier,  William  Wright,  was  enrolled  June  21, 
i8G4,  was  tried  by  a  general  court-martial  in  March,  18G6,  upon  the 
charge  of  stealing  $1,500  in  silver,  convicted,  and  sentenced  to  be  con- 
fined m  a  penitentiary  at  hard  labor  for  three  years.  On  January  15, 
18G9.  he  was  furnished  a  discharge  to  date  October  28,  18G6,  the  date 
of  muster  out  of  his  com])any,  the  fact  of  the  proceedings  of  the  gen- 
•eral  court-martial  in  his  case  being  noted  upon  his  discharge.  To  aid 
in  determining  the  appeal,  this  department,  under  date  of  June  24, 
1910.  inquired  of  the  War  Department,  not  whether  in  the  then  opin- 
ion of  that  department  the  discharge  given  to  the  soldier,  William 
AVright,  constituted  him  an  "honorably  discharged"  soldier,  but 
^'  wheiher  such  a  discharge  was,  at  the  time  it  was  given,  commonly 
accepted  among  military  men  and  regarded  by  the  War  Department 
as  constituting  the  recipient  an  'honorably  discharged '  soldier;"  and 
the  department  affirmed  the  holding  by  the  bureau  that  he  was 
"dishonorably  discharged,"  not  because  the  War  Department  had 
subsequently  come  to  consider  a  pei'son  separated  from  the  service  as 
Wright  was  separated  from  it  as  "  dishonorably  discharged  "  but  be- 
cause from  all  the  information  the  department  could  obtain  it  ap- 
peared that  at  the  very  time  he  was  separated  from  the  service  his 
separation  was  considered  among  military  men  and  by  the  War  De- 
partment as  constituting  him  a  "dishonorably  discharged"  soldier. 
This  clearly  appears  from  the  conclusion  of  the  opinion,  where  it  was 
said: 
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So  far  as  the  department  can  ascertain,  from  sources  of  information  now 
available,  a  discharge  under  the  circumstances  that  attended  this  soldier*s  sepa* 
ration  from  the  service  was  not  at  that  time  and  has  never  been  since  regarded 
by  military  men  and  by  the  War  Department  as  *•  honoi'iible." 

Th'j  principle  involved  in  these  decisions  was  recognized  in  the  case 
of  Asa  B.  Easterling  (IG  P.  D.,  34),  who  enlisted  April  30,  1804,  de- 
serted June  25, 18G5,  was  apprehended  November  16,  18(55,  and  found 
guilty  of  desertion  by  a  general  court-martial,  sentenced  to  be  con- 
fined at  hard  labor  for  one  year,  was  in  confinement  at  Fort  Jefferson, 
Fla.,  at  the  date  of  muster  out  of  his  company,  June  1, 180(5,  was  re- 
leased from  confinement  at  the  place  named,  July  22,  1806,  and  for- 
\varded  to  New  Orleans,  La.,  where  he  was  furnished  with  a  discharge 
certificate^  Augustus,  1866;  but  in  that  case  the  department  fell  into 
the  error  of  giving  force  and  effect  to  the  discharge  certificate  given 
to  him  on  August  8,  1806. 

The  correct  rule  was  stated  by  the  Chief  of  the  Record  and  Pension 
Officer,  under  date  of  June  1,  1901,  in  the  case  of  Granville  R. 
McCubbin,  where  he  said : 

It  does  not  seem  to  be  either  Just  or  proper  that  a  released  convict  who  had 
previously  been  dishonorably  dischnrged  by  operation  of  his  sentence,  either 
actually  or  constructively,  and  who  was  not  restored  to  a  status  of  duty  and 
honor  with  his  former  commnnd  after  his  release  from  confinement  and  was 
merely  mustered  out  or  furnished  a  discharge  certificate  by  a  mustering  ofiicer 
or  some  other  official,  should  be  held  to  have  been  honorably  discharged,  or  to 
have  bad  his  status  changed  in  any  way,  by  reason  of  such  action.  There  is  no 
restoration  to  a  status  of  honor  and  no  actual  or  constructive  entrance  upon  a  new 
period  of  service  in  a  case  of  this  kind,  and  in  all  such  cases  it  has  been  held  by 
this  office  that  the  musters  out  or  discharges  of  the  released  convicts  are  void 
and  without  effect  because  the  men  were  not  in  the  military  service  at  the  time 
but  had  previously  been  dislionorably  discharged  therefrom; 

and  this  view  was  concurred  in  by  the  Judge  Advocate  General  and 
the  Acting  Secretary  of  War. 

As  stated  by  the  Acting  Secretary  of  War,  under  date  of  July  11, 
1910,  in  a  report  made,  and  in  part  quoted,  in  the  case  of  Mary 
Wright,  widow,  supra: 

The  volunteer  discbarge  certificate  of  that  period — the  period  of  the  civil 
war — made  no  provision  whatever  for  showing  either  the  character  of  the  dis- 
charge or  the  character  of  the  man  discharged  or  the  character  of  the  service 
previously  rendered  by  him. 

For  the  reason  hereinbefore  stated,  it  becomes  necessary,  whenever  a  question 
is  raised  as  to  the  character  of  the  discharge  of  a  volunteer  soldior  of  tlie  ('ivil 
War  period,  to  ascertain  from  the  ofticial  record  of  the  circunistancos  attending 
his  separation  from  the  military  service  the  fact  as  to  whether  his  separation 
from  that  service  was  or  was  not  honorable.  This  is  tli?  only  way  of  reaching 
any  definite  conclusion  as  to  the  character  of  the  discliaige  in  such  a  case,  the 
form  of  the  discharge  certificate  seldom  being  of  any  value  for  that  purpose. 
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In  an  opinion  of  the  Judge  Advocate  General,  dated  April  2, 1901, 

in  the  case  of  Captain ,  of  the  Fourth  Michigan  Infantry,  it 

was  said : 

It  was  for  many  years  held  by  the  War  Department  that  there  were  only  two 
kinds  of  discbarge,  the  boiiornble  and  the  dishonorable.  The  dishonorable  dis- 
charge was  the  discharge  which  was  imposed  by  sentence  of  a  court-martial ; 

and  it  was  pointed  out  that  this  was  true  up  to  1892. 

In  an  opinion  rendered  September  9,  1890,  in  the  case  of  William 
Myers,  Company  F,  Ninth  Minnesota  Volunteers,  the  Acting  Judge 
Advocate  General  said : 

The  discharge  in  this  case  was  a  dishonorable  discharge  because,  while  the  sen- 
tence of  the  court-martial  did  not  prescribe  lt»  It  was  necessiirily  involved  iu  thai 
sentence,  and  the  rule  Is  that  all  discharges  that  are  prescribed,  or  are  neces- 
sarily involved  in,  a  sentence  of  a  court-martial  are  in  law  dishonorable  dis- 
charges. 

Again,  it  has  been  held  by  the  Judge  Advocate  General  (Digest  Op- 
J.  A.  G.,  ed.  1901,  p.  326)  : 

When  a  soldier  is  sentenced  by  court-martial  to  imprisonment  in  a  peniten- 
tiary and  the  sentence  does  not  also  direct  dishonorable  discharge  it  neverthe- 
less involves  such  discharge; 

and  in  a  footnote  the  compiler  of  the  digest  adds: 

This  was  the  practice  during  the  Civil  War.  But  it  is  now  the  practice  In  such 
cases  to  specifically  adjudge  dishonorable  discharge  to  precede  the  Imprisonment. 

In  the  case  of  Hardy  McCrae,  Company  F,  Thirty-Fifth  United 
States  Colored  Infantry,  who  was  tried  by  court-martial  and  sen- 
tenced to  three  months'  confinement,  the  Acting  Judge  Advocate 
General  rendered  an  opinion,  April  27, 1893,  in  which  he  said: 

It  may  be  well  to  add  that  the  fact  that  the  sentence  In  this  case  was  only  for 
a  term  of  three  months  does  not  except  the  case  from  the  application  of  the 
general  principle  that  when  a  soldier  was  sentenced  by  general  court-martial  to 
a  term  of  confinement  extending  to  or  beyond  the  expiration  of  his  term  of 
enlistment  his  discharge  on  the  termination  of  his  sentence  was  dishonor- 
able.   •    •     ♦ 

This  I  understand  to  be  the  principle  and  rule  applicable  to  cases  occurring  in 
the  days  when,  unlike  what  it  is  now,  there  were  only  two  kinds  of  discharge — 
honorable  and  dishonorable — recognized. 

In  the  case  of  Granville  R.  McCubbin,  supra,  the  Chief  of  the 
Record  and  Pension  Office  stated : 

With  regard  to  the  date  on  which  the  Implied  dishonorable  discharge  in  any 
such  case  takes  effect,  it  has  been  held  that  the  discharge  takes  effect  and  Is 
executed  on  the  date  of  the  promulgation  of  the  order  approving  the  sentence, 
provided  that  there  Is  nothing  in  the  sentence  itself  to  show  that  it  was  the 
intention  of  the  court  to  retain  the  convict  in  the  status  of  a  soldier  during  the 
period  of  his  confinement.  But  when  the  sentence  shows  in  some  way.  such  as 
by  prescribing  a  forfeiture  of  part  of  the  pay  and  allowances  subsequently  to 
become  due  the  convict,  that  the  court  intended  to  retain  him  in  the  status  of  a 
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a  soldier  during  the  period  of  his  confinement,  it  has  been  held  that  the  dishon- 
orable discharge  does  not  take  effect  until  the  expiration  of  the  term  of  confine- 
ment. In  other  words,  the  established  ruling  in  all  such  cases  is  that  dishonor- 
able discharge  is  involved  In  the  sentence  by  necessary  implication,  but  whether 
the  discharge  takes  effect  at  the  beginning  or  end  of  the  period  of  confinement  la 
to  be  determined  by  the  intent  of  the  court  as  indicated  by  the  sentence. 

In  this  connection,  the  language  of  the  Acting  Secretary  of  War 
in  his  report  in  the  case  of  Mary  Wright,  widow,  supra,  is  most 
pertinent : 

It  should  be  observed  that  there  has  always  been,  both  in  and  out  of  the  Army, 
much  confusion  of  thought  and  expression  with  regard  to  this  act  of  discharge, 
which  is  the  thing  done  when  a  man  is  separated  from  the  military  service,  and 
tlie  certificate  of  discharge,  which  Is  mere'y  written  evidence  of  the  thing  done, 
and  the  delivery  or  even  the  preparation  of  which  is  not  at  all  necessary  to  sepa- 
rate a  man  from  service.  It  is  because  too  much  attention  has  been  paid  to  the 
certificate  and  too  little  to  the  thing  actually  done  in  the  discharge  of  soldiers 
that  there  has  been  so  much  uncertainty  as  to  the  character  of  such  discharge. 

Applying  these  principles  and  rules  to  the  case  now  before  us,  it 
is  evident  that  the  appellant  was  separated  from  the  military  service 
by  sentence  of  a  general  court-martial  approved  July  30,  1865 ;  that 
such  separation  was  at  that  time  considered  by  military  men  and  by 
the  War  Department  to  constitute  him  a  "  dishonorably  discharged  " 
soldier;  that  he  was  not  restored  to  a  status  of  duty  and  honor;  and 
that  his  muster  out  on  October  2,  1865,  was  void  and  without  effect. 

This  conclusion  has  been  reached  without  any  reference  to  the 
fact  that  the  War  Department,  under  date  of  April  22,  1914,  re- 
ported : 

It  has  been  ascertained  from  the  ofildal  records  that  the  soldier  wos  dis- 
honorably discharged  the  ser>ice  August  29,  1SC5.  by  reason  of  the  muster  out 
of  the  comiMiny  on  that  date  and  under  the  operation  of  the  sentence  of  the 
general  court-martial  in  his  case,  and  that  so  much  of  the  records  as  purports 
to  show  that  he  was  in  the  military  service  of  the  United  States  and  dis- 
charged thereafter  is  erroneous. 

It  is  not  based  upon  a  "latter-day  determination"  of  the  War 
Department  relative  to  the  character  of  his  discharge.  It  is  simply 
a  recognition  that  he  was  separated  from  the  service  by  the  sentence 
of  the  general  court-martial  approved  July  30,  1865,  and  that  such  a 
separation  from  the  service  in  the  opinion  of  military  men  and  of 
the  War  Department  at  that  time,  as  shown  by  the  above  citations, 
constituted  him  a  "  dishonorably  discharged  "  soldier. 

The  Easterling  case,  supra,  in  so  far  as  it  is  in  conflict  with  this 
decision,  is  hereby  overruled,  and  the  Thomas  and  Wright  cases, 
supra,  are  reaffirmed. 

The  bureau  actions  in  this  case  were  in  accordance  with  the  law 
and  the  evidence  and  are 

Aijinned. 
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No.  B. 
William  Butleiu 

Decided  October  6,  1914, 

Length  of  Service — Origin — Ac5t  May  11.  1912. 

Soldier's  service  was  from  July  20,  1861.  to  August  26.  1861.  The  record  ot 
the  War  Department  shows  he  was  discharged  on  surgeou*s  certificate  of 
disability,  but  there  is  no  certificate  on  file,  and  the  record  does  not  disclose 
the  nature  of  the  disability  for  which  discharged,  nor  show  treatment  for 
any  disability  while  in  the  service.  He  alleged  that  he  incurred  a  rupture 
while  in  the  service. 

Held:- 1.  Tliat  in  the  absence  of  a  record  or  miMlical  evidence  of  the  existence 
of  the  alleged  rupture  in  the  service,  and  in  view  of  the  fact  that  soSdier 
fulled  to  allege  the  same  for  over  50  years  after  his  discharge,  the  evidence 
filed  is  not  sufllcient  to  show  origin  of  the  alleged  distibility  in  the  service 
In  line  of  duty. 

2.  Soldier  having  served  less  than  90  days  during  the  late  Civil  War  Is  not 
entitled  to  pension  under  the  age  and  service  clause  of  the  act  of  May  11, 
1912,  and  having  failed  to  show  that  he  incurred  any  disability  in  the 
service  in  line  of  duty  he  is  not  pensionable  under  the  disability  clause  of 
said  act. 

Sweeney,  Assistant  Secretary. 

On  July  16,  1913,  the  appellant  filed  a  claim  for  pension  under 
sections  4692  and  4693,  Revised  Statutes,  alleging  that  on  or  about 
July  25,  1861,  he  incurred  rupture  of  the  right  side,  caused  by  heavy 
drilling  and  being  struck  with  the  butt  of  a  musket.  This  claim  was 
rejected,  February  10, 1914,  upon  the  ground  of  no  record  in  the  War 
Department  of  the  alleged  rupture  of  right  side  and  claimant's  fail- 
ure and  declared  inability  to  furnish  the  evidence  necessary  to  estab- 
lish the  incurrence  thereof  in  the  service  and  in  line  of  duty.  On 
February  21,  1914,  he  filed  a  claim  for  pension  under  the  act  of  May 
11, 1912,  which  was  rejected  March  24, 1914,  in  so  far  as  it  was  based 
upon  age  and  length  of  service,  upon  the  ground  that  he  rendered 
less  than  90  days'  service  during  the  Civil  War,  as  shown  by  the 
records  of  the  War  Department,  and,  in  so  far  as  it  was  based  upon 
the  disability  clause,  upon  the  ground  of  no  record  in  the  War  De- 
partment and  claimant's  evident  inability  to  connect  his  present 
physical  condition  with  his  military  service  and  line  of  duty. 

The  appeal,  filed  May  19,  1914,  is  indefinite,  and  in  general  terms, 
but  it  will  be  treated  as  an  appeal  from  both  of  the  above  adverse 
actions. 

The  appellant  contends  that  the  First  United  States  Chasseurs 
was  organized  by  Col.  John  Cochran  some  time  in  March,  1861,  and 
he  enlisted  therein  on  the  8th  or  9th  of  April,  1861,  and  was  dis- 
charged for  disability  August  26,  1861. 
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This  appeal  has  been  advanced  for  earlier  consideration  and  de- 
termination under  Rule  XVIII  of  the  Rules  of  Practice  in  Pension 
and  Bounty  Land  Appeals. 

The  records  of  the  War  Department  show  that  the  appellant  en- 
listed in  Company  D,  First  United  States  Chasseurs  (later  Company 
C,  Sixty-fifth  New  York  Infantry),  July  20,  1861,  and  was  dis- 
charged by  surgeon's  certificate  of  disability  August  26,  1861,  but 
the  surgeon's  certificate  of  disability  is  not  on  file.  There  is  no 
medical  record  of  any  treatment  of  the  soldier  in  the  service. 

In  an  affidavit,  filed  September  15, 1913,  L.  Alonzo  Dennett  testified 
that  he  was  sergeant  of  the  appellant's  company;  that  the  appellant 
was  injured  in  the  service,  at  Willets  Point,  N.  Y.,  but  that  he  could 
not  remember  the  nature  of  said  injury.  In  an  affidavit,  filed  Feb- 
ruary 15, 1909,  in  a  claim  by  this  appellant  under  the  act  of  February 
6,  1907,  which  was  rejected  upon  substantially  the  same  ground  as 
the  claim  under  the  age  and  service  clause  of  the  act  of  Jlay  11, 1912, 
and  no  appeal  taken,  this  witness  testified  that,  as  he  remembered,  the 
appellant  was  "taken  sick"  about  five  months  after  his  enlistment, 
at  Willets  Point,  N.  Y. 

Peter  H.  Brower  testified  in  an  affidavit,  filed  September  15,  1913, 

that— 

In  some  way  which  he  does  not  now  recaU  said  Butler  was  injured  while  in 
the  line  of  service  in  such  a  manner  that  he  was  discharged. 

In  the  claim  under  the  act  of  February  6, 1907,  this  witness  testified 
that  while  at  Willets  Point  the  appellant  was  "  taken  sick." 

Both  in  the  present  claim  under  the  Revised  Statutes  and  in  the 
claim  under  the  act  of  February  6,  1907,  the  appellant's  wife,  Eliza- 
beth C.  Butler,  to  whom  he  was  married  prior  to  enlistment,  testified 
that  he  was  taken  sick  while  at  Willets  Point,  N.  Y.,  and  was  dis- 
charged for  disability. 

In  a  letter  filed  in  the  bureau  September  15,  1913,  the  appellant 
states  that  he  is  unable  to  furnish  further  evidence  relative  to  the 
incurrence  of  his  alleged  disability. 

It  is  manifest  that  this  evidence  does  not  establish  the  incurrence 
of  rupture  of  the  right  side  in  the  service  and  in  line  of  duty. 

It  is  necessary  to  title  under  the  age  and  service  clause  of  the  act 
of  May  11,  1912,  that  a  i)erson  "  served  90  days  or  more  in  the  mili- 
tary or  naval  service  of  the  United  States  during  the  Civil  War." 

Col.  John  Cochran  was  authorized  to  raise  the  First  United  States 
Chasseurs  (afterwards  the  Sixty-fifth  New  York  Infantry)  by  War 
Department  order  of  June  11,  1801;  the  regiment  was  organized  at 
New  York  City  from  July  1,  ISGl,  to  October  31,  1801;  and  accord- 
ing to  the  records  of  the  War  Department  this  appellant  was  not 
enrolled  until  July  20,  1801. 
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In  the  case  of  Margaret  Griffin,  widow  (11  P.  D.,  282),  the  depart- 
ment held: 

Xt  has  uniformly  been,  and  Is  now,  the  practice  of  this  department  to  accept 
the  facts  recited  in  the  official  records  of  tlie  Wjir  Department  relative  to  the 
military  history  and  service  of  a  soldier  as  binding  and  conclusive,  nor  will 
evidence  be  julmitted  in  the  prosecution  of  a  pension  claim  to  dispute  or  contro- 
vert the  facts  stated  in  said  record,  and  any  error  therein  must  be  corrected,  if 
at  all,  by  the  authorities  of  the  War  Department,    ♦    •    ♦ 

Clearly,  according  to  the  above  evidence,  the  appellant,  having 
been  discharged  August  2G,  ISGl,  can  not  have  had  90  days'  service  in 
Company  D,  First  United  States  Chasseurs,  and  he  admits  that  he 
had  no  other  service.  Any  service  which  he  may  have  rendered  prior 
to  enlistment  was  not  in  the  military  service  of  the  United  States. 

It  requires  no  argument  to  show  that,  having  failed  to  establish 
the  incurrence  in  the  service  and  in  line  of  duty  of  rupture  of  the 
right  side,  the  only  disability  ever  alleged  by  him  as  of  service  origin, 
the  appellant  has  not  shown  that  he  is  unable  to  perform  manual 
labor  by  reason  of  wound  or  injury  received  or  disease  contracted  in 
the  service  and  in  line  of  duty  which  is  the  only  basis  of  title  under 
the  disability  clause  of  the  act  of  May  11,  1912. 

There  was,  therefore,  no  error  in  the  actions  appealed  from  and 
they  are  hereby 

Afjirmed. 

No.  6. 

Eleanora  Moore  (widow). 

Bedded  Octoher  17,  lOIJi, 

Mabbiage — Miscegenation — Mabyland — Distbict  of  Columbia — ^Domicilb. 

The  marriage  in  the  District  of  Columbia  of  a  white  person  and  a  negro,  or 
of  n  white  person  nnd  a  person  of  negro  descent,  domiciled  In  the  State 
of  Maryland  is  absolutely  void  within  said  State  of  Maryland  (ch.  264  of 
the  laws  of  Maryland). 

Sweeney,  Assistant  Secretary: 

Joseph  W.  Moore  enlisted  June  11,  1898,  in  Company  F,  Fourth 
United  States  Volunteer  Infantry,  and  was  mustered  out  with  his 
company  June  8,  1899.  He  died  February  17,  1912.  On  June  24, 
1913,  Eleanora  Moore  filed  a  claim  under  sections  4702  and  4703, 
Revised  Statutes,  for  pension  as  his  widow,  and  her  claim  was  finally 
rejected,  May  19,  1914,  upon  the  ground  that  she  was  not  the  widow 
of  the  said  soldier,  she,  a  woman  of  negro  descent,  and  the  soldier, 
a  white  man,  having  been  residents  of  the  State  of  Maryland,  yvhere 
they  could  not  contract  a  valid  marriage,  prior  to  their  marriage  in 
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the  District  of  Columbia,  and  having  thereafter  continued  to  reside 
in  Maryland  until  his  death. 

The  appeal,  filed  May  25,  1914,  characterizes  the  bureau  action 
as  an  "outrage,"  but  dees  not  attempt  to  point  out  any  mistake  of 
fact  or  error  of  law  therein.  It  might,  therefore,  be  dismissed  for 
failure  to  comply  with  Rule  XI  of  the  Rules  of  Practice  in  Pen- 
sion and  Bounty  Land  Appeals,  but  owing  to  the  importance  of  the 
question  involved  and  the  fact  that  it  is  now  raised  for  the  first  time 
before  the  department,  the  case  will  be  decided  upon  its  merits. 

This  case  has  been  advanced  for  earlier  hearing  and  determination 
under  Rule  XVIII  of  the  said  Rules  of  Practice. 

Section  2  of  the  act  of  August  7, 1882,  provides: 

That  marriages  ♦  ♦  ♦  shall  be  proven  in  pension  eases  to  be  legal  maiv 
riages  according  to  the  law  of  the  place  whore  the  parties  resided  at  the  time 
of  msirriage  or  at  the  time  when  the  right  to  pension  accrued. 

Chapter  264  of  the  laws  of  Maryland  provides : 

All  marriages  between  a  white  person  and  a  negro,  or  between  a  white  per- 
flon  and  a  person  of  negro  descent,  to  the  third  generation.  Inclusive,  are  for- 
ever prohibited,  and  shall  be  void;  and  any  person  violating  the  provisions  of 
this  Fectlon  shall  be  deemed  guilty  of  an  infamous  crime  and  punished  by  im- 
prisonment in  the  penitentiary  not  less  than  18  months  nor  more  than  10  years. 

The  undisputed  facts  in  this  case  are  that  the  appellant  is  a  per- 
son of  negro  descent  within  the  degree  named  in  chapter  2G4  of  the 
laws  of  Maryland;  that  the  soldier  was  a  white  person;  that  on 
June  27,  1904,  both  being  then  domiciled  in  the  State  of  Mnr  viand 
and  being  advised  that  they  could  not  lawfully  marry  in  said  State, 
they  came  to  the  District  of  Columbia,  where  marriages  between 
white  persons  and  persons  of  negro  descent  are  not  prohibited,  and 
were  there  married  by  ceremony;  and  that  they  then  returned  to 
the  State  of  Maryland,  where  they  continued  to  reside  until  the 
soldier's  death. 

The  effect  of  the  statute  in  question  upon  marriages  contracted  as 
was  the  marriage  in  this  case  has  never  been  judicially  determined 
by  the  courts  of  Maryland.  We  must,  therefore,  be  guided  by  the 
decisions  of  other  States,  having  similar  statutes,  in  construing  said 
act 

In  the  case  of  the  State  v.  Isaac  Kennedy  and  Mag  Kennedy  (76 
N.  C,  251)  the  facts  were  that  the  defendants,  a  negro  man  and  a 
white  woman,  who  were  domiciled  in  North  Carolina  before  and 
after  their  marriage*,  went  to  South  Carolina  for  the  purpose  of 
evading  the  law  of  North  Carolina  which  prohibited  their  marriage, 
and  immediately  after  the  marriage  returned  to  North  Carolina, 
where  they  had  since  continued  to  reside,  and  the  court  held : 

As  to  the  formalities  of  the  marriage  the  lex  loci  will  govern.  But  when 
tlie  law  of  North  Carolhia  declares  Uiat  all  marriages  between  negroes  and 
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white  persons  shall  be  void,  this  is  a  personal  incapacity  which  follows  the 
parties  wherever  they  go  as  long  as  they  remain  domiciled  in  North  Carolina. 
And  we  concieve  that  it  is  immaterial  whether  they  left  the  State  with  tlie 
Intent  to  evade  its  law  or  not.  If  they  had  not  bona  fide  acquired  a  domicile 
elsewhere  at  the  time  of  their  marriage.  (Story,  Confl.  Laws,  sec.  C5;  Williams 
t?.  Gates,  3  Ire.,  535.)     •     ♦    ♦ 

A  law  like  this  of  ours  would  be  very  idle  if  it  could  be  avoided  by  simply 
stepping  over  an  imaginary  line. 

In  Kinney  v.  The  Commonwealth  (30  Gratt.,  585)  the  facts  were 
that  Andrew  Kinney,  a  negro,  and  Mahala  Miller,  a  white  woman, 
citizens  of  Virginia,  regularly  domiciled  in  Augusta  County,  left 
their  own  State  in  November,  1874,  for  the  purpose  of  being  mar- 
ried in  the  District  of  Columbia,  and  were  there  married,  according 
to  the  regular  forms  of  celebrating  marriages,  and  in  10  days  re- 
turned to  Virginia  to  live  and  thereafter  lived  together  as  man  and 
wife  in  said  Augusta  County. 

Section  1  of  chapter  105  of  the  Virginia  Code  of  1873  provides : 

All  marriages  between  a  white  person  and  a  negro  ♦  ♦  ♦  shall  be  ab- 
solutely void  without  any  decree  of  divorce  or  other  legal  process. 

The  court  held  the  marriage  void,  saying : 

W'henever  the  question  has  arisen  in  the  Southern  States,  it  has  been  held 
that  a  marriage  between  a  white  person  and  a  negro,  although  the  marriage 
be  celebrated  in  a  State  where  such  marria^jes  are  not  prohibited,  is  void  in  the 
State  of  the  domicile,  and  when  they  go  to  another  State  temporarily,  and  for 
the  purpose  of  evading  the  law,  and  return  to  their  domicile,  such  marriage 
Is  no  bar  to  a  criminal  prosecution.  And  such  is  the  law  of  this  State.  It 
Is  now  so  declared  by  statute.  (See  session  acts  of  1S77-8.)  The  statute, 
however,  was  passed  after  the  marriage  of  the  parties  in  this  case.  But  with- 
out such  statute  the  marriage  was  a  nullity.  It  was  a  marriage  prohibited  and 
declared  "  absolutely  void."  It  was  contrary  to  the  declared  public  law, 
founded  upon  motives  of  public  policy — a  public  policy  affirmed  for  more  than  a 
century;  and  one  upon  which  social  order,  public  morality,  and  the  best  inter- 
ests of  both  races  depend.  This  unmistakable  policy  of  the  legislature,  founded, 
I  think,  on  wisdom  and  the  moral  development  of  both  races,  has  been  shown 
by  not  only  declaring  marriages  between  whites  and  negroes  absolutely  void, 
but  by  prohibiting  and  punishing  such  unnatural  alliances  with  severe  penal- 
ties. The  laws  enacted  to  further  and  uphold  this  declared  policy  would  be 
futile  and  a  dead  letter  if,  in  fraud  of  those  ssilutary  enactments,  both  races 
might,  by  stopping  across  an  im.Mj'inary  line,  bid  do'lnnce  to  the  law,  by  im- 
meiliately  returning  and  insisting  that  the  mMrri.iiro  celi'brntod  in  another  State 
or  country  sliouUl  be  recognized  as  lawful,  though  denouncod  by  the  inibllc  law 
of  the  domicile  as  unlawful  and  absolutely  void.  No  State  will  permit  its 
citizens  to  violate  its  laws  ])j^  such  evjisions.  But  the  law  of  the  domicile  will 
govern  in  snch  case,  and  when  they  return  they  will  be  siii)joct  to  all  its  penal- 
ties, as  if  such  marriage  has  been  celebrated  within  the  State  whose  public 
law  they  have  set  at  definance. 

See  also  State  v.  Bell  (7  Baxt.,  9)  and  Dupre  v,  Boiilard  (10  La. 
Ann.,  411). 

In  the  case  of  the  State  v.  Tutty  et  al  (41  Fed.  Rep.,  753),  decided 
by  the  United  States  Circuit  Court  for  the  Southern  District  of 
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Georgia,  where  the  same  question  was  involved,  the  court  cited  with 
approval  the  case  of  Kinney  v.  The  Commonwealth,  supra,  and  held 
(syllabus  by  the  court)  : 

Where  the  statutory  law  is  silent  as  to  the  effect  of  marriages  between  per- 
sons domiciled  in  a  State,  and  who  leave  it  with  the  purpose  to  solemnize  the 
marriage  elsewhere,  to  evade  such  laws,  but  intending  to  return  and  live  therein^ 
the  marriage  may  be  upheld  where  the  inhibition  relates  to  form,  ceremony^ 
or  qualifications  depending  on  age  or  like  condition. 

When,  however,  the  marriage  is  inhibited  by  a  positive  policy  of  the  State^ 
as  affecting  good  morals  and  good  order  of  society,  and  leading  to  serious  social 
evils,  the  marriage  will  be  held  void. 

There  is  one  American  case  which  is  directly  opposed  to  the  prin- 
ciples herein  declared,  the  facts  of  which  are  precisely  the  same  as 
in  the  case  before  us.  It  is  the  case  of  Medway  v.  Needham  {1^ 
Mass.,  157).  That  was  a  case  of  a  marriage  between  a  white  person 
and  a  negro.  The  parties  were  domiciled  in  Massachusetts  whose 
laws  at  that  time  prohibited  such  marriages.  They  went  to  Rhode 
Island,  where  such  marriages  were  lawful,  were  there  married,  and 
returned  to  Massachusetts.  The  supreme  court  of  that  State  held 
the  marriage  to  be  valid.  The  marriage  in  question  was  solemnized 
prior  to  1770,  and  the  decision  was  based  upon  what  was  then  be- 
lieved to  be  the  law  of  England,  but  in  the  case  of  Brook  v.  Brook 
(9  H.  L.  C.,  193),  where  the  question  under  consideration  was  whether 
a  marriage  in  Denmark  between  William  Leigh  Brook,  a  widower, 
and  Emily  Armitage,  the  sister  of  his  deceased  wife,  they  being 
British  subjects  then  domiciled  in  England,  and  contemplating  Eng- 
land as  their  matrimonial  residence,  was  to  be  considered  valid  in 
England,  such  marriage  being  forbidden  by  the  law  of  England  but 
being  permitted  by  the  law  of  Denmark,  the  lord  chancellor.  Lord 
Campbell,  said  (all  the  law  lords  concurring.  Lords  Cranworth,  St. 
Leonards  and  Wensleydale  in  separate  opinions) : 

They  (the  appellants)  rest  their  case  entirely  upon  the  fact  that  the  mar- 
riage was  celebrated  in  a  foreign  country  where  the  marriage  of  a  man  with 
the  sister  of  his  deceased  wife  is  permitted. 

There  can  be  no  doubt  of  the  general  rule  that  "a  foreign  marriage  valid 
according  to  the  law  of  a  country  where  it  is  celebrated  is  good  everywhere/* 
But  while  tlie  forms  of  entering  into  the  contract  of  marrlnge  are  to  be  regu- 
lated by  the  lex  loci  contractus,  the  law  of  the  country  in  which  it  is  celebrated, 
the  essentials  of  the  contract  depend  upon  the  lex  domicilii,  the  law  of  the 
country  in  which  the  parties  are  domiciled  at  the  time  of  the  marringe  and 
in  which  the  matrimonial  residence  is  contemplated.  Although  the  forms  of 
celebrating  the  foreign  marriage  may  be  difToront  from  those  required  by  the 
law^  of  the  country  of  domicile,  the  marriage  may  be  good  everywhere.  Rut  if 
the  contract  is  such  In  essentials  as  to  be  contrary  to  the  law  of  the  country 
of  domicile,  and  it  is  declared  void  by  that  law,  it  is  to  be  regarded  as  void 
in  the  country  of  domicile,  though  not  contrary  to  the  law  of  the  country  in 
which  it  was  celebrated. 
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Commenting  upon  the  case  of  Medway  v.  Needham,  supra,  Lord 
Campbell  added: 

Chief  Justice  Parker  held  thnt  the  marriage  was  there  to  be  considered  valid, 
and,  60  far,  the  case  is  an  authority  for  the  appellants.  But  I  can  not  think 
that  it  is  entitled  to  much  weight,  for  the  learned  Judge  admitted  thnt  he  was 
overruling  Huberus  and  other  eminent  Jurists;  he  relied  on  decisions  in  which 
the  forms  only  of  celebrating  the  marriage  in  the  country  of  celebration  nnd  In 
the  country  of  domicile  were  different;  and  he  toolc  the  distinction  betw^een 
'<cases  where  the  absolute  prohibition  of  the  marriage  is  forbidden  on  mere 
motives  of  policy,  and  where  tlie  marriage  is  prohibited  as  being  contrary  to 
religion  on  the  ground  of  incest.  I  myself  must  deny  the  distinction.  If  a 
marriage  is  absolutely  prohibited  in  any  country  as  being  contrary  to  public 
policy  and  leading  to  social  evils,  I  think  that  the  domiciled  Inhabitants  of 
that  country  can  not  be  permitted,  by  passing  the  frontier  and  entering  another 
State  In  which  this  marriage  is  not  prohibited,  to  celebrate  a  marriage  for- 
bidden by  their  own  State,  and  Immediately  returning  to  their  own  State,  to 
insist  on  their  marriage  being  recognized  as  lawful. 

And  in  his  concurring  opinion  Lord  Cran worth  said : 

I  also  concur  entirely  with  my  noble  and  learned  friend  that  the  American 
decision  of  Medway  v.  Needh:im  can  not  be  treated  as  proceeding  on  sound 
principles  of  law.  The  State  or  Province  of  Massachusetts  positively  prohibited 
by  its  laws,  as  contrary  to  public  policy,  the  marriage  of  a  mulatto  with  a 
white  woman;  and  on  the  grounds  of  distinction  pointed  out  by  Mr.  Justice 
Story,  such  a  marriage  certainly  ought  to  have  been  held  void  In  Massachusetts, 
though  celebrated  in  another  Province  where  such  marriages  were  lawful. 

The  view  above  expressed  is  in  harmony  with  that  held  by  our  own 
most  learned  writer  on  the  conflict  of  laws.  In  his  great  work,  Con- 
flict of  Laws,  Mr.  Justice  Story,  after  stating  the  general  mle  to  be 
that  a  marriage  valid  where  solemnized  is  valid  everywhere,  said 
(sec.  113a) : 

The  most  prominent  If  not  the  only  known  exceptions  to  the  rule  are  those 
marriages  Involving  polygamy  and  incest,  those  positively  prohibited  by  the 
public  law  of  a  country  from  motives  of  policy,  and  those  In  foreign  countries 
hy  subjects  entitling  themselves,  under  special  circumstances,  to  the  benefit  of 
the  laws  of  their  own  country. 

Although  there  is  no  reported  case  in  Maryland  in  which  this  ques- 
tion has  been  directly  decided,  in  the  case  of  Jackson  v.  Jackson  (82 
Md.,  17),  where  the  question  was  the  validity  of  a  marriage  alleged  to 
have  been  contracted  in  Pennsylvania,  the  only  evidence  of  which  con- 
sisted of  general  reputation,  cohabitation,  and  aclmowledgment,  the 
court  said : 

It  is  obvious,  then,  as  there  Is  no  statute  in  Maryland  declaring  'that  a  mar- 
riage of  whose  existence  there  is  no  other  proof  than  general  reputation  shall 
be  void;  and  as  at  most  the  statutory  provisions  relative  to  the  methods  of  sol- 
emnizing marriages  in  Maryland  relate  to  form  and  ceremony  only,  the  courts 
of  this  state  will  recognize  the  Pennsylvania  marriage  as  valid  if  that  mariiage 
Is  valid  by  and  under  the  laws  of  the  latter  Commonwealth  and  does  not  con- 
travene the  declared  policy  of  our  own  positive  law.    We  are  not  to  be  under- 
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stood  as  speaking  of  marriages  tolerated  elsewhere  but  denounced  by  our  own 
positive  State  policy  as  affecting  the  morals  or  good  order  of  society.  Such 
marriages,  however  regarded  elsewhere,  would  not  be  treated  as  valid  here. 
For  instance:  The  statutes  of  Maryland  forbid  the  marriage  of  a  white  person 
and  a  negro  and  declare  all  such  marriages  forever  void.  It  is,  therefore,  the 
declared  policy  of  this  State  to  prohibit  such  marriages.  Though  these  mar- 
riages may  be  valid  elsewhere,  they  will  be  absolutely  void  here  so  long  as  the 
statutory  inhibition  remains  unchanged. 

Although  the  above  language  relative  to  prohibited  marriages  is 
obiter  dictum,  it  is  declaratory  of  the  policy  of  the  State  and  clearly 
brings  such  marriages  within  the  exceptions  stated  by  Mr.  Justice 
Story  as  one  of  "  those  positively  prohibited  by  the  public  law  of  a 
country  from  motives  of  policy." 

In  the  light  of  the  above  decision,  there  can  be  no  doubt  that  in 
construing  chapter  264  of  the  Laws  of  Maryland,  the  courts  of  that 
State  would  follow  the  rule  so  well  stated  in  the  case  of  Kinney  v. 
the  Commonwealth,  supra,  which  is  supported  by  the  more  cogent 
reasoning  and  the  great  weight  of  authority  rather  than  the  rule  laid 
down  in  the  Massachusetts  case  of  Medway  v.  Needham,  supra,  which 
has  been  so  forcefully  criticized  by  the  highest  court  of  the  very  juris- 
diction whose  decisions  it  purported  to  follow  and  which  is  opposed 
by  all  her  sister  Southern  States,  where  similar  motives  of  public 
policy  txist. 

Under  the  act  of  August  7, 1882,  the  question  of  lawful  widowhood 
in  this  case  is  to  be  determined  according  to  the  law  of  Maryland,  and 
upon  the  admitted  facts  in  this  case  the  appellant  never  was  the  wife 
of  the  soldier  under  the  law  of  said  State,  and,  therefore,  she  did  not 
become  his  widow  upon  his  death.    Action 

Affirmed. 

No.  7. 
Brtgham  V,  Brigham. 

Decided  October  17,  1914. 

pRAcncE — ^APPEAJi — Notice — Rules  XIV  and  XVI. 

Wliere  aerrice  of  a  copy  of  an  appeal  is  made  by  registered  letter,  as  In  this 
case,  and  the  registry  receipt  attached  to  the  appeal  filed  is  not  aeeuinpa- 
nied  by  the  sworn  statement  mentioned  in  Rule  XIV,  Rules  of  Pmctice, 
showing  that  said  receipt  wns  the  return  receipt  for  the  packiige  containing 
a  copy  of  the  appeal  in  conformity  with  Rule  XVI,  Rules  of  Practice,  Fuch 
appeal  will  be  dismissed. 

Sweeney,  Assistant  Secretary: 

On  April  20,  1914,  Sarah  L.  Brigham  filed  a  claim  under  the  first 
proviso  of  the  act  of  March  3, 1899,  for  one-half  the  pension  of  Eaton 
Brigham,  late  of  Company  F,  Thirty-first  Ohio  Infantry,  and  the 
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claim  was  on  August  6,  1914,  approved  for  admission  upon  the 
ground  that — 

Pens:ioner  deserted  claimant,  his  lawful  wife,  who  Is  a  person  of  good  moral 
character  and  in  necessitous  circumstances; 

division  of  current  pension  to  commence  from  February  4,  1914, 
date  of  last  full  payment  to  the  pensioner. 

An  appeal  was  filed  in  the  Bureau  of  Pensions  September  5,  1914, 
accompanied  by  a  registry  receipt  signed  by  the  claimant  and  an 
unsworn  statement  by  the  appellant  as  follows : 

I  herewith  inclose  you  an  appeal  to  the  Secretary  of  the  Interior  and  also 
post-office  registry  receipt  showing  that  Sarah  L.  Brigham  received  a  copy  of 
the  said  appeal  filed  with  you.  I  mailed  the  said  copy  of  the  said  appeal  to 
the  said  Sarah  L.  Brigham  to  No.  710  South  First  Street.  Terre  Haute,  Ind. :  the 
said  registry  receipt  is  hereto  attached,  dated  September  1,  1914. 

Eule  XIV  of  the  Rules  of  Practice  in  Pension  and  Bounty  Land 
Appeals  provides: 

(a)  Appeals  from  bureau  action  In  cases  under  the  first,  second,  and  third 
provisos  of  the  act  of  March  3,  1899,  must  be  accompanied  by  due  proof  of 
service  of  a  copy  of  the  appeal  upon  the  appellee  or  his  or  her  attorney  of  record. 

(6)  Proof  of  service  must  be  such  as  will  satisfy  the  Commissioner  of  Pen- 
sions that  tlie  appellee  l^as  be^ii  informed  of  the  appeal  and  the  contents  thf^reof, 
and  may  consist  of,  first,  a  written  acceptance  of  service  by  the  appellee  or  his 
or  her  attorney  of  record;  or,  second,  a  postal  registry  return  receipt  c:ird, 
signed  by  appellee  or  attorney  of  record,  accompanied  by  an  affidavit  showing 
that  on  a  certain  date  a  copy  of  the  appeal  was  mailed  in  a  registered  letter, 
post  paid,  to  the  appellee  or  the  attorney  of  record,  addressed  to  a  certain  post 
office  (naming  it),  that  the  card  was  returned  in  acknowledgment  of  the  r€^- 
ceipt  of  such  letter;  or,  third,  an  affidavit  showing  that  on  a  certain  day  and 
at  a  certain  place  a  copy  of  the  appeal  was  personally  delivered  to  the  appellee 
or  attorney  of  record. 

(c)  Appeals  in  this  class  of  cases  unaccompanied  by  due  proof  of  service, 
or  a  satisfactory  reason  why  personal  service  can  not  be  made,  will  not  be  filed 
or  considered,  but  will  be  promptly  returned  to  the  appellant  or  attorney  of 
record  for  compliance  with  this  rule.  The  failure  to  comply  with  this  rule 
shall  not  operate  to  enlarge  the  time  within  which  appeal  may  be  taken. 

The  reason  for  this  rule  is  apparent.    Rule  XVI  of  the  aforesaid 

Rules  of  Practice  provides: 

♦  •  •  The  a])pcal  glioukl  state  the  post-office  address  of  the  appellant  and 
appellee,  and  the  certificate  number  and  the  service  (company  and  regiment, 
etc.)  of  the  pensioner,  and  should  briefly,  but  specifically,  state  the  error  of 
law  or  mistake  of  fact  coinplninod  of  and  the  grounds  relied  upon  for  revers- 
ing or  modifying  tlie  action  appealed  froui. 

In  the  case  of  Scott  r.  Scott  (12  P.  D.,  411)  the  department  held: 

Rule  14  (now  XIV)  of  Practice  requires  appeals  In  this  class  of  cases  to 
be  served  upon  the  appellees,  that  they  may  be  advised  of  the  reason  or 
reasons  for  which  the  bureau  action  Is  sought  to  be  reversed  or  modified,  In 
order  that  they  may  answer  the  contention  of  appellanta 
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And  in  the  case  of  Elliott  v.  Elliott  (14  P.  D.,  472),  the  depart- 
ment said: 

The  department  has  aniformly  held  that  the  appellee  was  entitled  to  notice 
and  a  copy  of  the  appeal  and  proof  of  service  thereof  as  required  by  Rule  17 
of  Practice  (formerly  Rule  14,  now  Rule  XIV).  See  Hogg  v.  Hogg  (13  P.  D., 
206)  and  authorities  therein  cited. 

The  essential  elements  of  due  process  of  law  are  notice  and  an  opportunity 
to  defend.  (Simon  v.  Craft,  182  U.  S.,  427.)  To  adjudicate  upon  the  legal 
rights  of  a  party  without  notice  is  obnoxious  to  all  sense  of  Justice  and  a  viola- 
tion of  the  fundamental  principles  underlying  American  Jurisprudence. 

If,  where  service  of  a  copy  of  the  appeal  is  made  by  registered 
letter,  as  in  this  case,  the  appellants  were  not  required  to  file  with 
the  registry  return  receipt,  an  "  affidavit  "showing  that  a  copy  of  the 
appeal  was  inclosed  in  the  registered  letter  the  receipt  for  which  is 
filed  it  would  be  possible  for  an  unscrupulous  appellant  wholly  to 
defeat  the  purposes  of  Rules  XIV  and  XVl  of  the  Rules  of  Practice, 
without  incurring  any  penalty  whatever,  by  inclosing  a  modified  or 
garbled  copy  of  the  appeal  or  no  copy  at  all.  Rule  XVI  therefore 
properly  requires  that  where  an  appellant  elects  to  serve  the  copy 
of  his  appeal  upon  the  appellee  by  registered  letter  the  statement 
required  to  accompany  the  registry  return  receipt  shall  be  made 
'  under  the  sanction  of  an  oath. 

Under  the  practice  prevailing  in  the  Bureau  of  Pensions  a  copy 
of  the  Ruler  of  Practice  in  Pension  and  Bounty  Land  Appeals  accom- 
panies each  formal  notice  of  the  bureau  action  in  claims  under  the 
act  of  March  3,  1899,  unless  the  right  of  appeal  has  been  previously 
.waived. 

This  appellant,  therefore,  was  fully  advised  of  the  requirements  of 
an  appeal  and  no  reason  appears  why  he  should  not  have  complied 
with  them. 

This  appeal,  then,  should  not  have  been  filed  or  considered  by  the 
bureau,  but  should  have  been  returned  to  the  appellant  with  a  letter 
pointing  out  wherein  it  did  not  conform  to  the  requirements  of  said 
Rule  XVI. 

This  defect  in  the  appeal  was  not  cured  by  the  claimant's  answer  to 
the  formal  notice  by  the  bureau  of  the  filing  of  the  appeal,  for  in  her 
answer,  addressed  to  the  Commissioner  of  Pensions,  she  says: 

I  have  yours  of  September  10  advising  me  that  my  husband  flled  nn  nppeal 
from  your  action  alIoi;\ing  me  one-half  his  pension. 

This  statement  involves  no  admission  that  she  had  received  a  copy 
of  the  appeal,  but  rather  indicates  that  she  had  not,  nor  is  there  any- 
thing in  her  answer  to  show  that  she  was  familiar  with  the  contents 
of  the  appeal. 

For  failure  to  comply  with  the  requirements  of  Rule  XVI  this 
appeal  is 

Dismiased. 
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No.  8. 
Charles  A.  Sitttzman. 

Decided  October  17,  19U. 
Line  of  Duty — Negligence. 

The  clalmnnt  on  Angnst  14,  1902,  was  wounded  in  the  left  ankle  by  the  dis- 
charge of  his  carbine  which  he  claimed  to  have  been  cleaning  at  the  time, 
necessitating  the  amputation  of  the  leg.  A  board  of  survey  that  investi- 
gated the  case  reported  that  in  its  opinion  the  shooting  was  intentional 
and  he  was  tried  by  a  court-martial  on  the  specification  of  intentionally 
inflicting  on  his  person  the  injury  mentioned,  and  was  found  not  guilty. 

Held:  That  while  it  is  accepted  that  the  wound  was  not  intentionally  self-in- 
flicted It  does  not  follow  that  It  was  incurred  in  line  of  duty,  and  as  the 
Army  Regulations  require  that  pieces  shall  be  unloaded  before  being  taken 
to  quarters  or  tents,  said  injury  was  incurred  through  gross  negligence 

« 

and  in  violation  of  Army  Regulations  and  not  in  line  of  duty. 

SwEENET,  Assistant  Secretary: 

The  above-named  soldier  was  in  the  military  service  of  the  United 
States  from  November  2, 1901,  to  May  16, 1903,  and  on  May  21, 1903, 
filed  a  claim  for  pension  alleging  that  at  San  Thomas,  P.  I.,  on  or 
about  August  14,  1902,  he  incurred  an  accidental  gunshot  wound 
of  the  left  leg  resulting  in  amputation  of  the  same.  Said  claim  was 
rejected  in  July,  1903,  on  the  ground  that  the  disability  was  ndt 
incurred  in  line  of  duty,  as  shown  by  records  of  the  War  Depart- 
ment. An  amended  report  having  been  made  by  the  War  Depart- 
ment the  claim  was,  in  July,  1913,  reopened  and,  after  a  special 
examination,  was  again  rejected  in  May,  1914,  on  the  same  ground 
as  before,  but  an  appeal  having  been  entered  May  23,  1914.  it  was, 
after  further  consideration,  reopened  for  the  purpose  of  obtaining 
additional  information  from  the  War  Department,  and  was  finally 
rejected  June  30,  1914,  on  the  ground  of  claimant's  inability  to  show 
that  the  wound  of  left  leg  was  received  in  the  line  of  duty.  From 
that  action  the  pending  appeal  was  taken  July  17,  1914.  Upon 
proper  showing  the  case  has  been  advanced  upon  the  docket  for 
consideration  ahead  of  its  resfular  order. 

It  appears  from  the  papers  in  the  case  that  on  the  date  alleged, 
August  14,  1902,  the  claimant,  while  in  quarters,  was  wounded  in 
the  left  ankle  by  the  discharge  of  his  carbine  which  he  claimed  to 
have  been  engaged  in  cleaning  at  the  time.  The  ball  entered  about 
an  inch  and  a  half  above  and  posterior  to  the  left  internal  malleolus, 
passed  through  the  ankle  and  made  its  exit  1  inch  below  and  anterior 
to  the  external  malleolus,  making  a  bad  wound  on  account  of  which 
the  leg  was  subsequently  amputated  1  inch  above  the  junction  of 
the  lower  and  middle  thirds.     A  board  of  survev  which  was  con- 
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vened  to  investigate  and  report  upon  the  circumstances  of  the 
wounding  reported  that  in  its  opinion  the  shooting  was  intentional 
on  the  part  of  claimant  and  recommended  that  he  be  brought  for 
trial  before  a  general  court-martial.  In  accordance  with  that  recom- 
mendation he  was  tried  by  a  court-martial  convened  at  Calamba^ 
Laguna,  P.  I.,  in  November,  1902.  The  charge  was  violation  of  the 
sixty-second  nrticle  of  war,  with  the  following  specifications : 

1.  In  that  Private  Cbarles  A.  Stutzman,  Troop  M,  Sixth  Cavalry»  did  ma- 
linger and  feign  to  be  suffering  from  a  severe  attack  of  diarrhea,  and  when  put 
in  the  hosptial  under  close  observation  did  fail  to  exhibit  any  of  the  symptoms 
of  said  sicl^ness. 

2.  In  that  Charles  A.  Stutzman,  Troop  M,  Sixth  Cavalry,  did  maim  himself 
by  intentionally  inflicting  upon  his  person  an  injury  which  resulted  in  the  loss- 
of  a  foot,  thereby  incapacitating  him  from  further  duty  as  a  soldier. 

The  court  found  him  guilty  of  the  first  specification,  not  guilty  of 
the  second  specification,  and  guilty  of  the  charge,  and  sentenced  him 
to  forfeit  $60  of  his  pay  then  due  or  to  become  due.  The  proceed- 
ings,  findings,  and  sentence  were  approved  by  competent  authority 
and  promulgated  December  5, 1902.  He  was  discharged  from  service 
May  16,  1903,  upon  a  surgeon's  certificate  of  disability,  in  which  it 
was  stated  that  the  loss  of  foot  was  due  to  "an  intentional  self- 
inflicted  wound,  as  per  finding  of  board  of  survey,"  no  reference 
being  made  to  the  court-martial  proceedings.  On  June  25,  1913,  the 
Adjutant  General  addressed  to  the  Commissioner  of  Pensions  a 
communication  as  follows: 

The  official  records  show  that  one  Charles  A.  Stutzman  was  discharged  from 
pervlce  as  a  private,  Casual  Detachment.  Sixth  United  States  Cavalry,  May  16, 
1903,  on  a  surgeon's  certificate  of  disability,  which  sets  forth  that  the  disability 
on  account  of  which  the  soldier  was  discharged  was  not  incurred  in  line  of 

doty. 

Upon  a  careful  examination  of  the  official  records  it  has  been  ascertained  thrit 
the  disability  on  account  of  which  the  soldier  was  discharged  was  incurred  in 
line  of  duty,  and  a  notation  to  that  effect  has  been  made  upon  the  official 
records  of  the  War  Department. 

Having  been  requested  by  the  Commissioner  of  Pensions  to  fur- 
nish a  copy  of  any  evidence  bearing  upon  the  question  at  issue  the 
Adjutant  General,  on  July  14,  1913,  after  citing  the  facts  heretofore 
stated  as  to  the  report  of  the  board  of  survey,  the  subsequent  trial 
by  court-martial  and  the  findings  of  the  court,  said : 

From  the  foregoing  it  will  be  seen  that  notwithstanding  the  opinion  expressed 
by  the  board  of  survey  in  the  case,  the  general  court-martial  found  that  the 
soldier  was  not  guilty  of  intentionally  incapacitating  himself  by  shooting  him- 
self In  the  ankle. 

The  opinion  that  the  disability  was  incurred  in  the  line  of  duty 
was  evidently  based  upon  the  fact  that  the  court-martial  acquitted 
the  soldier  of  the  charge  of  maiming  himself  intentionally. 
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While  this  department  accepts  without  question  facts  of  record 
:as  reported  by  the  War  Department,  it  is  not  bound  to  accept  the 
record  of  an  opinion  or  conclusion  based  ,on  those  facts.  As  was 
said  in  th(  case  of  Mary  J.  Watters  (19  P.  D.,  184) : 

Line  of  duty  for  military  purposes  anrl  from  the  viewpoint  of  the  War  De- 
partment may  be,  In  fact  is,  in  some  Instances,  dlffereut  from  that  of  this 
•department  which  considers  it  only  from  n  stand iiolnt  for  pensionable  pur- 
poses. This  department  does  not —  can  not  under  the  law — accept  the  con- 
clusion that  tlie  soldier  was  in  line  of  duty  •  ♦  •  merely  because  the  War 
Department  so  holds. 

While  not  bound  to  accept  the  opinion  of  a  coordinate  department 
as  to  line  of  duty  where  the  same  becomes  an  issue  in  a  claim  for 
pension,  this  department  is  bound  by  the  verdict  of  a  court  of  com- 
petent jurisdiction  upon  an  issue  of  fact  tried  before  it.  The  soldier 
in  this  case  having  been  tried  by  a  general  court-martial  upon  the 
•charge  of  intentionally  incapacitating  himself  for  military  service 
by  shooting  himself  in  the  ankle,  and,  after  a  full  hearing,  having 
been  declared  not  giiilty  of  the  charge,  the  matter  is  res  adjiidicata 
so  far  as  that  particular  issue  is  concerned.  It  will,  therefore,  be 
accepted  as  a  fact  that  the  wound  was  not  intentionally  self-inflicted. 
It  does  not  necessarily  follow,  however,  that  it  was  incurred  in  the 
line  of  duty,  as  it  may  have  been  incurred  through  gross  negligence 
or  willful  violation  of  some  Army  regulation  in  regard  to  the  proper 
care  of  arms. 

In  considering  this  feature  of  the  case  the  presence  of  the  bullet 
in  the  claimant's  carbine  is  a  fact  of  importance.  He  says  that 
previous  to  taking  the  weapon  from  the  gun  rack  for  the  purpose  of 
cleaning  it  he  had  not  had  it  in  his  hands  for  several  weeks,  having 
been  during  that  time  in  hospital  or  excused  from  duty  on  account 
of  sicloiess.  Army  Regulations  require  that  pieces  shall  be  imloaded 
before  being  taken  to  quarters  or  tents.  How  did  it  happen  that 
the  claimant's  piece  was  loaded?  He  was  asked  this  question  during 
his  trial  and  answered,  "  I  do  not  know."  When  interrogated  immedi- 
ately after  the  accident  he  suggested  that  some  cne  else  had  used 
his  carbine  at  target  practice  and  had  left  a  charge  in  the  chamber, 
and  he  has  given  this  as  the  most  reasonable  explanation  sinai  he 
became  an  applicant  for  pension,  but  it  seems  to  be  disproved  by  the 
■evidence  adduced  before  the  court-martial.  It  was  then  testified  by 
several  witnesses  who  examined  the  gun  immsdiatcly  after  the  shoot- 
ing that  the  empty  cartridge  found  in  the  chamber  was  not  one  of 
the  kind  that  was  used  in  target  practice,  but  was  such  as  were 
issued  to  the  men  for  carrying  in  their  belts.  It  was  further  testified 
that  the  accident  happened  during  the  first  week  of  target  practice, 
and  that  during  that  week  the  men  went  out  without  their  belts  and 
had  no  cartridges  with  them  except  those  issued  at  the  firing  point. 
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Each  man  was  required  to  fire  not  le^  t;han  10  shots.  The  witnesses, 
who  exammed  claimant's  gun  were  unie^nimous  in  stating  that  the 
appearance  of  the  bore  did  not  indicate  that  10  shots  had  been  fired 
from  it.  In  view  of  these  facts  the  theory  that  the  gun  had  been 
used  by  some  one  else  at  target  practice  and  put  back  in  the  rack 
with  an  unexploded  cartridge  in  the  chamber  would  seem  to  be 
untenable. 

Before  a  special  examiner,  in  August,  1913,  the  claimant  testified 
that  he  might  have  left  the  shell  in  the  gun  accidentally  and  that  once 
before  he  had  closed  his  gun  with  a  loaded  shell  in  it  and  then 
snapp<;^d  the  gun  and  came  near  blowing  a  man's  head  oif.  While 
insisting  that  it  was  not  unlikely  that  another  man  could  have  taken 
and  used  the  gun  without  his  knowing  it,  he  admitted  that  he  never 
knew  a  man  to  get  another  man's  gun  by  mistake.  The  probability, 
from  all  the  known  facts,  seems  to  be  that  the  gun  was  handled  by 
no  one  except  himself  and  that  he  alone  was  responsible  for  its  being 
loaded. 

Again,  he  may  have  been  grossly  careless  in  handling  the  gun  at 
the  time  of  the  accident.  As  to  that  we  have  only  his  own  testimony. 
From  the  evidence  produced  before  the  board  of  survey  and  at  his 
trial  by  the  court-martial  it  appears  that  he  made  conflicting  state- 
ments after  the  i^ooting,  at  one  time  stating  that  while  cleaning 
the  gun  with  the  muzzle  pointed  toward  his  left  ankle  he  became 
dizzy  and  the  piece  was  discharged ;  at  another  time  that  while  clean- 
ing the  gun  it  fell  to  the  floor  and  was  discharged ;  and  at  still  an- 
other time  that  he  had  the  carbine  across  his  lap  and  pulled  the  bolt 
down  and  it  went  off.  In  his  testimony  before  the  special  examiner 
he  denied  having  made  such  statements,  and  asserted  that  he  had 
just  quit  wiping  around  the  trigger  guard  and  was  in  the  act  of  rising 
from  the  edge  of  the  bed  on  which  he  had  been  sitting  when  the  gua 
was  discharged,  and  that  the  rag  he  had  been  using  must  have  been 
around  the  trigger. 

The  burden  of  proving  that  he  was  injured  in  the  line  of  duty  is 
on  the  claimant.  He  must  show  affirmatively  that  the  accident  was 
due  to  an  act  within  the  line  of  duty,  and  not  the  result  of  his  own 
gross  carelessness,  or  violation  of  military  orders,  or  must  establish 
facts  from  which  it  may  be  fairly  and  reasonably  presumed  that  such 
was  the  case.  He  is  unable  to  furnish  any  direct  evidence  bearing 
upon  the  issue,  and  the  circumstantial  evidence,  in  the  opinion  of  the. 
department,  is  hot  such  as  to  warrant  a  conclusion  favorable  to  the 
claim.  It  may  be  added  that  his  military  record  does  not  entitle  him 
to  the  benefit  of  presumption.  ^ 

In  a  similar  case — that  of  Morris  Dishong  (6  P.  D.,  o.  s.-*:J56) — i 
which  pension  was  claimed  for  a  gunshot  wound  of  the  right  han 
alleged  to  have  been  caused  by  the  accidentsil  discharge  of  claimant's 
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gun  while  on  guard  at  night,  there  being  no  evidence  to  corroborate 
the  claimant's  statement  of  the  details,  the  department,  in  affirming, 
on  appeal,  the  rejection  of  his  claim,  said : 

The  circumstances  surrounding  the  case  are  not  such  as  to  give  rise  to  any 
presumption  favorable  to  the  claim,  and  it  is  incumbent  upon  the  claimant  to  fnr- 
nish  proof  to  conclusively  establish  the  fact  that  the  wound  was  received  in  the 
line  of  duty,  especially  in  view  of  the  information  received  at  your  office  that  ao 
Impression  prevailed  among  his  comrades  at  the  time  that  the  wound  was 
self-inflicted. 

Also  in  the  case  of  David  B.  Champion  (5  L.  B.  P.,  294) ,  where  the 
soldier  allowed  his  gun  to  remain  loaded  at  a  time  forbidden  by  the 
regulations  of  the  service  and  was  injured  in  consequence  thereof,  it 
was  held  that  he  was  not  pensionable  on  account  of  such  injury. 

The  latter  decision  may  seem  to  conflict  with  a  more  recent 
decision  in  the  case  of  Joseph  Heimkel  (14  P.  D.,  203),  but  in  Heim- 
kePs  case  there  were  extenuating  circmustances  not  found  in  the  case 
now  under  consideration.  Moreover,  there  was  no  question  in  that 
case  as  to  the  circumstances  under  which  the  pistol  was  discharged, 
the  accident  having  occurred  in  the  presence  of  a  number  of  the 
daimant^s  comrades,  and,  so  far  as  appears,  his  record  as  a  soldier  was 
good.  After  careful  consideration  and  for  reasonsHabove  stated  the 
rejection  of  this  claim  on  the  ground  stated  is  believed  to  have  been 
proper  and  is 

Afjirmed. 

No.  9. 

Carter  v.  Eickholt  (Guardian). 
Decided  October  24,  19H. 

DITI8I0N   or    Pension — ^Fibst   Proviso   of   Act   or   Maboh    3,    1899 — MmoB 

Child — Desertion — ^Decree  for  Support. 

1.  A  father  is  primarily  responsible  for  the  maintenance  of  his  minor  child,  and 

when,  through  his  own  fault,  he  is  deprived  of  its  custody,  his  liability  in 
that  regard  is  not  discharged,  and  his  failure  to  contribute,  when  Judicially 
ordered  so  to  do,  is  evidence  of  his  intent  to  neglect,  abandon,  and  desen 
the  child. 

2.  The  fact  that  the  father  is  denied  the  privilege  of  visiting  his  minor  child 

whose  custody  was  awarded  to  the  mother  by  the  decree  of  divorce  is  nc 
defense  to  a  claim  by  the  mother,  under  the  act  of  March  3,  1899,  as  next 
friend  of  such  child. 
8.  The  fact  that  the  allowance  of  the  claim  may  so  reduce  the  means  of  the 
pensioner  as  to  render  him  unable  to  comply  with  the  order  of  the  court  is 
no  reason  for  rejecting  the  claim,  and  the  remedy  of  the  pensioner  is  in  the 
court  rendering  the  decree. 

Sweeney,  Assistant  Secretary: 

On  February  1,  1914,  Mary  J.  Eickholt  filed  a  claim  under  the 
first  proviso  of  the  act  of  March  3,  1899,  as  next  friend  of  the  legiti- 
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mate  minor  child,  mider  16  years  of  age,  of  Calvin  Carter,  late  of 
Company  L,  Second  Ohio  Infantry,  war  with  Spain,  for  one-half 
of  his  pension.  The  claim  was  approved  for  admission  August  19, 
1914,  upon  the  ground  that: 

Pensioner  deserted  his  legitimate  minor  child  under  16  years  of  age  ; 

division  of  current  pension  to  commence  from  December  4, 1913,  date 
of  last  full  payment  to  the  pensioner. 

The  pensioner  entered  an  appeal  September  16,  1914,  upon  the 
ground: 

First.  That  the  bureau  erred  in  weighing  the  evidence  in  the  case. 
That  the  evidence  establishes  as  a  fact  that  he  was  compelled  to  leave 
home;  that  he  was  not  permitted  to  visit  the  child,  even  when  sick; 
that  he  was  not  allowed  to  take  the  child  and  place  her  in  a  suitable 
home ;  all  by  the  claimant ;  and  that  the  claimant  has  agreed  to  care 
for  and  support  the  child. 

Second.  That  the  bureau  erred  in  point  of  law  in  holding  that  the 
facts  established  in  this  case  constituted  desertion.  That  absence 
alone  does  not  constitute  desertion,  but  there  must  also  be  intent  to 
desert. 

Third.  That  the  claimant  is  required  by  law  to  support  her  minor 
child  as  far  as  she  is  able  and  that  he  is  not  an  able-bodied  man  and 
is  not  required  to  support  his  minor  .child  beyond  his  ability. 

In  her  answer  to  the  appeal,  filed  September  12, 1914,  the  claimant 
contends  that  there  was  no  mistake  of  fact  or  error  of  law  in  the 
bureau  action,  and  that  the  appeal  should  not  be  entertained  for  the 
reason  that  it  contains  new  and  additional  evidence  upon  the  merits 
of  the  claim. 

Any  allegations  of  fact  contained  in  the  appeal  which  are  not 
supported  by  the  evidence  in  the  claim  will  be  disregarded,  first, 
because  they  are  not  competent  evidence,  not  being  under  oath,  and, 
second,  because  paragraph  (b)  of  Eule  XVI  of  the  Rules  of  Practice 
in  Pension  and  Bounty-land  Appeals  provides : 

No  additional  evidence  upon  the  merits  of  fhe  claim  filed  by  either  appellant  . 
or  appellee  will  be  considered  on  appeal. 

The  evidence  filed  by  the  claimant  shows  that  she  and  the  appel- 
lant were  legally  married  April  4, 1904 ;  that  the  minor  child  in  ques- 
tion was  bom  to  them  November  3,  1904 ;  that  they  separated  about 
August  1, 1910;  that  she  obtained  a  decree  of  absolute  divorce  from 
him  on  April  8,  1911,  upon  the  ground  of  habitual  drunkenness  for 
three  years;  and  that  he  has  not  since  remarried. 

The  decree  of  divorce  obtained  by  the  claimant  contains  the 
following : 

It  ii  ordered,  That  the  plaintiff  have  the  exclusive  custody,  care^  and  control 
of  the  said  child  of  aaid  parties,  and  the  said  defendant  is  enjoined  from  ia 
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any  maimer  interfering  with  sai^l  plaintiff  in  said  custody  and  control  and 
from  in  any  way  interfering  with  said  child  until  further  order  of  the  court 

It  is  further  ordered,  That  said  defendant  pay  to  the  plaintiff  for  the  mipport 
of  said  minor  child  the  sum  of  |8  per  week  each  and  every  week  nntU  tlie 
child  is  16  years  of  age. 

The  claimant  swears  that  the  only  money  paid  to  her  by  the  appel- 
lant pursuant  to  this  order  was  the  sum  of  $10,  which  he  paid  in 
April,  1913. 

In  answer  to  the  claim  the  appellant  testified  that  he  did  not  desert 
his  minor  child;  that  the  claimant  refused  to  live  with  him;  that  at 
a  subsequent  meeting  between  them  igr  the  purpose  of  deciding  as 
to  the  custody  of  said  child  he  offered  to  maintain,  support,  and 
educate  said  child,  but  the  claimant  refused  the  offer,  stating  that 
she  could  maintain  the  child  and  give  it  a  good  home;  that  he  also 
desired  to  place  the  child  with  Dora. Burden  or  Etta  Winks,  each 
of  whom  offered  to  give  her  a  good  home  and  maintain  and  educate 
her,  but  to  this  also  the  claimant  refused  to  accede ;  and  that  he  has 
given  said  child  money,  from  50  cents  to  $1,  about  every  three 
months  on  an  average. 

The  appellant's  statements  as  to  his  offers  to  take  and  provide  for 
the  minor  child  or  to  place  her  in  the  home  of  Dora  Burden  or  Etta 
Winks  are  in  the  main  corroborated  by  the  testimony  of  said  Dora 
Burden  and  Etta  Winks  and  Lawrence  E.  Carter. 

The  date  of  the  conference  between  the  appellant  and  this  claimant 
relative  to  the  custody  of  the  minor  child  is  not  stated,  but  it  appar- 
ently occurred  prior  to  the  granting  of  the  claimant's  decree  of 
divorce,  and  therefore  the  testimony  relative  thereto  is  not  material 
or  relevant  to  the  question  presented  by  this  appeal. 

By  the  decree  of  divorce  granted  this  claimant  she  was  awarded 
the  custody  of  the  minor  child,  and  since  that  time  said  child  could 
be  removed  from  her  custody  only  by  an  order  of  the  court  having 
jurisdiction  of  the  matter.  Nor  can  the  appellant  excuse  his  failure 
to  obey  the  mandate  of  the  court  that  he  pay  to  this  claimant  the 
sum  of  $3  per  week  for  the  support  of  said  child  upon  the  ground 
that  the  claimant  would  not  permit  him  to  visit  the  child.  The 
court  explicitly  enjoined  him  "  from  in  any  manner  interfering  with 
said  plaintiff  in  said  custody  and  control  and  from  in  any  way  inter- 
fering with  said  child."  If  he  was  improperly  denied  the  privilege 
of  visiting  the  child,  he  had  his  remedy  in  an  application  to  the 
court  to  modify  said  order. 

This  claimant  has  not  filed  this  claim  in  her  personal  capacity,  but 
as  the  next  friend  of  the  appellant's  legitimate  minor  child,  in  as- 
sertion of  the  rights  conferred  upon  said  child  by  the  act  of  March  8, 
1899. 

In  section  237  of  his  excellent  work  on  Domestic  Relations,  Mr. 
Schouler  has  stated : 
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A  father,  as  a^inst  the  pnbllc  and  his  children,  can  not,  it  Is  well  settled, 
escape  the  duty  <tf  prnvidlng  for  the  children's  support,  eren  if  they  remain 
with  their  mother  after  dlToree. 

And  in  the  case  of  Blair  v.  Belk  (18  P.  D.,  228)  this  department 
has  held,  quoting  from  the  syllabus  which  correctly  summarizes  the 
opinion  upon  the  question  here  involved : 

A  father  is  primarily  responsible  for  the  maintenance  of  his  minor  child,  and 
when,  through  his  own  fault,  he  is  deprived  of  its  custody,  his  liability  In  that 
regard  is  not  discharged,  and  his  failure  to  contribute,  when  Judicially  ordered 
to  do,  is  evidence  of  his  intent  to  neglect,  abandon,  and  desert  the  child. 


According  to  the  testimony  of  the  claimant  and  by  the  appellant's 
own  admission,  he  has  not  complied  with  the  order  of  the  court  in 
the  matter  of  the  support  of  the  minor  child  claimed  for. 

The  api>elhiirt  i&  in  receipt  of  a  pension  of  $10  per  month  under 
sections  4692  and  4693,  Revised  Statutes,  and  the  certificate  of  the  last 
official  medical  examination  shows  that  he  was  not  seriously  in- 
capacitated for  the  performance  of  manual  labor.  Moreover,  the 
court  must  have  considered  and  passed  upon  his  ability  to  contribute 
to  the  support  of  his  child  in  fixing  the  amoimt  to  be  paid  by  him  for 
that  purpose  at  $8  per  week. 

The  presases  considered,  the  departmoit  finds  no  ettor  in  the 
ImreaQ  action  and  it  is  herd^y 

No.  10. 
Susan  Orat. 

Decided  October  SO,  1914. 

MABBiAcne   iir   IixiKots — IifPEOiMENT — Pbcsumption    0F  Death — ^PBESUMmoN 

OF  VALiDrrr  of  Mabbiage. 

Soldier's  cohabitation  with  one  Sidney  Francis  in  Kentucky  and  Illinois  from 
about  1864  to  about  September,  1S68,  when  they  separated  and  each  was 
later  married  to  another  person,  did  not  constitute  them  married  persons. 

Soldier's  marriage  by  ceremony  in  Illinois  to  appellant  In  1869.  9\\e  having  been 
prevloufiAy  married  in  said  State  to  one  Murdock,  who  left  her  about  1867  to 
go  South  to  raise  a  crop  of  cotton,  appellant  having  heard  from  him  but 
once  thereafter,  when  he  said  he  was  at  the  point  of  death,  and  thereafter 
there  l>eing  a  riJmor  of  bis  death,  is  held  to  have  been  valid  under  (he  de- 
cision in  the  case  of  Johnson  v.  Johnson  (114  111.,  611),  the  death  of  Mur- 
dock prior  to  this  marriage  being  presumed. 

Sweeney,  Assistant  Secretary: 

Charles  Gray,  late  of  Company  A,  Fourth  United  States  Colored 
Heavy  Artillery,  was  pensioned  from  July  6,  1887,  under  sections 
4692  and  4693,  Revised  Statutes,  anfl  from  December  2,  1891,  under 
the  act  of  June  27, 1890.    He  died  January  15, 1898.    On  December 


38  DECISIONS  BELATING  TO  PENSIONS. 

22,  1913,  Susan  Gray  filed  claims  for  pension  as  his  widow  under 
sections  4702  and  4703,  Revised  Statut^  and  ^Iso  under  the  act  of 
April  19, 1908.  Both  of  these  claims  were  rejected  Januaiy  27, 1914, 
upon  the  ground  that  the  claimant  had  failed  to  show  that  she  was 
the  legal  widow  of  the  soldier  by  proof  of  the  death  or  divorce  of 
her  former  husband  or  the  death  or  divorce  of  soldier^s  former  wife 
prior  to  his  marriage  to  her. 

An  appeal  from  both  of  these  actions  was  filed  January  29,  1914, 
in  which  it  was  contended  that  under  the  rule  laid  down  in  the  case 
of  Christina  Carle  (19  P.  D.,  120),  the  marriage  of  the  claimant 
and  the  soldier  must  be  accepted  as  valid. 

On  February  9, 1898,  the  appellant  filed  claims  for  pension  as  the 
widow  of  the  soldier,  which  were,  on  December  22,  1899,  after  spe- 
cial examination,  rejected  upon  practically  the  same  ground  as  the 
present  claims. 

The  material  facts  in  the  case  as  shown  by  the  evidence  obtained 
on  special  examination  are  as  follows : 

That  the  soldier  took  up  with  one  Sidney  Francis  about  1864,  at 
Columbus,  Ky.,  and  lived  with  her  there  and  afterwards  in  Pulaski 
County,  ni.,  in  the  relation  of  husband  and  wife;  that  one  child, 
George,  was  bom  to  them,  she  having  had  a  child,  named  Spence, 
prior  to  that  time;  that  they  separated  about  September,  1868;  that 
the  appellant  was  married  to  Robert  Murdock,  by  ceremony,  in 
Pulaski  County,  111.,  on  June  30,  1864;  that  he  left  her  about  1867 
and  "went  South;"  that  he  has  not  been  seen  since;  that  she  and 
the  soldier  were  married  by  ceremony  in  Pulaski  County,  HI.,  Au- 
gust 19,  1869,  and  lived  together  until  his  death,  January  15,  1898, 
in  Pulaski  County,  HI.,  three  children  being  bom  to  them;  that 
Sidney  Francis,  under  the  name  of  Sidney  Graves  (Gray?)  was 
married  by  ceremony  to  William  Mays,  September  20,  1869,  and 
lived  with  him  until  a  short  time  before  her  death  in  1885 ;  and  that 
there  was  no  record  of  any  marriage  between  Sidney  Francis  and 
the  soldier  or  of  any  divorce  proceedings  between  the  appellant 
and  Robert  Murdock  in  Pulaski  County,  111. 

Under  section  2  of  the  act  of  August  7,  1882,  the  validity  of  this 
appellant's  marriage  to  the  soldier  is  to  be  determined  under  the 
laws  of  Illinois.  The  case  of  Christina  Carle,  supra,  cited  in  the  ^ 
appeal,  was  determinable  under  the  laws  of  Minnesota,  but,  as  con- 
tended by  the  appellant,  the  laws  of  Minnesota  and  Illinois  upon 
this  point  are  similar.  The  opinion  in  the  Carle  case  is,  therefore, 
applicable  by  way  of  argument. 

The  soldier  and  the  said  Sidney  Francis  were  colored  persons, 
and  although  it  does  not  affirmatively  appear  in  the  evidence,  were 
presumably  slaves.  This  being  true,  no  valid  marriage  could  have 
been  contracted  by  them  at  the  time  of  the  commencement  of  their 
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relations  in  Columbus,  Ky.,  under  the  laws  of  that  State.  There  is 
no  record  that  they  ever  went  through  any  form  of  marriage  at 
Columbus,  Ky.,  and  no  record  or  other  evidence  that  they  were 
ever  married  in  Pulaski  County,  111.,  and  they  are  not  shown  to 
have  lived  together  anywhere  else.  John  Pack,  a  brother-in-law  of 
the  soldier,  at  whose  house  Sidney  Francis  lived  after  her  separa* 
tion  from  the  soldier  until  her  marriage  to  William  Mays  and  at 
whose  house  she  died,  testified  that  she  and  the  soldier  lived  together 
as  husband  and  wife  but  he  did  not  know  of  any  marriage.  The 
appellant  testified  that  the  soldier  told  her  before  their  marriage 
that  he  had  lived  with  Sidney  Francis  but  was  never  married  to  her, 
and  although  said  Francis  lived  in  the  same  county  with  the  soldier 
from  the  time  of  their  separation  until  her  death,  the  evidence  does 
not  show  that  she  ever  asserted  any  rights  during  this  period  by 
reason  of  any  marriage  to  him.  A  month  and  a  day  after  the  ap- 
.pellant's  marriage  to  the  soldier,  Sidney  Francis  married  William 
Mays  by  ceremony  in  the  same  county. 

In  the  case  of  Cartwright  et  al.  v.  McGowan  (121  111.,  388)  the 
court  said : 

Every  reasonable  and  fair  presumption  will  be  indulged  for  the  purpose  of 
upholding  a  marriage  an-i  establishing  the  legitimacy  of  the  offspring.  When 
the  celebration  of  a  marriage  is  once  shown,  the  contract  of  marriage,  the 
capacity  of  the  parties,  and,  in  fact,  everything  necessary  to  the  validity  of 
the  marriage,  in  the  absence  of  proof  to  the  contrary,  will  be  presumed. 

This  is  the  established  rule  in  Illinois.  See  Harris  v,  Harris  (8 
Bradwell's,  57) ;  Coal  Run  Co.  v.  Jones,  administratrix  (127  111., 
879) ;  Schmisseur  v.  Beatrie  (147  111.,  210) ;  Rachel  Hays,  formerly 
Collier,  widow  (15  P.  D.,  186) ;  Ellen  McBride,  widow  (19  P.  D., 
278) ;  and  cases  cited. 

Under  this  rule  there  can  be  no  question  that  the  evidence  in  this 
case  is  wholly  insufficient  to  establish  any  marriage  between  the 
soldier  and  Sidney  Francis  to  the  prejudice  of  his  ceremonial  mar- 
riage to  the  appellant. 

This  brings  us  to  the  question  of  the  subsistence  of  the  marriage 
of  the  appellant  to  Robert  Murdock. 

The  appellant  testified  on  special  examination : 

Robert  Murdock  went  Houth  to  raise  cotton — somewhere  near  Auburns 
Landing  or  Pine  Bluff — and  died  there.  There  was  only  a  rumor  of  his  death, 
and  I  never  heard  tell  of  him.  I  could  not  prove  that  he  died  by  anybody. 
The  only  thing  I  ever  did  get  was  a  letter  dictated  by  him  to  some  one  saying 
that  he  was  lying  at  the  point  of  death.    •    «    • 

There  is  no  use  seeking  testimony  upon  the  point  of  the  death  of  my  hus- 
band, Murdock,  because  not  a  soul  can  testify  to  it  except  as  I  got  it,  by  hear- 
say. At  the  time  I  got  my  letter  from  Mr.  Murdock  he  was  at  Memphis.  The 
last  time  I  saw  him  was  at  Auburns  Tending,  Ark. — no,  at  Mound  City.  He 
stopped  off  and  laid  over  for  a  week  nnd  was  sick,  then  went  on  to  Arknnsas 
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from  Louisyille,  where  he  had  been  on  business  for  some  one  in  the  South.  He 
was  a  lame  man  with  a  sore  leg.  No,  he  was  not  a  business  man.  Next  I  heard 
was  that  letter.    ♦    ♦    ♦    I  have  not  got  that  letter. 

There  is  no  evidence  of  any  quarrel  or  disagreement  between  the 
appellant  and  Murdock,  and  the  only  reason  for  his  failure  to  return 
to  or  communicate  with  her  is  contained  in  the  following  te^imony 
of  John  Pack : 

Q.  What  became  of  Murdock?— A.  I  don't  know;  he  got  in  debt  and  ran  off. 

John  W.  Hurt,  a  credible,  disinterested  witness,  testified  in  an  affi- 
davit executed  February  22,  1898,  that  "Robert  Murdock  died  in 
the  Memphis  Hospital  about  the  year  1868."  On  special  examination 
he  stated : 

Now.  I  don't  know  what  became  of  Murdock.  I  was  told  that  he  went 
South.    •    •    ♦ 

I  want  you  to  correct  my  old  affidavit  I  did  not  know  that  Murdock  died 
tft  all ;  never  intended  to  say  so.    It  is  what  they  said. 

Phillis  Bates,  a  sister  of  the  appellant,  reported  credible,  testified 
before  the  special  examiner : 

Finally  we,  Murdock  and  all,  moved  out  in  the  country,  and  we  stayed  there 
ijpeveral  years  with  Murdock,  and  he  farmed  it.  ♦  *  *  While  living  on  that 
fkrm  Murdock  went  away.  No  cause  for  his  going  away  that  I  know  of.  I 
liever  knew  of  any  trouble.  He  went  off,  but  he  never  came  back,  and  all  I 
know  of  him  since  is  hearsay.    I  heard  sister  say  she  heard  he  was  dead. 

Several  other  witnesses  testified  that  Murdock  went  away  and 
never  returned. 

In  the  case  of  Johnson  v,  Johnson  (114  111.,  611),  the  facts  are 
stated  in  the  opinion  as  follows : 

The  only  evidence  contained  in  the  record  tending  to  establish  that  at  the 
time  of  her  marriage  with  defendant  the  claimant  had  a  husband  living  is 
that  given  by  complainant  on  cross-examination  by  defendant's  counsel.  This 
Evidence  was,  in  substance,  that  complainant  was  married  to  one  Albert  Thurber 
In  Menard  County.  111.,  on  the  26th  day  of  July,  1866 ;  that  the^r  lived  together 
three  months ;  that  said  Thurber  then  deserted  her  and  went  away ;  that  abont 
a  year  after  the  separation,  and  some  time  in  1867,  she  received  a  letter  from 
him;  and  that  from  that  time  to  the  trial  in  August,  1884,  she  had  not  seen 
him  or  heard  from  him;  that  she  had  heard  rumors  at  one  time  that  he  was 
dead,  and  another  that  he  was  alive,  and  another  that  he  was  married  again. 
No  other  witness  testified  in  regard  to  the  matter  under  consideration,  or  to 
any  circumstances  bearing  thereon,  and  no  other  evidence  was  offered. 

The  marriage  of  complainant  with  the  defendant  is  shown  to  have  been 
solemnized  in  the  month  of  February,  1874,    •    ♦    • 

and  the  court,  after  a  careful  review  of  the  English  and  American 
cases,  held : 

No  absolute  rule  can  be  laid  down  to  determine  when  or  in  what  particular 
ease  the  presumption  of  life  shall  prevail  over  the  presumption  of  innocence,  or 
the  reverse,  but  the  question  of  fact  must  be  determined  upon  consideration 
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of  the  attOMttng  fftctii  and  dtrcnmstances.  It  may,  however,  be  safely  said 
that  whene  there  are  no  drcmnstaiii^es  to  aid  the  preBumptlon  of  the  continu- 
ance of  life,  the  presumption  of  Innocence  and -of  the  validity  of  the  second 
marriage  should,  in  general,  prevalL 

It  is  always  material  to  consldeV,  Ih  cases  lik^  the  one  at  bar,  not  only  the 
time  that  intervened  between  the  last  knowledge  of  iSie  former  husband  or  wife 
and  the  second  marriage,  but  alito  betwten  such  last  knowledge  and  the  trial 
of  the  cau^;  for  if  the  full  period  in  whidi  death  Is  pr^stimed  has  elapsed  at 
the  time  of  the  litigation  and  there  Is  no  presumption  as  to  when,  within  the 
seven  years,  the  death  in  fact  occurred,  it  may  as  well  be  held  to  have  taken 
place  before  as  after  the  second  marriage,  and  there  will  in  that  event  be  "  no 
great  need  of  help  from  the  presumption  of  innocence  to  sustain  the  second 
marriage."  (Bishop  on  Marriage  and  Divorce,  sec.  456;  Keily  v.  Drew,  12  Allen, 
107.)  In  the  case  last  cited,  a  woman  had  married  four  years  after  her  former 
husband  was  last  heard  froni.  Sl^Lt^A  years  afterwards  the  validity  of  her 
second  marriage  was  called  in  question.  The  court  held  it  valid,  and  said: 
"No  evidence  was  offered  that  the  first  husband  hhd  been  heard  from  for  20 
years,  or  that  he  had  not  died  or  been  divorced  froih  her  befbre  th^  second 
marriage.  Under  the  circuuistances,  the  presumption  of  the  wife's  innocence 
in  marrying  again  might  well  overcome  any  presumption  that  a  man,  not  heard 
from  for  4  years  before  the  marriage  or  for  16  years  afterwards,  was  alive  and 
her  lawful  husband  when  she  married  the  second  time.**  At  the  trial  of  this 
cause  over  16  years  had  elapsed  since  the  last  knowledge  of  the  former  hus- 
band, and  we  see  no  reason  why  these  principles  do  not  apply. 

The  case  now  under  consideration  presents  a  much  stronger  case  for 
raising  the  presumption  of  death  than  did  the  Johnsaon  case.  There 
is  nothing  in  the  evidence  in  this  case  to  indicate  that  the  relations 
between  <iie  appellant  and  Eobert  Murdock  were  other  than  pleas- 
ant, or  that  he  intended  to  desert  her,  and,  even  if  we  accept  the  rea- 
son for  his  leaving,  given  by  the  witness  Pack,  it  would  furnish  no 
adequate  explanation  of  his  total  failure  to  communicate  with  her 
if  still  alive.  He  had  been  absent  over  two  years  when  she  con- 
tracted her  marriage  with  the  soldier,  and  although  46  years  had 
passed  when  she  filed  her  present  claims,  he  had  never  been  heard 
from,  except  the  rumor  of  his  death  prior  to  the  second  marriage. 

The  chief  of  the  law  division,  on  whose  opinion  the  bureau  action 
was  based,  erred  in  his  quotation  from  the  case  of  Cole  ^?.  Cole  (158 
111.,  585),  and  the  facts  in  that  case  as  there  reported  are  not  par- 
allel with  the  facts  presented  in  this  case.  In  the  Cole  case  the  ques 
tion  was  as  to  the  validity  of  the  first  or  second  marriage  of  one  Cole. 
Both  wives  were  present  and  parties  to  the  suit.  Tlie  first  wife  estab- 
lished a  valid  marriage;  that  she  had  never  been  divorced;  that  Cole 
had  no  grounds  upon  which  to  secure  a  divorce  from  her;  and  that 
she  had  no  knowledge  of  his  having  secured  a  divorce  from  her ;  and 
the  court,  while  recognizing  the  rule  stated  in  Cartwright  i\  Mc- 
Gowan  (supra)-,  held  the  evidence  sufficient  to  shift  the  burden  of 
proof  to  the  second  wife  to  establish  the  dissolution  of  the  first  mar- 
riage.   That  case,  therefore,  lends  no  support  to  the  bureau  holding. 
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llie  premises  considered,  it  is  held  that  the  evidence  in  these 
claims  is  sufficient  to  establish  a. valid  marriage  between  the  appel- 
lant and  the  soldier  und^r  the  laws  of  the  State  of  Illinois,  and, 
therefore,  under  the  act  of  August  7,  1882,  sufficient  to  establish  a 
valid  marriage  for  pensionable  purposes. 

The  papers  in  the  claims  are  herewith  returned  for  adjudication, 
in  accordance  with  this  opinion,  and  for  this  purpose  the  bureau 
actions  are — 

Reversed. 


No.  11. 
Lewis  J.  Crider. 

Decided  Vovember  9, 19H. 

lam  or  Duty — Injttbt  While  in  Pubsuit  or  Pebsonal  Aitaim. 

Soldier  while  leaving  the  post,  Fort  Sill,  with  authority  to  be  absent  until  U 
p.  m.,  and  while  attempting  to  board  a  moving  train  for  Lawton,  Okla^ 
for  his  own  pleasure  and  recreation,  was  thrown  under  a  car  and  injured. 

Held:  That  the  fact  that  soldier  was  within  the  reservation  when  injured  la 
immaterial,  inasmuch  as  he  was  In  pursuit  of  his  own  pleasure  and  recrea- 
tion and  not  in  the  performance  of  that  which  the  law  requires  of  him  am 
a  military  duty  and  that  he  can  not  be  regarded  in  Une  of  duty  for  pension- 
able purposea 

Sweeney,  Assistant  Secretary: 

This  appellant,  formerly  a  private  in  Company  B,  Fifth  United 
States  Field  Artillery,  was  allowed,  November  26,  1912,  pension  in 
his  claim  under  the  general  law,  at  $40  per  month  from  filing, 
August  20,  1912,  on  account  of  injury  and  resulting  loss  of  thumb 
and  all  the  fingers  of  the  left  hand,  resulting  in  total  disability  of 
the  hand.  His  name  was  dropped  from  the  roll,  after  special  exam- 
ination, March  23,  1914,  on  the  ground  that  his  injury  of  left  hand 
for  which  pension  was  allowed  was  not  incurred  in  line  of  duty, 
but  while  he  was  in  the  act  of  boarding  a  railroad  train  to  go  to 
Lawton,  Okla.,  for  his  own  pleasure,  as  shown  by  his  own  statement 
and  the  other  evidence  in  the  case.  From  this  action  dropping  his 
name  from  the  roll  an  appeal  was  entered  September  2,  1914,  which 
has  been  made  special  under  rule  18  of  the  rules  of  practice  in 
appealed  claims. 

His  service  covered  the  period  from  December  30, 1910,  to  June  28, 
1912.  He  was  discharged  on  a  surgeon's  certificate  of  disability  by 
reason  of  injury  to  left  hand  resulting  in  loss  of  all  phalanges  and 
all  but  first  metacarpal  bone,  caused  by  "  falling  under  moving  train 
while  leaving  post ;  in  line  of  duty." 

The  medical  records  show  him  treated  as  follows : 

February  6  to  May  6,  1912,  destruction  of  first  phalanx  of  thumb,  second 
and  third  metacarpal  bones,  first  phalanx  third  finger  and  second  phalanx 
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little  finger,  and  laceration  of  all  other  soft  parts  anterior  to  wrist  of  left  hand, 
due  to  crushing  of  hand  under  car  wheel,  received  while  attempting  to  board 
moving  train  at  Fort  Sill  depot  while  en  route  to  Lawton,  Okla.,  February  6, 
1912;  complication,  operation,  February  5, 1912,  removal  of  thumb  at  metacarpo- 
phalangeal articulation  and  of  rest  of  hand  at  carpo-metacarpal  articulation, 
chloroform  anesthesia;  June  12  and  June  13  to  28,  1912,  loss  of  left  hand 
anterior  to  metacarpo-phalangeal  articulation  of  thumb  and  rest  of  hand  at 
carpo-metaearpal  articulation,  result  of  operation  February  5,  1912,  for  crush- 
ing of  hand  under  moving  train;  discharged  on  surgeon's  certificate  of  dlB- 
abllity  June  28,  1912,  on  account  of  loss  of  fingers  and  thumb  of  left  hand; 
degree  of  disability  8-4,  all  the  foregoing  in  line  of  duty. 

In  compliance  with  a  request  of  the  bureau  for  further  informa- 
tion, the  War  Department,  October  1,  1912,  made  the  following 
report : 

In  the  case  of  Lewis  J.  Grider,  Battery  B,  Fifth  United  States  Field  Artillery, 
the  records  show  that  he  was  not  on  pass  at  the  time  of  the  injury,  February  5, 
1912;  he  had  been  at  work  in  the  post  commissary  during  the  day  and,  after 
leaving  his  duties  there,  was  on  his  way  to  town  (Lawton,  Okla.).  with  the 
intention  of  returning  before  taps,  a  custom  prevalent  at  the  post.  He  was  on 
the  reservation  at  the  time  of  the  accident. 

The  War  Department  further  reported,  December  17,  1918,  that 
the  records  show  that  at  the  time  the  appellant  was  injured  he  was 
leaving  the  post  with  authority,  and  that  his  injury  was  not  due 
to  his  miscounduct  or  carelessness. 

The  appellant  alleged  in  his  declaration  that  at  Fort  Sill,  Okla., 
February  5,  W12,  while  going  on  board  a  train,  the  train  got  in 
motion,  throwing  him  under  the  cars  and  crushing  his  left  hand. 

The  appellant  testified  on  special  examination,  November  28, 1913, 
that  soon  after  his  battery  was  transferred  to  Fort  Sill,  about  July, 
1911,  he  was  detailed  to  duty  in  the  commissary  department  and  was 
performing  such  duty  when  injured,  February  5,  1912;  that  he  was 
employed  from  8  a.  m.  to  5  p.  m.;  that  by  permission  of  the  post 
commander  he  was  at  liberty  to  go  where  he  pleased  from  5  p.  m.  to 
11  p.  m. ;  that  he  was  required  to  be  present  at  roll  call  in  the  morn- 
ing and  to  be  in  quarters  at  11  p.  m. ;  that  he  went  to  Lawton,  Okla., 
about  3  miles  from  the  post,  once  a  week;  that  the  railroad  station 
was  on  the  reservation  and  about  one-half  mile  from  the  post ;  that  on 
February  6,  1912,  shortly  before  the  train  arrived,  about  6  p.  m.,  he 
left  the  post  to  go  to  the  station  with  the  intention  of  taking  the 
train  for  Lawton ;  that  while  he  was  boarding  the  train  it  started, 
throwing  him  between  the  station  platform  and  the  railroad  track 
with  the  result  that  his  left  hand  was  run  over  and  crushed. 

He  further  testified  that  he  had  no  particular  object  in  going  to 
Lawton;  that,  "I  used  to  go  to  the  theater  or  just  loaf  about  the 
town '' ;  that  he  usually  rode  back  in  a  bus  which  ran  from  Lawton 
to  the  po§t;  that  if  he  intended  to  remain  in  Lawton  over  night  a 
pass  was  required  from  the  company  commander. 
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It  is  contended  in  behalf  of  the  appellant  that  his  injury  was  in- 
curred in  line  of  duty,  and  in  support  of  this  contention  the  argu- 
m^it  of  his  attorneys  on  api>eal  is  as  follows: 

It  appears  claimant  wbile  a  private  in  Battery  B,  Ftftii  F^eld  Attillery, 
United  States  Atmy,  and  on  extra  duty  in  tlie  conimidaary  de^rtment  from 
8  a.  m.  nntil  5  p.  m.,  after  being  released  from  said  duty,  was  given  per- 
mlfiston  to  go  to  Lawton,  Okla.,  about  8  lAiles  away  ftom  the  post  He  went 
to  the  railroad  station,  which  Is  located  on  the  Qovemment  reservation  lit 
the  post.  Fort  SlU,  Okla.,  fbr  the  purpose  of  going  to  LaWton,  fbr  wlhch 
he  had  permission  as  above  stated,  and  without  fhult  er  Improper  conduct  on 
his  part,  while  boarding  a  passenger  train  for  Lawton.  he  slipped  and  fell  and 
was  injured  to  such  an  extent  that  he  suffered  the  loss  of  his  left  hand,  treat- 
ment being  administered  at  the  post  hospital  at  Fort  ^iU. 

The  War  Department  officials  made  a  careful  Investigation  as  to  the  manner 
In  which  this  Injuiy  and  resulting  loss  of  left  hand  waa  incurred^  and  it  was 
found  that  the  same  was  Incurred  In  line  of  duty,  and  dalmant  was  dlscharsed 
from  the  service  on  surgeon  certificate  of  disability,  Incurred  hi  line  of  doty. 
Claimant  filed  an  application  for  pension,  which  was  granted,  bater  on  he 
filed  a  suit  against  the  railroad  company  for  damages  on  account  of  safd 
injury.  It  appears  he  was  successful  in  securing  judgment  against  the  rail- 
road. It  further  appears  that  through  animosity  certain  papers  or  a  copy 
of  certain  papers  or  statements  made  In  c^mnec^ion  with  this  suit  against  the 
railroad  company  were  forwarded  to  th^  Commissioner  of  PenMbns,  wherenpon 
the  claim  was  specially  examined  with  the  result  that  claimant's  name  was 
dropped  from  the  pension  rolls,  which  it  is  contended  was  ^ror. 

In  view  of  the  fact  that  claimant  was  on  the  Government  reservation  at  the 
time  the  injury  was  incurred,  and  same  was  due  to  no  fault  or  carelessness  on 
his  part,  and,  as  stated  above,  the  matter  was  fully  investigated  by  the  War 
Department,  and  it  was  considered  that  the  disability  was  Incurred  In  line 
of  duty,  a  careful  review  of  this  case  is  respectfully  requested,  and  attention 
is  especially  Invited  to  the  recent  decision  of  the  department  of  March  9,  1914, 
In  the  case  of  Mary  J.  Watters,  in  which  it  was  held  that  soldier's  death 
occurred  while  In  line  of  duty,  as  he  was  on  Fort  McKinley  Reservation  at 
the  time  he  was  injured,  and  the  same  was  due  to  no  fault  or  misconduct  on 
his  part.  It  is  submitted  that  In  view  of  the  facts  in  this  case  and  the 
departmental  decision  above  cited  the  action  of  the  Pension  Bureau  should 
be  reversed  and  claimant's  name  restored  to  the  pension  rolls. 

In  one  sense  the  appellant  was  in  line  of  duty  when  he  incurred 
the  alleged  injury,  his  conduct  as  a  soldier  being  at  that  time  con- 
formable with  military  law  and  discipline,  and  in  such  sense  only 
the  phrase  "in  line  of  duty  "  was  employed  in  the  above-mentioned 
official  reports  of  the  War  Department.  But  "in  line  of  duty" 
within  the  meaning  of  the  pension  laws  is  inseparable  from  the  per- 
fcMinanee  of  public  duty.  (See  Op.  of  Caleb  Gushing,  Atty.  Gen., 
7  Op.,  149;  2  P.  D.,  406;  Op.  of  Judge  Ad.  Gen.  Apr.  19,  1902,  in 
Minor  of  Anthony  J.  Brechbiel,  quoted  in  full,  14  P.  D.,  116.) 

A  soldier  while  in  pursuit  of  his  own  pleasure  and  recreation  or 
engaged  in  his  private  business  and  not  in  the  performance  of  that 
which  the  law  requires  of  him  as  a  military  duty  can  not  be  con- 
sidered in  line  of  duty  for  pensionable  purposes,  whether  he  was 
acting  with  permission  or  not,  and  the  department  has  invariably 
held  that  a  wound,  injury,  or  other  disability  a  soldier  receives  not 
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in  the  discharge  of  a  public  duty  was  not  incurred  in  line  of  duty 
within  the  meaning  of  the  pension  laws  and  that  by  reason  of  its 
incurrence  he  had  no  title  to  pension.  (See  Minor  of  Anthony  J. 
Brechbiel,  14  P.  D.,  114,  and  cases  there  cited.) 

The  appellant's  injury  was  incurred  while  boarding  a  train  on  his 
way  from  Fort  Sill  to  Lawton,  Okla.,  not  in  the  performance  of 
public  duty  but  in  carrying  out  his  own  purpose,  to  wit.  to  attend 
a  theater  at  Lawton  or  ^^to  loaf  about  the  town,"  to  use  his  own 
expression.  It  is  urged  that  he  had  permission  to  go  to  Lawton  if 
he  chose,  but  the  fact  that  he  had  necessarily  implied  that  he  was 
relieved  from  public  duty  in  order  that  he  might  avail  himself  of 
such  permission. 

Furthermore,  the  fact  that  when  he  was  injured  he  was  within 
the  reservation  is  immaterial.  In  the  case  of  Mary  J.  Watters  (19 
P.  D.,  184),  cited  in  behalf  of  the  applicant,  it  was  not  held,  as  his 
attorneys  contend,  that  the  soldier,  Watters,  was  in  line  of  duty 
because  when  he  received  his  fatal  injury  he  was  within  the  mili- 
tary reservation  where  he  was  stationed,  but  because  he  was  at  that 
time  in  discharge  of  a  public  duty,  to  wit,  returning  to  the  reser- 
vation from  absence  by  pass  or  permission. 

After  thorough  review  of  the  evidence  and  careful  consideration 
of  all  material  facts  no  conclusion  seems  to  be  possible  except  one, 
to  wit,  that  the  appellant's  injury  for  which  pension  was  allowed 
was  nt)t  incurred  in  the  performance  of  public  duty  and  therefore 
not  in  line  of  duty  within  the  meaning  of  the  pension  laws,  and  for 
this  reason  was  not  pensionable. 

Action  dropping  his  name  from  the  roll  is  accordingly— 

Affirmed. 

No.  12. 
Adaline  Wealand   (mother). 

f 

Decided  November  9,  1914. 

LiNX  OF  Duty — Death  while  Dei  vino  in  Pbivate  Autqmobile. 

Soldier  while  stationed  at  Fort  Myer,  Ya.,  and  employed  by  a  lieutenant  at 
the  fort  to  care  for  his  horses  and  motor  car,  was  granted  permission  by 
his  commanding  officer  to  go  to  town  and  bring  to  the  fort  the  lieutenant's 
car,  and  while  bringing  said  car  back  was  accidentally  injured,  causing 
his  death. 

ffeld:  That  soldier  was  not  engaged  in  the  performance  of  military  duty 
at  the  time,  his  employment  by  said  officer  l>eing  strictly  private  and 
personal,  having  no  necessary  connection  with  his  service  and  duty  as  a 
soldier,  and  his  death  did  not  occur  in  line  of  duty. 

Sweeney,  Assistant  Secretary; 

The  claimant,  Adaline  Wealand,  filed,  on  October  21,  1918,  a 
claim  for  pension  as  dependent  mother  of  Harvey  R.  Wealand,  de- 
ceased, formerly  a  private  in  Troop  D,  Fifteenth  United  States 
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Cavalry.  Said  claim  was  rejected  March  26,  1914,  on  the  ground 
that  the  soldier's  death  was  not  due  to  military  sei*vice  in  the  line 
of  duty.    From  that  action  an  appeal  was  taken  April  10, 1914. 

It  appears  from  the  reports  from  the  War  Department  that  the 
soldier,  while  stationed  at  Fort  Myer,  Va.,  was  requested  by  a  Lieut. 
Surles,  for  whom  he  was  doing  some  special  work  (caring  for  his 
horses  and  motor  car),  to  go  to  town  and  bring  out  his  motor  car, 
which  had  been  left  by  the  lieutenant  at  a  garage  the  night  before. 
"As  Pvt,  Wealand  was  on  no  military  duty  to  interfere  with  grant- 
ing permission  to  do  so,  permission  was  granted."  On  the  journey 
with  the  car  to  Fort  Myer  the  steering  apparatus  became  unman- 
ageable, in  consequence  of  which  the  car  collided  with  the  stone 
abutment  of  a  bridge,  throwing  the  soldier  against  the  steering 
wheel  with  such  violence  as  to  cause  internal  injuries,  of  which  he 
died. 

It  was  held  by  his  officers,  who  investigated  the  circumstances, 
that  he  was  injured  in  the  line  of  duty,  but,  as  has  been  frequently 
pointed  out,  "line  of  duty"  for  military  purposes,  and  from  the 
viewpoint  of  Army  officials,  is  not  always  identical  with  "line  of 
duty  "  for  pensionable  purposes,  as  construed  by  the  law  officers  of 
the  Government  and  by  this  department. 

Generally  speaking,  the  military  view  appears  to  be  that  a  sol- 
dier is  in  line  of  duty  when  he  is  conducting  himself  properly  and 
not  doing  anything  contrary  to  military  orders  or  regulation.  A 
very  clear  statement  of  the  other  view — ^the  view  which  has  been 
adopted  and  consistently  adhered  to  by  this  department  for  many 
years — ^is  to  be  found  in  an  opinion  rendered  April  19,  1902,  by  the 
Judge  Advocate  General  of  the  Army  in  the  case  of  one  Anthony  J. 
Brechbiel,  and  cited  in  14  P.  D.,  p.  116,  as  follows: 

In  one  sense  every  injury  received  by  a  soldier,  except  one  received  while 
he  is  doing  what  no  soldier  may  lawfully  do,  is  incurred  in  line  of  duty,  but 
the  true  test  in  cases  of  this  character  is  whether  the  injury  complained  of  was 
due  to  the  performance  of  military  duty. 

There  is  a  duty  which  flows  from  our  membership  In  society,  and  there  is 
another  duty  which  arises  from  the  vocation  we  follow.  If  a  soldier  loses  his 
life  in  the  performance  of  the  obligations  arising  from  his  profession  he  Is 
said  to  have  died  in  line  of  duty,  i.  e.,  in  line  of  his  military  duty,  but  not  so 
if  he  dies  in  the  performance  of  acts  arising  from  his  duty  as  a  member  of 
society.  Two  cases  involving  the  same  set  of  circumstances  may  call  for  dif- 
ferent decisions,  depending  upon  the  vocations  of  the  Individuals.  For  illus- 
tration: A  member  of  the  Life-Saving  Service  dying  under  the  circumstances 
of  the  case  in  question  would,  doubtless,  be  said  to  have  died  in  line  of  duty, 
but  a  member  of  the  Life-Saving  Service  losing  his  life  in  an  effort  to  rescue 
a  man  in  battle  could  not  be  said  to  have  died  in  the  line  of  his  duty  as  a 
member  of  the  Life-Saving  Service,  while  a  soldier  losing  his  life  under  the 
latter  circumstances  would  meet  death  in  the  line  of  his  duty  as  a  soldier. 

The  foregoing  opinion  is  strictly  in  line  with  the  well-known 
opinion  of  Attorney-General  Gushing  (Op.  of  Atty.  Gen.,  vol.  7,  p. 
149),  in  which  is  was  stated: 
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Bvery  person  who  enters  the  military  serylce  of  the  country--offlcer.  soldier, 
sailor,  or  marine — takes  upon  himself  certain  moral  or  legal  engagements  of 
dot7,  which  constitute  his  ofladal  or  professional  obligations.  While  In  the 
performance  of  those  things  which  the  law  requires  of  him  as  military  duty 
be  is  in  the  line  of  his  duty.  But,  at  the  same  time,  though  a  soldier  or  sailor. 
he  l8  not  the  less  a  man  and  a  citizen,  with  private  rights  to  exercise  and 
duties  to  perform;  and  while  attending  to  these  things  he  is  not  in  the  line 
of  his  public  duty.  In  addition  to  this,  a  soldier  or  sailor,  like  any  other 
man,  has  the  physical  faculty  of  doing  many  things  which  are  in  violation 
of  duties  either  general  or  special,  and  in  doing  these  things  he  is  not  acting 
In  the  line  of  his  duty.  Around  all  those  acts  of  the  soldier  or  sailor  which 
are  official  in  their  nature  the  pension  law  draws  a  legislative  line,  and  then 
they  say  to  the  soldier  or  sailor:  If  while  performing  these  acts  which  are 
within  that  line  you  thereby  incur  disability  or  death,  you  or  your  widow  or 
children,  as  the  case  may  be,  shall  receive  a  pension  or  other  allowance,  but  not 
if  the  disability  or  death  arises  from  acts  performed  outside  of  that  line ;  that 
is,  absolutely  disconnected  from  and  wholly  Independent  of  the  performance 
of  duty.  Was  the  cause  of  disability  or  of  death  a  cause  within  the  line  of 
duty  or  outside  of  it?  Was  that  cause  appertaining  to,  dependent  upon,  or 
otherwise  necessarily  and  essentially  connected  with  duty  within  the  line,  or 
was  it  unappurtenant,  independent,  and  not  of  necessary  and  essential  con- 
nection? That,  in  my  judgment,  is  the  true  test  criterion  of  the  class  of 
pension  cases  under  consideration. 

In  the  case  now  under  consideration  the  soldier  was  clearly  not 
engaged  in  the  performance  of  military  duty  at  the  time  he  was 
injured.  The  automobile  which  he  was  driving  was  not  owned  by 
the  Government,  but  was  the  personal  property  of  Lieut.  Surles. 
The  soldier  was  not  ordered  to  bring  it  to  the  fort,  but  requested, 
and  before  complying  with  the  request  he  had  to  obtain  permission, 
which,  as  the  statement  of  his  captain  shows,  was  granted  him 
because  it  would  not  interfere  with  the  performance  of  his  military 
duty.  His  employment  by  Lieut.  Surles  was  a  strictly  private  and 
personal  arrangement  having  no  necessary  connection  with  hia 
service  and  duty  as  a  soldier.  The  action  of  the  bureau  was  in  ac- 
cordance with  the  well-settled  construction  of  the  law  and  is — 

A'ffhmMd, 

No.  13. 

John  A.  Mosby. 

Bedded  November  It,  19H, 

Pathological  Sequence — Vabicose  Veins  of  Leg  and  of  Abdomen. 

Soldier  was  pensioned  on  account  of  varicose  veins  of  left  leg,  result  of  typhoid 
'  fever,  from  August  24,  1911,  and  his  claim  for  varicose  veins  of  lower 
abdomen  was  rejected  January  31,  1914,  on  the  ground  of  no  record  at  the 
War  Department  of  said  disability  and  no  medical  or  other  satisfactory 
evldoice  showing  origin  and  existence  of  the  same  in  the  service.  In 
March,  1913,  It  was  shown  that  the  enlargement  of  the  Internal  saphenous 
veins  of  left  leg  had  extended  to  the  saphenous  opening  at  upper  and  inner 
part  of  the  thigh,  and  that  the  superficial  veins  of  the  left  lower  abdominal 
region  were  also  enlarged. 
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Held:  That  when  the  yarlcose  condition  of  the  internal  aapb^nona  vein  has  ex- 
tended to  this  opening  the  superficial  veins  of  the  lower  abdominal  region 
on  the  same  side  of  the  body  would  b^ome  involved^  an^  this  clAim  should 
have  been  approved  for  varicose  veins  of  left  leg  and  left  lowor  aMominal 
region,  sequelae  of  typhoid  fever. 

Sweeney,  Assistant  Secretary: 

This  appellant,  John  A.  Mosby,  formerly  musician  of  Company  K, 
Fifth  Missouri  Infantry,  war  with  Spain,  is  now  pensioned  on  ac- 
count of  varicose  veins  of  left  leg.  This  pension  was  allowed  at  the 
rate  of  4/18  from  the  date  of  filing  the  claim,  August  24,  1911,  but 
under  the  provision  of  the  act  of  March  2,  1895,  he  receives  $6  per 
month.  The  appeal,  entered  April  3, 1914,  relates  to  the  action  dated 
January  81, 1914,  rejecting  that  part  of  said  claim  relating  to  varicose 
veins  of  the  lower  abdomen  "  on  the  ground  that  there  is  no  record 
at  the  War  Department  of  said  disability  and  no  medical  or  other 
satisfactory  evidence  showing  origin  or  existence  in  the  service  of  the 
same." 

The  appellant's  service  covered  the  period  from  May  4  to  Novem- 
ber 9,  1898.  He  was  discharged  by  reason  of  the  muster  out  of  his 
company  on  that  date,  being  at  the  time  reported  absent,  sick.  The 
medical  records  show  that  he  was  under  treatment  for  typhoid  fever 
or  absent  on  sick  furlough  from  August  19  to  the  date  of  his  dis- 
charge. His  furlough  was  extended  upon  the  certificate  of  Dr.  Joel 
Miley,  dated  October  19,  1898,  setting  forth  that  he  first  visited  him 
August  31 ;  that  on  September  20  he  was  called  and  found  him  suffer- 
ing from  pain  in  the  left  lumbar  region  followed  by  intense  swelling 
of  the  left  leg,  ankle,  and  foot;  that  there  still  remained  much  mus- 
cular soreness. 

Upon  this  and  other  evidence  indicating  that  a  disease  of  the  left 
leg  originated  in  service  as  a  sequence  of  tj'^phoid  fever  the.  claim  was 
approved  for  varicose  veins  of  the  left  leg,  but  that  part  thereof  re- 
lating to  varicose  veins  of  the  lower  abdomen  was  rejected,  as  already 
shown. 

It  may  be  true  that  varicose  veins  of  the  lower  abdomen  did  not 
develop  in  service ;  the  statement  in  the  adverse  action  relating  to  this 
condition  is  certainly  correct.  In  fact,  on  November  30, 1900,  at  the 
time  of  an  examination  under  the  appellant's  original  claim  for  pen- 
sion, when  varicose  veins  had  not  been  alleged,  it  was  sho'vn  that  the 
left  leg  was  cyanosed  and  that  some  of  the  superficial  veins  were 
varicosed  below  the  knee.  Substantially  the  same  condition  is  de- 
scribed in  the  report  of  the  next  examination,  November  6,  1901. 
Neither  report  contains  any  reference  to  varicose  veins  of  the  ab- 
domen and  each  concludes  with  a  statement  to  the  effect  that  all 
abnormal  conditions  were  described. 
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The  earliest  description  of  varicose  veins  in  the  lower  abdominal 
region  is  contained  in  an  affidavit  of  Dr.  P,  S.  MacGown,  who  first 
examined  the  appellant  in  February,  1902. 

The  official  examination  under  the  claim  in  contention  was  made 
March  5,  1913.  The  report  thereof  shows  that  the  external  and 
internal  saphenous  veins  of  the  left  leg  were  enlarged  (the  markings 
on  the  diagram  indicating  that  the  affection  then  extended  to  the 
saphenous  opening,  at  the  upper  and  inner  part  of  the  thigh,  which 
transmits  the  internal  saphenous  vein  and  other  smaller  vessels), 
and  that  the  superficial  veins  of  the  left  lower  abdominal  region  also 
were  enlarged. 

Medical  authorities  show  that  varicose  veins  are  very  common; 
that  some  facts  point  to  hereditary  predisposition;  that  the  usual 
exciting  causes  are  obstruction  to  venous  return  and  weakness  of 
cardiac  action ;  that  varicosity  is  frequently  a  progressive  condition, 
and  that  if  one  set  of  veins  has  become  involved  the  tributary  veins 
are  usually  also  dilated  from  the  increased  work  thrown  upon  them. 
Pepper  (Theory  and  Practice  of  Medicine)  states: 

Varicosity  begins  Just  above  the  valves,  and  at  this  point  the  whole  vein 
becomes  uniformly  dilated,  so  that  the  valves  are  rendered  incompetent.  When 
the  latter  condition  has  become  established  general  dilatation  of  the  veins 
proceeds  more  rapidly,  for  instead  of  several  columns  of  blood,  each  supported 
by  a  valve,  there  is  now  but  one  pressing  backward  upon  the  distal  i)ortion8  of 
the  vein. 

Standard  works  on  anatomy  show  that  the  superficial  veins  of  the 
left  lower  abdominal  region  become  united  in  the  superficial  circum- 
flex iliac  and  superficial  epigastric  veins  which  enter  the  internal 
saphenous  vein  at  or  below  the  saphenous  opening.  Obviously, 
therefore,  when  the  varicose  condition  of  the  internal  saphenous  vein 
has  extended  to  this  opening  the  superficial  veins  of  the  lower  abdomi- 
nal region  on  the  same  side  of  the  body  would  become  involved,  and 
such,  no  doubt,  is  the  explanation  of  the  conditions  described  in  this 
case. 

The  appellant's  allegation  as  to  varicose  veins  was  as  follows: 
"  Fever  settling  in  left  leg  at  Camden,  Mo.,  October,  1898,  resulted 
in  dilation  of  heart  and  large  varicose  veins  at  pit  of  abdomen  and  on 
left  leg."  In  view  of  this  allegation  and  the  evidence  on  file  his  claim 
should  have  been  approved  for  varicose  veins  of  left  leg  and  left 
lower  abdominal  region,  sequelae  of  typhoid  fever. 

Under  date  of  March  16,  1913,  the  appellant  waived  that  part  of 
the  claim  based  on  disease  of  heart. 

The  appeal  contains  a  reference  to  varicose  veins  of  the  right  leg, 
but  it  appears  that  no  claim  for  that  condition  was  filed  prior  to 
February  13,  1914,  and  that  such  claim,  together  with  a  claim  for 
increase  of  pension,  has  not  been  adjudicated. 
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In  order  that  the  claim  for  varicose  veins  of  the  left  leg  and  left 
lower  abdominal  region  may  be  readjudicated  in  accordance  with  the 
views  stated  herein  the  action  appealed  from  is — 

Reversed. 


No.  14. 
Emma  C.  Thiel  (widow). 

Decided  'November  1^,  1914, 

Restoration — Relinquishment  of  Pension  by  Pensioner — Section  4719,  R.  S^ 

AND  Act  of  March  2,  1895. 

As  pensioner  voluntarily  relinquished  his  pension  in  writing  and  his  name 
was  thereupon  dropped  from  the  roil,  and  he  never  during  his  lifetime 
applied  for  restorntion  of  such  pension,  he  was  not,  at  his  de:Uh,  a  pen- 
sioner nor  an  applicant  for  a  pension,  and  the  widow  has  no  right  to  file 
an  application  for  restoration  of  her  husband's  i)ension  for  the  purpose  of 
being  paid  an  accrued  pension.  The  case  of  the  widow  of  John  G.  Brown 
(14  P.  D.,  106)  and  this  are  not  parallel,  as  Brown's  name  was  dropped 
under  the  provisions  of  section  4719  of  the  Revised  Statutes,  which  gives 
the  widow  of  the  former  pensioner  a  right  to  apply  for  restoration,  while 
in  this  case  pensioner  voluntarily  relinquished  his  pension. 

Sweeney,  Assistant  Secretary: 

The  appellant's  late  husband,  Charles  August  Thiel,  was  in  Octo- 
ber, 1881,  granted  an  invalid  pension  under  the  general  law,  and 
continued  to  draw  the  same  until  February  4,  1898.  Under  date  of 
April  5,  1898,  he  addressed  to  the  Commissioner  of  Pensions  a  com- 
munication as  follows: 

Dear  Sib  :  Endowed  by  kind  Providence  with  health  and  a  sufficiency  of  this 
world's  goods  to  provide  for  self  and  family,  I  beg  to  relinquish  from  date  my 
pension  held  under  certificate  No.  196,715. 

If  in  the  future  adversity  should  overtake  me  or  those  dependent,  I  reserve 
the  privilege  of  relu.stntement. 

Inquiry  by  the  Pension  Bureau  through  a  special  examiner  having 
5hown  that  he  was  in  the  full  possession  of  his  mental  faculties  and 
directing  and  superintending  a  large  and  lucrative  business,  his  name 
was  dropped  from  the  pension  roll  in  accordance  with  his  request, 
May  6,  1898.  He  died  November  10,  1904,  without  having  applied 
for  restoration  or  renewal  of  the  pension  or  made  a  further  claim 
of  any  description.  On  February  17, 1913,  his  widow  made  an  appli- 
cation to  have  his  name  restored  to  the  roll,  in  order  that  she  might 
receive  the  pension  from  the  date  of  last  payment  to  the  date  of  his 
death.  Said  application  was  rejected  March  16,  1914,  on  the  ground 
that  she  had  no  right  under  the  pension  law  or  practice  to  have  his 
name  restored  to  the  roll  and  to  receive  the  pension  which  would 
thereby  accrue.    From  that  action  an  appeal  was  taken  April  8,  1914. 
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The  appeal  is  based  on  a  decision  of  the  department  in  the  case 
of  one  Eliza  G.  Brown,  widow  of  John  G.  Brown  (14  P.  D.,  106). 
The  facts  in  that  case  were  as  follows : 

Brown  was  granted  a  pension  in  1866,  which  was  paid  to  him  up 
to  September  4,  1885,  after  which  he  failed  to  draw  the  same,  and 
at  the  expiration  of  three  years  his  name  was  dropped  from  the 
pension  roll  pursuant  to  the  provisions  of  section  4719  of  the  Re- 
vised Statutes,  which  read  as  follows : 

The  failure  of  any  pensioner  to  claim  bis  pension  for  three  years  after  the 
same  shall  have  become  due  shall  be  deemed  presumptive  evidence  that  such 
I)ension  has  legally  terminated  by  reason  of  the  pensioner's  death,  remarriage, 
recovery  from  the  disability,  or  otherwise,  and  the  pensioner's  name  shall  be 
stricken  from  the  list  of  pensioners,  subject  to  the  right  of  restoration  to  the 
same  on  a  new  application  by  the  pensioner,  or,  if  the  pensioner  is  dead,  by  the 
widow  or  minor  children  entitled  to  receive  the  accrued  pension,  accompanied 
by  evidence  satisfactorily  accounting  for  the  failure  to  claim  such  pension,  and 
by  medical  evidence  in  cases  of  invalids  who  were  not  exempt  from  biennial 
examinations  as  to  the  continuance  of  the  disability. 

His  widow  filed  a  claim  for  restoration  November  14,  1901,  which 
was  rejected  on  the  ground  (substantially)  that  the  provision  of 
section  4719,  Revised  Statutes,  which  authorized  a  widow  to  apply 
for  restoration  and  receive  the  accrued  pension  was  repealed  by  the 
act  of  March  2,  1895.  On  appeal  that  action  was  reversed  by  the 
department  February  16,  1903,  it  being  held  that  there  was  no  con- 
flict between  the  provisions  of  section  4719,  Revised  Statutes,  and 
the  act  of  March  2,  1895,  and  that  the  widow  of  a  pensioner  whose 
name  had  been  dropped  under  said  section  had  the  same  right  to 
apply  for  restoration'  and  receive  the  arrears  of  pension  that  he 
would  have  if  living. 

The  claim  was  again  rejected  in  April,  1903,  on  the  ground  that 
"the  pensioner  having  voluntarily  surrendered  and  declined  to  re- 
ceive his  pension,  and  having  persisted  in  such  declination  until  his 
death  15  years  afterward,  his  name  can  not  now  be  restored  to  the 
rolls  and  the  back  pension  paid  to  his  widow."  Evidence  obtained 
by  special  examination  indicated  that  the  reason  the  soldier  failed 
to  draw  his  pension  was  that  he  had  been  nagged  and  twitted  by  his 
office  associates  on  account  of  receiving  both  an  invalid  pension  and 
a  salary  from  the  Government  at  the  same  time.  The  department,  on 
August  13,  1903,  again  reversed  the  bureau's  action,  the  syllabus  of 
the  decision  being  as  follows : 

It  is  a  satisfactory  accounting,  within  the  meaning  of  section  4719  of  the 
Revised  Statutes,  of  a  pensioner's  failure,  for  three  years,  to  claim  his  pension, 
when  it  satisfactorily  appears  from  the  evidence  that  such  pension  had  not 
legally  terminated  in  some  of  the  ways  or  for  some  of  the  causes  specified,  or 
by  necessary  Implication  Included  In  the  pension  laws  as  terminating  pension. 
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It  will  be  seen  from  the  foregoing  that  Brown  was  dropped  from 
the  list  of  pensioners  under  the  provisions  of  section  4719,  Revised 
Statutes,  which  expressly  give  the  widow  of  the  former  pensioner  a 
right  to  apply  for  restoration  under  such  circumstances,  while  in 
the  case  now  under  consideration  the  pensioner  was  dropped  at  his 
own  request.  The  cases  are  not  parallel.  There  is  no  law  authoriz- 
ing a  widow  to  apply  for  restoration  where  her  husband  was  dropped 
for  cause  other  than  failure  to  draw  the  pension  for  a  period  of  three 
years.  Where  a  pensioner  was  dropped  from  the  roll  under  the  act 
of  February  5,  1862,  on  account  of  disloyalty,  it  was  held  that  the 
privilege  of  making  a  claim  for  restoration  was  a  personal  one  and 
did  not  descend  to  his  heirs  or  representatives.  (Executor  of  Ann 
B.  Johnson,  7  L.  B.  P.,  69.)  The  same  is  true  of  applications  for 
restoration  generally. 

All  pensionable  rights  (in  this  country)  are  derived  from  statutory 
law.  They  can  not  come  into  being  or  pass  from  one  person  to 
another  except  as  the  statutes  provide  and  direct.  The  only  gen- 
eral statutes  giving  a  widow  the  right  to  apply  for  and  receive  any 
part  of  the  pension  to  which  her  deceased  husband  may  have  been 
entitled  are  section  4719,  Revised  Statutes,  and  the  act  of  March  2, 
1895.  It  has  been  shown  that  this  is  not  a  case  within  the  provi- 
sions of  section  4719,  Revised  Statutes,  and  it  is  equally  plain  that 
it  does  not  come  within  the  purview  of  the  act  of  March  2,  1895,  as 
the  claimant's  husband  was  not  a  pensioner  nor  an  applicant  for 
pension  at  the  time  of  his  death. 

It  is  true  that  in  the  decision  upon  the  second  appeal  in  the  Brown 
case  (supra)  some  language  was  used  which  might  be  construed  as 
indicating  that  it  was  then  the  view  of  the  department  that  a  pen- 
sioner could  not,  by  abandonment,  waiver,  or  gift  of  his  pension, 
foreclose  the  right  of  the  widow  to  apply  for  restoration  of  the  same, 
but  such  language  (which  can  only  be  considered  as  dicta)  clearly 
had  reference  only  to  cases  arising  imder  section  4719,  Revised 
Statutes.  Aside  from  the  statutes  relating  to  insane  and  convict 
pensioners  and  to  those  who  desert  their  families  or  reside  in  soldiers' 
homes,  a  wife  has  no  definite  or  tangible  interest  in  the  pension 
granted  to  her  husband.  He  may  squander  it,  give  it  away,  or  turn 
it  back  into  the  United  States  Treasury,  and  she  is  helpless  to  prevent 
him  during  his  lifetime  or  to  recover  it  after  his  death.  The  pension 
may  be  withdrawn  by  the  Government  or  the  pensioner  may  die  im- 
mediately after  receiving  the  quarterly  payment,  in  either  of  which 

cases  there  would  be  no  "  accrued  pension  "  to  which  she  could  lay 
claim.    In  the  case  at  bar  the  soldier  had  unquestionably  the  right 

to  relinquish  his  pension.     The  Government  unquestionably  had  a 

right  to  drop  his  name  from  the  pension  roll  in  accordance  with  his 
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request.    The  moment  his  name  was  dropped  he  ceased  to  be  a  pen- 
sioner, and  he  was  never  thereafter  either  a  pensioner  or  an  appli- 
cant for  pension.    The  action  of  the  Pension  Bureau  in  the  premises 
was  proper  and  is — 
A'fft/rtned* 

No.  16. 
William  T.  Miller  (widow  completing). 

Decided  November  H,  19H. 

Declarations — Ajlleqations — Widow's  Right  to  Amend. 

Where  a  soldier  who  had  never  filed  a  claim  for  pension  under  the  general  law 
files  a  claim  for  pension  under  the  disability  clause  of  the  act  of  May  11, 
1912,  without  alleging  a  cause  of  the  disability  incurred  in  the  service  during 
the  late  Civil  War  in  line  of  dtty,  and  dies  before  he  amends  his  declaration 
so  as  to  make  it  valid  in  substance,  his  widow  has  no  lawful  right  to  amend 
such  declaration  by  setting  up  a  disabling  cause  for  the  soldier. 

Sweeney,  Assistant  Secretary: 

The  soldier  herein  enlisted  August  1, 1862,  and  was  honorably  dis- 
charged October  13,  1862,  on  surgeon's  certificate  of  disability  on 
account  of  incipient  phthisis.  He  filed,  September  27,  1913,  his  dec- 
laration under  the  act  of  May  11, 1912,  and  he  died  November  9, 1913, 
before  the  claim  was  adjudicated.  His  widow  completed,  or,  rather, 
attempted  to  complete  the  claim,  and  she  was  notified  February  14, 
1914,  that  the  claim  was  rejected  on  the  ground  that  the  soldier  did 
not  serve  90  days  during  the  late  Civil  War.  An  appeal  was  entered 
March  3,  1914. 

The  bureau  states  as  follows  in  its  report  to  the  department : 

Title  has  not  been  established  and  it  is  not  believed  the  soldier  left  pending  a 
claim  which  the  widow  can  complete.  He  had  never  alleged  that  he  was  dis- 
abled as  a  result  of  service  and  had  never  named  any  disability  as  of  service 
origin.  He  was  not  a  pensioner  under  the  general  law  and  had  never  made  a 
prior  application  for  pension.  The  bureau  is  not  unmindful  of  the  department's 
decision  in  the  case  of  Stephen  G.  Garlock  (No.  29,  Current  Series),  wherein  it 
Is  stated  that  a  declaration  in  the  form  prescribed  by  the  bureau  for  application 
under  the  act  of  May  11,  1912  (which  this  one  is,  although  the  blank  was  not 
furnished  by  the  bureau),  must  be  regarded  as  a  valid  claim  for  any  and  all 
t>eneflt  to  which  the  applicant  might  be  entitled  under  the  provision  of  said  act ; 
but  that  decision  seems  to  have  In  view  cases  where  disability  had  already 
been  alleged  as  of  service  origin  in  prior  claims,  and  it  is  not  believed  it  antici- 
pated a  case  of  an  applicant  dying  without  even  having  alleged  in  any  way  a 
state  of  facts  which,  if  proved,  would  give  title,  or  should  be  construed  as  giving 
the  widow  of  a  soldier  a  right  to  allege  and  establish  disability  or  disabilities 
which  he  himself  had  never  claimed  to  be  due  to  the  service. 

The  action  complained  of  disposed  of  the  only  claim  set  up  in  the  declaration 

and  is  adhered  to. 
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It  appears  from  an  inspection  of  the  declaration  in  question  that 
the  soldier  alleged  a  service  from  August  1, 1862,  to  October  13,  1862. 
The  claimant  stated : 

That  he  makes  this  declaration  for  the  purpose  of  being  placed  on  the  pensiou 
roll  of  the  United  States  under  the  provisions  of  the  act  of  May  11,  1912. 

At  the  close  of  the  declaration,  after  the  soldier's  signature,  are  the 
words,  "  See  claim  on  back."  On  the  reverse  of  the  declaration  the 
act  of  May  11,  1912,  is  set  forth  in  full,  and  certain  portions  of  the 
last  sentence  of  the  first  paragraph  of  the  act  are  underlined.  The 
last  sentence  referred  to  is  as  follows : 

but  any  person  who  served  in  the  military  or  naval  service  of  the  United 
States  during  the  Civil  War  and  received  nn  honorable  discharge,  and  who 
was  wounded  in  battle  or  line  of  duty  and  is  now  unfit  for  manual  labor  by 
reason  thereof  or  from  disease  or  other  causes  Incurred  in  the  line  of  duty, 
resulting  in  his  disability,  is  now  unable  to  perform  manual  labor,  shall  be  paid 
the  maximum  pension  under  this  act,  to  wit,  $30  per  month,  without  regard  to 
length  of  service  or  age. 

The  parts  underlined  in  this  sentence  are : 

that  any  person  who  serves  ♦  ♦  ♦  honorable  discharge  ♦  •  •  who 
from  disease  or  other  causes  incurred  in  line  of  duty,  resulting  in  his  disability, 
is  now  unable  to  perform  manual  labor  ♦  ♦  ♦  without  regard  to  length 
of  service. 

The  parts  underlined  must  unquestionably  be  read  into  this  declara- 
tion, which  when  done  shows  the  soldier  proposed  to  claim  the 
benefit  of  the  $30  rate  on  account  of  disease  or  other  causes  which 
he  had  incurred  in  the  line  of  duty,  and  which  have  now  resulted  in 
a  disability  to  the  degree  that  he  is  unable  to  perform  manual 
labor. 

It  further  appears  that  the  soldier  during  his  lifetime  was  called 
upon  for  a  further  statement  and  also  evidence,  as  shown  by  the 
following  advice  from  the  bureau : 

Your  above-cited  claim  for  pension  requires  your  affidavit  setting  forth  the 
name  and  nature  of  the  disability  incurred  by  you  while  in  the  service  and 
line  of  duty,  by  reason  of  which  you  are  now  unable  to  perform  manual 
labor. 

The  claim  also  requires  medical  or  other  competent  testimony  showing  the 
existence  of  said  disability  in  the  service.    ♦    ♦    ♦ 

This  procedure  was  eminently  correct  and  in  full  conformity  with 
the  holdings  of  the  Garlock  case,  wherein  is  said : 

An  application  properly  executed  but  defective  in  form  may,  upon  notice 
to  the  claimant,  be  amended  by  an  affidavit  which  should  relate  to  and  he 
considered  a  part  of  the  original  declaration. 

The  soldier  died  without  proceeding  any  furthsr,  and  the  depart- 
ment is  called  upon  to  decide  as  to  whether  the  widow  can  amend 
the  declaration;  for  as  the  case  now  stands  it  could  not  be  adjudi- 
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cated  upon  merit ;  it  sets  up  no  specific  ground  for  pension  and  is  al- 
together too  indefinite  and  uncertain  to  be  considered  in  its  present 
condition.  The  best  that  can  be  said  is  that  the  soldier,  by  the 
declaration  in  question,  put  himself  on  record  as  proposing  to  claim 
the  benefits  of  the  act  of  May  11,  1912,  wholly  outside  the  age  and 
service  clause.  He  may  have  meant  later  on  to  specify  a  disability 
by  reason  of  which  he  was  unable  to  do  manual  labor,  and  to  allege 
that  he  contracted  this  disability  in  service  and  line  of  duty.  What 
that  disability  was  can  not  now  be  determined,  and  it  is  quite  possible 
he  had  not  settled  the  matter  in  his  own  mind.  It  is  quite  within 
the  bounds  of  probabilities  he  had  not  when  he  executed  his  declara- 
tion, for  if  he  had  it  would  have  been  a  most  reasonable  and  natural 
thing  for  him  to  have  inserted  it  therein. 

Be  this  as  it  may,  however,  the  soldier  died  without  declaring,  in 
substance,  the  basis  of  his  claim.  While  this  declaration  was  defec- 
tive in  form,  yet  it  was  not  fatally  so,  and  could  be  cured  so  far  as 
form  is  concerned.  It  was,  however,  fatally  defective  in  substance, 
for  it  failed  to  name  the  diability,  an  omission  which  coul  dnot  be 
cured  by  anyone  save  himself,  for  no  one  but  he  could  know,  or  be 
presumed  to  know,  what  that  disability  was. 

It  is  reiterated  that  so  far  as  the  declaration  is  concerned  it 
merely  evinces  the  intent  and  desire  of  the  soldier  to  claim  the  $30 
rating  under  the  act  of  May  11,  1912,  by  reason  of  some  disability 
to  be  named  and  established  later  on.  He  died  before  stating  the 
disability,  the  very  essence  of  his  claim;  and  not  having  so  named  it, 
not  having  stated  the  basis  of  his  claim,  his  claim  died  with  him. 

The  act  of  May  11,  1912,  anticipates  and  demands,  without  doubt, 
the  naming  of  the  specific  cause  incurred  in  the  service  by  reason  of 
which  one  asserts  he  is  unable  to  do  manual  labor,  and  as  to  this  the 
act  in  question  differs  in  no  wise  from  the  general  law.  One  could 
not  merely  allege  in  a  claim  under  the  general  law  that  he  was 
entitled  to  a  rating  of  $30  because  he  was  totally  incapacitated  for 
the  performance  of  manual  labor  on  account  of  his  military  service 
and  line  of  duty.  He  must  name  the  specific  cause  of  the  disability, 
and  connect  it  with  line  of  duty,  and  he  must  do  the  same  under 
the  act  in  question. 

In  the  case  of  Johnson  (15  P.  D.,  529)  the  widow  of  the  soldier 
filed  a  motion  to  amend  her  husband's  declaration  so  as  to  show 
"nervous  affection  as  a  result  of  sunstroke  and  lightning  stroke 
which  he  received  in  the  service  as  set  forth  in  his  declaratioji." 
Now,  the  soldier  did  not  allege  sunstroke,  nor  nervous  affection  as 
a  result,  as  stated  in  the  motion ;  he  merely  alleged  a  lightning  stroke, 
which  had  resulted  in  disease  of  eyes. 
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The  department  in  discussing  the  matter  stated : 

To  allow  the  amendment  proposed  would  be  practically  the  substitution  of 
one  cause  of  disability  for  another  and  in  effect  would  permit  the  widow  to 
prosecute  a  claim  for  invalid  pension  with  which  the  soldier  never  had  any 
connection. 

It  is  by  reason  of  disease  or  other  cause  incurred  in  line  of  duty 
which  has  resulted  in  a  disability  whereby  he  is  now  unable  to  per- 
form manual  labor,  that  one  is  pensionable  under  the  act  of  May  11, 
1912,  and  it  is  clear  that  the  disease  or  other  cause  should  be  named 
in  the  declaration ;  otherwise  the  claim  lacks  one  of  the  vital  essen- 
tials of  its  foundation. 

When  a  soldier  who  has  never  filed  a  claim  under  the  general  law 
fails  to  name  the  disability  which  is  the  basis  of  his  claim  under  the 
act  of  May  11,  1912,  and  dies  before  he  amends  his  declaration  so  as 
to  make  it  valid  in  substance,  then  the  widow  has  no  lawful  right  to 
amend  the  declaration  by  setting  up  the  disability  for  which  she 
thinks  he  would  have  claimed.  Such  a  procedure  would  be  fully 
as  bad  if  not  even  worse  than  that  stated  in  the  Johnson  case,  wherein 
it  was  said  that  ^Ho  allow  the  amendment  proposed  (in  that  case) 
would  ♦  ♦  ♦  in  effect  permit  the  widow  to  prosecute  a  claim  for 
invalid  pension  with  which  the  soldier  never  had  any  connection." 

While  perhaps  it  might  have  been  better  practice  for  the  bureau 
not  to  have  adjudicated  this  claim  under  the  age  and  service  act 
but  to  have  rejected  it  for  cause  stated  above,  yet  no  harm  was  done 
this  appellant  by  the  terms  of  rejection,  and  the  action  complained 
of  is — 

Affirmed. 


No.  16. 
Emma  C.  Derby  (widow). 

Decided  November  SO,  19H. 

Pathological   Sequence — Death   Cause — Broncho -pneumonia  and  OBOAmc 

Disease  of  Heart. 

Soldier  was  pensioned  on  account  of  an  organic  disease  of  the  heart  the  result 
of  rheumatism  ai.d  died  at  the  age  of  65  years  of  broncho-pneumoHia  of  12  days' 
duration. 

Held: 

That  Inasmuch  as  broncho-pneumonia  in  adults  suffering  from  an  organic 
disease  of  the  heart  is  almost  always  fatal,  and  in  view  of  the  fact  that  the 
request  of  the  medical  referee  in  the  case  of  Trask  (9  P.  D.,  113)  for  authority 
to  admit  cases  where  disease  of  heart  seriously  complicated  any  lung  affection 
was  granted  by  the  department,  and  ever  since  has  been  regarded  as  the  proper 
practice,  the  facts  In  this  claim  fully  warrant  its  allowance. 
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Sweeney,  Assistant  Secretary: 

Appellant's  late  husband,  James  E.  Derby,  late  of  Company  G, 
Fifth  United  States  Infantry,  was  a  pensioner  under  the  general  law 
on  account  of  disability  arising  from  "  rheumatism  and  resulting  dis- 
ease of  heart."  He  died  May  29, 1913,  and  the  claim  in  question  was 
filed  November  28,  1913,  and  rejected  by  the  Bureau  of  Pensions 
February  16, 1914,  on  the  ground  that  his  death  was  due  to  broncho- 
pneumonia, which  could  not  be  accepted  as  the  result  of  the  causes 
for  which  he  had  been  pensioned,  and  was  not  otherwise  shown  to 
have  been  due  to  his  military  service. 

The  appeal  from  this  action  was  entered  April  1,  1914. 

A  copy  of  a  certificate  of  death  filed  August  7,  1913,  in  connection 
with  a  claim  imder  the  act  of  April  19,  1908,  shows  the  late  pen- 
sioner's death  was  caused  by  "  bronchial  pneumonia,"  at  the  age  of 
65  years  and  10  months;  duration  of  illness,  12  days;  signed  by 
James  R.  Hamblin,  M.  D.  No  complicating  cause  is  stated  in  the 
said  certificate. 

An  affidavit  of  a  physician,  James  B.  Hamblin,  was  filed  in  sup- 
port of  the  claim  in  question  November  28, 1913,  as  follows : 

*  *  *  He  has  treated  said  James  E.  Derby  and  famUy  since  November 
1,  1908,  and  been  their  family  physician  since  that  date  to  the  death  of  James 
E.  Derby,  May  29,  1913.  He  was  talcen  very  seriously  with  broncho-pneumonia, 
was  sick  13  days,  and  I  had  treated  him  more  or  less  from  November  1,  1908, 
for  organic  disease  of  the  heart,  and  the  last  few  days  I  failed  to  control  the 
action  of  the  heart,  and  he  died  from  the  excited  action  of  the  heart.  If  it 
had  not  been  for  the  bad  condition  of  the  heart,  in  my  opinion  the  broncho- 
pneumonia would  not  have  killed  him. 

The  Commissioner  of  Pensions  in  his  report  on  the  appeal  says, 
in  reference  to  the  disease  of  heart  for  which  pension  had  been 
allowed,  as  follows : 

While  the  soldier  was  pensioned  for  disease  of  heart  as  a  result  of  rheuma- 
tism, the  history  of  the  heart  trouble,  as  shown  by  10  medical  examinations, 
was  not  of  organic  disease,  but  trouble  of  a  purely  functional  nature. 

The  soldier  having  died  from  bronchial  pneumonia,  a  disease  in  which  the 
mortality  is  great,  particularly  at  the  soldier's  age,  the  action  appealed  from 
l8  believed  to  have  been  proper  and  is  adhered  to. 

The  condition  of  the  heart,  for  which  the  soldier  was  pensioned,  as  shown 
by  the  history  of  the  case,  was  not  such  as  to  seriously  complicate  the  final  ill- 
ness, death  from  failure  of  heart  action  being  a  usual  termination  in  pneu- 
monia in  cases  where  the  patient  has  a  normal  heart  at  the  onset  of  the  fatal 
disease. 

The  papers  in  the  invalid  claim  show  the  soldier  was  discharged 
by  expiration  of  service  April  28,  1869,  and  filed  his  claim  for  origi- 
nal invalid  pension  July  23,  1888,  alleging  he  contracted  rheumatism 
in  July,  1867.  No  disease  of  heart  was  described  in  the  first  three 
medical  examinations,  made  by  boards  of  surgeons  October  17,  1888, 
July  31,  1889,  ^nd  August  5,  1891,  respectively.    When  next  exam- 
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ined,  January  16,  1901,  the  heart's  action  was  said  to  be  irregular 
and  force  diminished,  but  there  were  "  no  murmurs,  hypertrophy,  or 
dilatation."  Disease  of  heart  as  a  result  of  rheumatism  was  admitted 
by  the  bureau  upon  evidence  afforded  by  a  certificate  of  medical 
examination  dated  March  1,  1905,  when  the  condition  of  the  heart 
was  described  as  follows : 

Apex  impulse  one  and  three-fourths  inch  below  and  one-fourth  within  nipple, 
plainly  evident  to  inspection  and  palpation.  Cardiac  dullness  from  lower  bor- 
der of  third  rib  in  nipple  line  four  inches;  from  center  of  sternum  on  fifth 
rib,  four  and  a  half  inches.  Rhythm  irregular,  force  diminished,  action  inter- 
mittent and  rapid.  No  murmurs,  no  hypertrophy ;  dilatation  present.  Edema  of 
feet  also  present  in  slight  degree.  No  cyanosis;  dyspnea  marked  upon  mod- 
erate walking  exercise  upstairs.  Pulsations,  sitting,  90;  standing,  96;  exer- 
cise, 120. 

The  late  pensioner  was  last  examined  by  a  board  of  surgeons 
March  6,  1912,  or  a  little  more  than  a  year  before  his  death,  when 
the  description  of  the  heart  was  given  as  follows: 

Apex  is  two  inches  directly  below  left  nipple,  not  evident  to  inspection  or 
palpation;  rhythm  irregular,  action  feeble.  Cardiac  dullness  four  by  four 
inches.    There  Is  dyspnea  on  exercise.    No  edema  or  cyanosis. 

The  particular  disease  of  heart  admitted  by  the  bureau  as  resulting 
from  rheumatism  appears  to  have  been  dilation  or  dilatation,  that  is, 
an  increase  of  the  heart  in  volume  due  to  the  morbid  size  of  its 
cavities.  This  was  manifestly  an  organic  change  and  could  not  be 
properly  regarded  as  "of  a  purely  functional  nature."  The  lungs 
would  under  such  circumstances  be  in  a  state  of  passive  conges- 
tion— ^hence  there  necessarily  existed  a  predisposing  cause  for 
broncho-pneumonia. 

Prof.  James  Tyson,  in  his  work  on  The  Practice  of  Medicine,  says 
in  treating  of  broncho-pneumonia,  that  "In  adults,  especially  the 
old,  it  occurs  during  influenza,  erysipelas,  typhoid  fever,  and  all 
debilitating  affections,  including  Bright's  disease  and  organic  disease 
of  the  hearty 

The  medical  referee  of  the  Bureau  of  Pensions  said  in  the  case  of 
Trask  (9  P.  D.,  113)  that— 

It  is  a  well-established  theory  that  the  existence  of  disease  of  heart  seriously 
complicates  any  lung  affection,  and  if  we  can  be  authorized  to  admit  this  class 
of  cases  it  is  believed  that  justice  will  be  done  to  many  claimants  whose  cases 
would  be  rejected  if  we  adhere  to  the  requirement  of  a  strictly  pathological 
connection  between  the  fatal  disease  and  the  disability  of  service  origin. 

It  appears  that  due  authority  was  given  for  the  admission  of  this 
class  of  cases  and  no  departure  from  the  practice  has  been  brought 
to  the  attention  of  the  department  prior  to  the  filing  of  the  appeal  in 
the  case  under  consideration. 

The  facts  in  this  claim  fully  warrant  its  allowance  and  the  action 
of  the  bureau  is,  therefore,  reversed. 
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No.  17. 

Mae,  Widow  of  Arthur  W.  Lane. 

Decided  December  10,  19H. 

Line  of  Duty — ^Accidental  Injury — ^Absence  Fbom  Post. 

Tbe  soldier,  a  sergeant,  was  married,  and  by  permission  of  his  officers  was 
living  off  the  reservation,  being  allowed  to  leave  the  post  and  go  home 
upon  completion  of  his  day's  duty,  returning  in  time  for  his  first  duty  in 
the  morning,  and  during  his  absence  from  the  post  was  considered  on  pass. 
While  en  route  to  his  home  he  met  with  an  accident,  resulting  In  his  death, 
being  struck  by  an  automobile  while  riding  a  motor  cycle. 

Held:  That  he  was  not  in  the  line  of  duty  when  killed. 

Sweeney,  Assistant  Secretary: 

The  claim  of  this  appellant,  Mae  Lane,  widow  of  Arthur  W.  Lane, 
late  of  Sixty-fifth  Company  United  States  Coast  Artillery,  filed 
September  12,  1913,  for  a  widow's  pension  under  the  "  general  law," 
was  rejected  February  27,  1914,  on  the  groimd  that  the  soldier's 
death  did  not  occur  in  the  line  of  duty.  From  that  action  an  appeal 
was  taken  May  4, 1914. 

The  soldier  was  in  the  service  most  of  the  time  from  March  28, 
1902,  to  August  8,  1913,  when  he  was  killed  by  being  struck  by  an 
automobile  while  riding  a  motor  cycle  in  San  Francisco,  Cal.  The 
circumstances  were  reported  by  his  commanding  officer,  under  date 
of  January  8, 1914,  as  follows : 

Sergt.  Lane  was  married,  and  living  off  the  reservation,  as  there  were  no 
available  quarters  for  him  at  the  post.  Upon  completion  of  the  day's  duty  he 
was  allowed  to  leave  the  post  and  go  home,  returning  on  time  for  his  first  duty 
in  the  morning;  during  this  time  he  was  considered  on  pass.  At  the  time  he 
met  with  the  accident  resulting  in  his  death  he  was  en  route  to  his  home  and 
was  not  expected  to  i)erform  any  military  duty  before  his  return  to  the  post. 

The  above  statement  is  the  only  evidence  in  the  case  bearing  upon 
the  question  at  issue. 

The  statement  that  he  was  living  off  the  reservation  as  there  were 
no  available  quarters  for  him  at  the  post  must  be  understood  as 
meaning  that  there  were  no  quarters  available  for  him  as  a  married 
man.  The  Army  Kegulations  make  no  provision  for  such  quarters 
for  noncommissioned  officers.  The  permission  granted  him  to  live 
at  home  was,  therefore,  a  special  favor  allowed  him  for  his  own 
personal  comfort  and  enjoyment,  and  not  an  arrangement  made 
necessary  by  the  conditions  of  his  service.  His  status  while  off  the 
reservation  is  said  to  have  been  that  of  a  soldier  on  a  pass.  The  rule 
is  well  settled  that  a  soldier  absent  from  his  command  on  a  pass,  for 
purposes  of  his  own  personal  comfort,  business,  or  pleasure,  is  not 
in  the  line  of  duty  for  pensionable  purposes.    (See  Digest  of  Pension 


60  DECISIONS  RELATING  TO  PENSIONS. 

and  Bounty-Land  Decisions,  pp.  318  and  319;  also  cases  of  Robert 
A.  Smith,  12  P.  D.,  142 ;  minor  of  Anthony  J.  Brechbiel,  14  P.  D., 
114;  Lucy  Whitaker,  16  P.  D.,  21 ;  Sicka  Kasse,  19  P.  D.,  282.)  The 
soldier  chose  to  relinquish  the  quarters  to  which  he  was  entitled  at 
the  post  and  occupy  quarters  outside  where  he  could  have  more  com- 
fort and  freedom  and  enjoy  the  society  of  his  wife.  Having  ob- 
tained the  permission  of  his  superiors,  he  had  a  right  to  do  this,  but 
in  so  doing  he  assumed  the  risk  for  any  casualty  that  might  befall 
him  while  off  the  reservation  and  en  route  to  his  home.  He  was 
not,  at  the  time  he  was  killed,  in  a  place  where  he  was  required  to  be 
by  the  service,  nor  riding  a  vehicle  furnished  by  the  Government,  and 
was  not  in  the  line  of  military  duty  within  the  meaning  of  the  pen- 
sion laws.  The  action  of  the  Pension  Bureau  is— 
A'ffirfned* 

No.  18. 
Fox  V,  Fox. 

Decided  Decernber  H,  1914. 

Desertion — ^Acr  of  Mabch  3,  1899. 

The  claimant  having  left  her  husband,  the  pensioner,  and  their  home,  without 
legal  justification  and  having  refused  to  resume  marital  relations,  when 
requested  by  him  so  to  do,  he  is  not  legally  chargeable  with  marital  deser- 
tion, and  the  action  of  the  bureau  allowing  her  one-half  of  soldier's  pension 
under  the  act  of  March  3,  1899,  was  error. 

Sweeney,  Assistant  Secretary: 

On  April  29,  1914,  Dillie  E.  Fox  filed  a  claim  under  the  first 
proviso  of  the  act  of  March  3,  1899,  for  one-half  the  pension  of 
Francis  M.  Fox,  late  of  Company  K,  Twenty-fourth  Indiana  In- 
fantry. The  claim  was  approved  for  admission  September  30,  1914, 
on  the  ground  that: 

Pensioner  deserted  claimant,  his  lawful  wife,  who  is  a  person  of  good  moral 
character  and  in  necessitous  circumstances; 

division  of  pension  to  commence  from  November  30,  1913,  date  to 
which  the  claimant  was  paid  one-half  the  soldier's  pension  under  the 
third  proviso  of  the  act  of  March  3,  1899. 

An  appeal  was  filed  October  28,  1914,  upon  the  ground  that  the 
preponderance  of  the  competent  evidence  in  the  case  shows  that  the 
pensioner  is  not  legally  chargeable  with  marital  desertion,  and  that, 
if  the  bureau  action  can  not  be  reversed  upon  the  evidence  on  file, 
a  special  examination  should  be  ordered  to  develop  more  fully  the 
facts  in  the  case. 

In  her  answer  to  the  appeal,  filed  November  20,  1914,  the  claimant 
contends  that  the  evidence  filed  sustains  the  bureau  action  and  ob- 
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jects  to  a  special  examination  upon  the  ground  that  the  best  evidence 
obtainable  is  already  on  file,  and  that  it  would  be  a  hardship  to  put 
her  to  the  trouble  and  expense  involved  in  such  examination. 

The  claimant  and  the  soldier  were  married  June  2,  1892,  and 
finally  separated  October  2,  1913.  As  to  the  circumstances  of  the 
separation  the  claimant,  on  July  20,  1914,  testified: 

That  when  said  Fox  drew  his  next  quarterly  pension,  about  September  25, 
1912,  when  he  returned  from  the  bank,  having  deposited  his  pension,  ho  threw 
a  bank  book  down  on  the  table,  and  said,  "  Here  is  a  bank  book.  I  want  you 
to  take  this  and  pay  the  rent,  buy  the  coal,  and  keep  this  family/'  On  or  about 
the  2d  day  of  October,  when  he  came,  he  said,  **  1  ordered  some  coal,  and  I 
see  that  you  have  not  paid  for  It,  and  that  you  are  not  paying  the  expenses 
of  the  family,  as  I  told  you,"  and  affiant  replied  she  found  she  did  not  have 
enough  money  to  pay  all  of  their  expenses  and  was  doing  the  best  she  could. 
He  was  then  talking  to  affiant  while  they  were  out  in  the  yard,  and  he  became 
greatly  excited  and  angry  and  told  her  to  return  the  bank  book  to  him,  and 
khe  did  not  start  at  once  after  it,  and  said  Fox  rushed  in  the  house  and  com- 
menced looking  for  it  himself;  and  after  opening  the  drawers  and  trunks  and 
not  finding  it  he  rushed  out  in  the  yard  where  affiant  was  and  said  to  her 
if  she  did  not  get  the  book  he  would  tear  her  to  pieces.  She  was  standing  on 
the  front  porch  at  this  time,  and  he  grabbed  at  her  and  she  ran  out  into  the 
yard.  That  said  Fox  then  went  into  the  house,  and  in  an  angry  and  excited 
manner  began  again  to  look  for  the  bank  book.  That  affiant's  daughter,  Pansie 
Burnett,  was  in  the  house  and,  seeing  how  angry  and  excited  her  father  was, 
came  out  in  the  yard  and  told  affiant  that  she  had  better  come  in  the  house 
and  get  the  bank  book  for  her  father,  or  he  would  kill  or  do  her  great  bodily 
violence ;  that  affiant  then  went  into  the  house  and  got  said  book  for  said  Fox, 
and  he  locked  the  door  and  ordered  her  to  Indorse  the  book  over  to  him  before 
she  left  the  room;  and  said  affiant,  fearing  he  would  do  her  violence  unless 
she  did  as  he  said,  signed  her  name  on  the  book  as  he  directed.  That  her  daugh- 
ter, Pansie  Burnett,  was  in  the  room  at  this  time,  and  when  said  Fox  un- 
locked the  door  they  both  went  into  another  part  of  the  house,  and,  fearing  Fox 
would  make  another  assault  on  her,  as  he  was  so  excited  and  angry,  that  for 
her  own  protection  she  went  out  the  back  way  to  the  house  of  her  neighbor, 
Mrs.  McEntlre.  This  was  about  4  p.  m.,  and  about  8  p.  m.  she  went  from  there 
lo  Mrs.  Hattie  Kain's,  where  she  stayed  all  night,  and  the  next  morning  she 
went  back  to  Mrs.  McEntire's,  and,  having  no  other  place  for  shelter,  remained 
there  for  about  two  weeks.  That  said  affiant,  knowing  how  passionate  and  vio- 
lent her  said  husband  was  and  how  bitter  and  malignant  was  his  hate,  that  she 
feared  to  return  to  her  former  home,  and  remained  under  the  protection  of  her 
neighbors  to  escape  his  violence. 

Pansie  Burnett,  who  was  the  only  witness  to  this  occurrence,  de- 
scribes it  in  language  almost  identical  with  that  used  by  the  claimant. 
Her  affidavit,  how-ever,  like  the  claimant's,  contains  much  that  is  mere 
argument  and  innuendo  rather  than  a  statement  of  facts,  and  indi- 
cates a  strong  prejudice  against  tlie  pensioner. 

The  claimant  further  testified : 

That  on  or  about  October  5,  1913,  affiant,  by  request  of  her  son,  Walter 
Todd,  met  said  Fox  at  the  house  of  Charles  Burnett;  that  atflant  went  to  the 
door  to  meet  him,  but  did  not  unlatch  the  screen,  and  he  started  to  pull  it 
open,  and  he  said;  "Oh!  I  see  you  have  the  screen  hooked  against  me,"  and 
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she  answered :  "  Yes ;  I  can  talk  to  you  here."  "  Well,"  he  said,  "  I  have  a  paper 
here  I  want  you  to  sign,  and  when  you  sign  It  you  can  have  your  clothes  and 
all  your  other  things,"  and  she  said :  **  I  am  not  going  to  sign  any  paper  to  get 
my  clothes  and  other  things  I  have  bought  and  paid  for  myself,  and  I  am  not 
going  to  sign  any  agreement  to  get  them."  He  answered :  "  If  you  don't  sign 
this,  you  can*t  get  your  clothes  or  anything  else  there.  That  Is  my  house  and 
I  want  you  to  keep  away  from  it,  and  things  have  got  to  go  my  way  or  they 
won't  go  at  all."  And  in  leaving  he  again  repeated  his  threat  and  ordered 
that  I  could  not  have  even  my  clothes  until  I  signed  a  paper  I  did  not  know 
the  purport  of .    •    •    • 

The  claimant  further  testified  that  her  children  then  purchased 
from  the  pensioner  what  they  could  of  her  personal  eifects,  and  that 
she  subsequently  went  to  their  home  accompanied  by  her  attorney 
and  the  sheriff  and  took  away  her  household  furniture  and  kitchen 
utensils,  and  that  when  they  were  leaving  the  pensioner  said  to  her : 

Don't  you  interfere  with  any  of  my  business  or  it  will  go  hard  with  you. 

The  evidence  shows  that  this  occurred  on  October  6,  1913. 
The  pensioner  swears : 

When  the  trouble  first  came  up  at  my  home  on  October  2,  my  wife  left  with- 
out any  demand  or  effort  or  threat  on  my  part  to  make  her  leave.  She  left  of 
her  own  accord. 

The  pensioner  further  testifies  that — 

Late  in  the  evening  of  the  same  day  (Oct.  6,  1913)  the  wife  of  the  owner  of 
the  house  in  which  I  lived  came  to  collect  the  rent.  I  then  paid  her  $6  In  ad- 
vance for  one  month's  rent  of  house,  hoping  my  wife  would  return  and  live 
with  me  again,  and  on  the  11th  day  of  October,  1913,  I  took  my  son.  Pern  Fox. 
and  went  to  Charles  Burnett's  home,  where  Dillie  E.  Fox  then  resided.  We 
went  into  the  house  and  I  got  down  on  my  knees  in  front  of  her  and  begged 
her  to  come  home  and  live  with  me,  but  this  she  refused  to  do,  and  turned  her 
back  from  me  and  walked  out  of  the  house,  and  went  to  a  neighbor's  home. 
I  remained  in  the  house  I  rented  from  October  2,  1913,  until  October  6,  1913, 
eating  there  part  of  the  time  and  sleeping  there  each  night,  at  which  time  they 
took  my  bed  away.  I  then  took  a  bed  at  the  Military  Home,  keeping  my  trunk 
and  a  few  other  things  in  the  house,  until  the  13th  day  of  OctoI>er,  1913,  fully 
believing  that  my  wife,  Dillie  E.  Fox,  would  again  return  and  live  with  me. 

The  claimant  now  admits  the  truth  of  the  pensioner's  testimony  as 
to  his  request  for  a  resumption  of  marital  relations  on  October  11, 
1913,  and  her  conduct  on  that  occasion,  although  in  her  former  claim 
she  testified  in  response  to  similar  allegations  by  him:  "That  the 
statement  is  false,  that  he  begged  her  to  come  back,  but  she  refused," 
but  charges  that  this  offer  was  not  made  in  good  faith,  but  for  the 
purpose  of  relieving  himself  of  the  charge  of  desertion. 

As  bearing  upon  the  claimant'.s  credibility,  it  is  material  to  note 

that,  in  her  former  claim,  she  testified : 

That  snid  Fox  deserted  his  wife  and  minor  children,  Pern,  Pansie,  and 
Anice  Fox,  at  Seymour,  Mo.,  in  1910,  and  came  to  the  National  Home,  Kanai, 
leaving  nothing  for  their  support  but  a  three-room  house  on  five  lots,  and  young 
fruit  trees. 
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whereas  the  evidence  now  in  the  case  shows  that  prior  to  leaving 
home  at  that  time  he  arranged  with  two  merchants  to  let  her  have 
whatever  she  wished  upon  his  credit;  that  she  used  these  credits  to 
the  amount  of  over  $30  between  the  date  of  his  leaving,  in  March, 
1910,  and  the  date  when  she  joined  him  in  June,  1910,  and  that  he 
paid  the  bills. 

It  appears  in  evidence  that  since  October  11,  1913,  the  pensioner 
has,  through  the  intercession  of  a  friend  and  by  correspondence, 
sought  a  resumption  of  marital  relations  with  the  claimant,  all  of 
which  ojffers  have  been  by  her  refused. 

The  claimant  attempts  to  justify  her  leaving  home  on  October  2, 
1913,  and  her  refusals  to  resume  marital  relations  upon  the  ground 
that  by  reason  of  the  violent  and  passionate  nature  of  the  pensioner 
she  is  afraid  for  her  life  and  safety ;  and  yet  the  only  evidence  of  any 
violence  on  his  part  is  her  statement  that  in  1909,  when  she  interfered 
while  he  was  reprimanding  their  daughter,  Pansie,  he  "  grabbed  and 
shook  her  and  clinched  her  so  hard  tiiat  it  left  bruises  in  her  flesh, 
shoved  his  fist  in  her  face  and  told  her  he  would  knock  her  nose  off, 
and  cursed  her."  On  the  other  hand  several  witnesses  who  have 
known  the  pensioner  for  many  years  have  testified  that  he  is  a  ^'  sober, 
peaceful,  quiet,  and  industrious  man.'' 

The  principal  source  of  difficulty  between  the  claimant  and  the 
pensioner  appears  to  have  been  that  he  required  her  to  accoimt  for 
the  money  given  her  for  expenses  more  closely  than  she  thought  he 
should. 

At  the  time  of  separation  the  pensioner  was  68  years  of  age,  and 
since  September  2,  1908,  has  been  pensioned  at  $30  per  month  under 
the  act  of  March  8, 1883,  for  gunshot  wound  of  left  shoulder.  This  is 
the  rating  allowed  for  incapacity  to  perform  any  manual  labor.  The 
claimant  was  then  44  years  of  age,  and  although  it  is  in  evidence  that 
she  worked  as  a  dishwasher  and  bread  cutter  at  the  Western  Branch 
of  the  National  Home  for  Disabled  Volunteer  Soldiers,  there  is  a  con- 
flict in  the  testimony  as  to  whether  this  was  necessary  or  with  the  con- 
sent of  the  pensioner;  and  there  is  no  evidence  that  he  did  not  pro- 
vide his  family  with  food,  clothing,  and  shelter  in  accordance  with  his 
means. 

Accepting  all  of  the  claimant's  statements  in  this  case  as  to  the 
causes  and  circumstances  of  the  separation  on  October  2, 1913,  as  true, 
they  do  not  justify  her  act  in  leaving  home  or  her  refusals  to  return 
to  the  pensioner  at  his  request. 

The  evidence  shows  that  the  deposit  made  by  the  pensioner  in  the 
claimant's  name  about  September  25,  1913,  was  $50.  By  her  own 
admission  she  had  spent  none  of  it,  and  there  was  no  good  reason  why 
she  should  not  have  paid  the  bill  for  coal  on  October  2,  1913,  if,  in 
fact,  he  requested  her  so  to  do.    Again,  having  secured  the  bank  book 
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and  her  indorsement  thereon,  there  was  no  occasion  for  any  further 
threats  or  violence  by  the  pensioner,  and  there  is  no  evidence  that 
any  were  made  or  offered.  No  reasonable  ground  of  fear  either  for 
her  life  or  safety  at  the  time  of  leaving  is  shown  by  the  evidence,  and 
surely  no  conduct  on  the  part  of  the  pensioner  was  testified  to  which 
should  not  have  been  condoned  upon  his  request  for  a  resump- 
tion of  marital  relations. 

Inasmuch  as  the  claimant's  own  evidence  leaves  no  doubt  as  to  the 
merits  of  this  claim,  a  special  examination  is  not  necessary  or  war- 
ranted. 

The  claimant  having  left  the  soldier  without  legal  justification  and 
having,  without  such  justification,  refused  to  resume  marital  rela- 
tions, he  is  not  legally  chargeable  with  marital  desertion,  and  this 
claim  should  have  been  rejected. 

Reversed, 

No.  19. 

Andrew  J.  Sutton,  alias  Sednet. 

Decided  December  16,  19H. 
Honorable  Discharge — Desertion — Act  of  May  11,  1912 — Sebvick. 

Soldier  deserted  from  the  Regular  Army  February  17,  1866,  and  was  appre- 
hended July  20,  1867,  tried,  and  convicted  of  desertion,  and  finally  dis- 
charged March  15,  1870. 

Ucld:  That  soldier  was  absent  from  his  command  in  desertion  when  the  late 
Civil  War  terminated,  August  20,  1866,  and  was  not,  therefore,  honorably 
discharged  from  his  service  In  said  war  within  the  meaning  of  the  act  of 
May  11,  1912.  See  Minors  of  Walter  S.  Weeks  (17  P.  D.,  302)  and  United 
Spates  V.  North  (112  U.  S.,  510). 

Sweeney,  Assistant  Secretary: 

This  claimant,  Andrew  J.  Sutton,  alias  Sedney,  filed  his  declara- 
tion September  3,  1912,  under  the  act  of  May  11,  1912,  and  was  ad- 
vised April  7,  1914,  that  the  claim  was  rejected  on  the  ground  that 
he  was  not  honorably  discharged  from  his  military  service  in  the 
Civil  War.    He  entered  an  appeal  April  24,  1914,  docket  No.  147106. 

He  alleges  he  enlisted  as  a  private  in  Company  C,  Tenth  Ten- 
nessee Volunteer  Infantry,  about  October  1,  1863,  and  was  honorably 
discharged  June  16,  1805,  but  the  record  fails  to  show  the  name  of 
the  soldier  on  the  rolls  as  alleged.  A  further  record,  however,  shows 
the  name  of  Andrew  J.  Sedney,  admitted  to  be  this  claimant,  as  a 
member  of  Company  A,  Second  Battalion  Sixteenth  United  States 
Infantry,  subsequently  Twenty-fifth  United  States  Infantry,  and 
that  he  was  discharged  as  a  private  in  Company  G,  Eighteenth 
United  States  Infantry. 
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Another  record  shows  him  in  desertion  February  17, 1866,  at  Nash- 
ville, Tenn. ;  was  apprehended  July  20,  1867,  tried  and  convicted  of 
desertion,  and  finally  discharged  by  reason  of  expiration  of  service 
as  a  private  in  Company  G,  Eighteenth  United  States  Infantry. 
This  record  also  shows  that  he  enlisted  at  Nashville,  Tenn.,  October 
16,  1865,  and  was  on  duty  with  his  company  at  that  place  until  his 
desertion.  An  earlier  record  shows  him  a  deserter  at  large,  but  the 
War  Department  has  lately  stated  that  such  record  was  erroneous. 

According  to  the  amended  record  this  soldier  enlisted  October  16, 
1865;  deserted  February  17,  1866;  was  apprehended  July  20,  1867, 
tried,  and  convicted  of  desertion;  and  finally  discharged  March  IS, 
1870,  by  reason  of  expiration  of  service. 

The  sole  issue  in  this  case  is  as  to  whether  the  soldier  was  dis- 
charged the  service  in  such  a  manner  as  to  give  him  title  under  the 
act  of  May  11,  1912. 

So  far  as  the  underlying  principle  is  concerned,  it  is  not  different 
from  that  discussed  by  the  department  in  the  case  of  Weeks  (17 
P.  D.,  302).  In  that  case  Weeks,  a  sailor,  enlisted  in  the  United 
States  Navy  August  16,  1864 ;  deserted  June  29,  1865 ;  reentered  the 
service  as  a  deserter  February  3,  1867;  and  was  discharged  Septem- 
ber 23,  1867.  He  was  therefore  in  desertion  at  the  date  the  Civil 
War  ended,  and  it  was  concluded  he  was  not  honorably  discharged 
from  his  service  in  such  war. 

This  conclusion  was  predicated  upon  the  decision  in  the  case  of 
United  States  v.  North  (112  U.  S.,  510),  wherein  the  Supreme  Court 
held  that  soldiers  and  sailors  in  the  Eegular  Army  and  Navy  of  the 
United  States  must  be  considered  as  having  been  discharged  by 
operation  of  law  "  when  the  war  was  over."  The  court  said,  it  being 
a  case  having  to  do  with  the  War  with  Mexico  : 

Those  of  the  Regular  Army  and  Navy  who  were  engaged  In  the  mlUtary 
eervice  of  the  United  States,  in  the  War  with  Mexico,  may  be  said  to  have 
served  out  their  term  of  engagement,  or  to  have  been  honorably  discharged 
within  the  meaning  of  those  terms  as  used  in  the  act  of  1848,  when  the  war 
was  over    •    •    •. 

The  principle  involved  in  the  case  now  under  consideration  is 
identical  with  that  in  the  Weeks  case  and  is  not  affected  in  any  man- 
ner by  the  fact  that  Weeks  was  in  the  Navy,  while  appellant  was  in 
the  Regular  Army ;  for  the  decision  in  the  North  case  covered  those 
of  the  Regular  Army  and  Navy. 

Assuming  that  a  portion  at  least  of  this  soldier's  service  was  dur- 
ing the  Civil  War,  the  very  latest  he  could  have  served  in  such  war 
was  August  20,  1866. 

He  deserted  February  17,  1866,  was  not  apprehended  until  July 
20,  1867,  and  it  therefore  follows  that  his  service  in  the  Civil  War 
was  terminated  by  his  own  unlawful  act*    His  status  at  the  critical 
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date  was  that  of  a  deserter,  which  is  not  compatible  with  an  honora- 
ble discharge  as  shown  in  the  Weeks  case,  supra. 

As  a  matter  of  history  it  is  noted  that  the  record  shows  claimant 
"  made  good  time  lost  by  desertion  "  ;  and  also  that  it  does  not  stiite 
he  was  afterwards  honorably  discharged,  but  merely  "finally  dis- 
charged by  reason  of  expiration  of  service."  The  record  is  silent  as 
to  certain  particulars,  but  it  is  to  be  inferred  that  the  court-martial 
sentenced  him  to  serve  out  the  time  lost  by  desertion,  and  at  the  end 
of  such  period  he  was  discharged  as  a  matter  of  course  because  he 
had  then  served  the  length  of  time  called  for  by  his  contract  for 
service. 

The  nature  or  character  of  his  discharge  is  not  of  record,  but  what- 
ever it  was  is  not  of  moment  in  this  case.  The  question  is  as  to  his 
status  at  the  date  when  his  service  in  the  Civil  War  terminated  and 
the  record  shows  it  to  be  that  of  a  deserter.  This  being  true,  the 
department  holds,  as  it  did  in  the  Weeks  case : 

He  was  not  separated  from  his  service  In  the  late  Civil  War  by  lawful  au- 
thority. He  was  separated  from  said  service  by  his  willful  desertion.  It  was 
the  only  separation  he  ever  obtained  from  his  service  in  that  war,  and  the  only 
one  to  be  now  considered.  He  was  not  honorably  discharged  from  his  service 
in  the  late  Civil  War. 

The  Weeks  case  arose  under  the  act  of  June  27, 1890,  and  the  pres- 
ent issue  is  under  the  act  of  May  11,  1912.  There  is  no  difference, 
however,  in  the  principle  involved,  the  condition  precedent  as  to  dis- 
charge being  the  same  under  both  acts,  and  the  department  holds 
that  the  soldier  herein  was  not  honorably  discharged  from  his  service 
in  the  late  Civil  War  in  any  sense  of  the  term  as  required  by  the  act 
of  May  11, 1912,  in  order  to  give  title. 

Aiftrmed. 

No.  20. 

Francis  Van  Name  (mother). 

Decided  December  21,  1914' 
Dependknt  Mother — Adopted  Son — Laws  of  Wisconsiw. 

1.  The  basis  of  pension  to  dependent  relatives  is  deprivation  of  maintenance  by 

reason  of  soldier's  deatli  as  a  result  of  his  military  service. 

2.  Soldier  was  adopted  by  claimant  and  her  husband  under  sections  4023  and 

4024  of  the  Wisconsin  Revised  Statutes  of  1878,  when  a  small  child. 
Under  said  sections  she  became  entitled  to  the  same  rights  of  obedience 
and  maintenance  as  a  natural  mother.  She  is,  therefore,  a  "mother" 
within  the  meaning  of  section  4707  of  the  Revised  Statutes  (U.  S.). 

Sweeney,  Assistant  Secretary: 

On  January  9,  1914,  Francis  Van  Name  filed  a  claim  for  pension 
under  section  4707,  Revised  Statutes,  as  amended  by  the  act  of  June 
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27,  1890,  as  the  dependent  mother  of  Charles  G.  Van  Name,  late  of 
Company  L,  Third  Battalion  of  Engineers,  United  States  Army. 
The  claim  was  rejected  April  10,  1914,  on  the  ground  that  she  was 
not  the  mother  of  the  soldier,  he  being  an  adopted  son,  and  therefore 
she  was  not  entitled  to  a  pension  on  account  of  his  service. 
In  the  appeal,  filed  April  20, 1914,  it  is  contended : 

That  the  evidence  clearly  shows  that  the  soldier  when  a  very  small  child  was 
legally  adopted  by  claimant  and  her  husband  according  to  the  laws  of  the  State 
of  Wisconsin,  and  therefore  became  morally  and  legally  as  much  the  son  of 
claimant,  being  entitled  to  the  same  benefits  and  subject  to  the  same  obligations, 
as  a  natural  son ;  that  he  had.  In  the  language  of  the  law,  "  recognized  his  obli- 
gations to  aid  in  support  of  his  mother"  by  contributing  to  her  support  from 
his  earnings  as  a  soldier;  and  that  under  the  law  he  was  bound  to  such  support 
the  same  as  a  natural  son  would  have  been. 

The  facts  material  to  this  appeal,  as  established  by  the  evidence 
on  file,  are  that  the  soldier  was  adopted  by  the  claimant  and  her  hus- 
band, in  accordance  with  the  statutes  of  Wisconsin,  on  January  14, 
1898,  being  then  3  years  of  age;  that  while  serving  as  a  soldier  he 
frequently  sent  home  money  to  the  claimant  for  her  support;  and 
that  he  died,  July  19,  1913,  "  the  result  of  cable  railway  accident,  in 
line  of  duty,  not  the  result  of  his  own  misconduct,"  as  shown  by  the 
records  of  the  War  Department. 

Section  4707,  Revised  Statutes,  provides: 

If  any  person  embraced  within  the  provisions  of  section  forty-six  hundred 
and  ninety-two  and  forty-six  hundred  and  ninety-three  has  died  since  the  fourth 
day  of  March,  eighteen  hundred  and  sixty-one,  or  shall  hereafter  die  by  reason 
of  any  wound,  injury,  casualty,  or  disease  which  under  the  conditions  and  limi- 
tations of  such  sections  would  have  entitled  him  to  an  invalid  pension,  and  has 
not  left  or  shall  not  leave  a  widow  of  legitimate  child,  but  has  left  or  shall  leave 
other  relative  or  relatives  who  were  dependent  upon  him  for  support,  in  whole 
or  in  part,  at  the  date  of  his  death,  such  relative  or  relatives  shall  be  entitled, 
in  the  following  order  of  precedence,  to  receive  the  same  pension  as  such  person 
would  have  been  entitled  to  had  he  been  totally  disabled,  to  commence  from  the 
death  of  such  person,  namely,  first,  the  mother ;    •    •    ♦. 

Section  1  of  the  act  of  June  27,  1890,  only  changes  the  rule  as  to 
the  nature  of  the  evidence  required  to  establish  dependence  xmder 
section  4707,  Revised  Statutes,  and  fixes  the  date  of  commencement 
of  pension  in  claims  filed  under  its  provisions  at  the  date  of  filing  the 
application. 

While  there  was,  at  the  common  law,  no  legal  obligation  resting 
upon  a  child  to  support  a  parent,  there  was  a  strong  natural  and 
moral  obligation  which  is  now  enforceable,  under  the  statutes,  both 
in  England  and  generally  throughout  the  United  States.  This  right 
to  maintenance,  in  case  of  a  needy  parent,  arises  out  of  the  duty  im- 
posed by  the  law  upon  the  parent  to  maintain  and  educate  the  child 
and  is  given  to  the  parent,  in  part,  by  way  of  recompense. 
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There  can  be  no  question  that  the  basis  of  pensions  to  dependent 
relatives  is  the  deprivation  of  maintenance  by  reason  of  the  soldier's 
death  as  a  result  of  his  military  service.  This  is  clearly  indicated  by 
the  third  proviso  of  section  4707,  Revised  Statutes,  which  reads: 

Provided,  That  a  mother  shall  be  as8unied  to  have  been  dependent  upon  her 
son  within  the  meaning  of  this  section  if,  at  the  date  of  his  death,  she  had  no 
other  adequate  means  of  support  than  the  ordinary  proceeds  of  her  own  manual 
labor  and  the  contributions  of  said  son  or  any  other  persons  not  legally  bound 
to  aid  in  her  support;  and  if  by  actual  contributions,  or  in  any  other  way, 
the  son  had  recognized  his  obligations  to  aid  in  support  of  his  mother,  or  was 
in  law  bound  to  such  support,  and  that  a  father  or  minor  brother  or  sister 
shall.  In  lilve  manner  and  under  like  conditions,  be  assumed  to  have  been  de- 
pendent, except  that  the  income  which  was  derived  or  derivable  from  his  actual 
or  possible  manual  labor  shall  be  taken  into  account  in  estimating  a  father's 
means  of  independent  support     ♦     •     • 

Sections  4023  and  4024  of  the  Wisconsin  Revised  Statutes  (1878), 
under  which  the  soldier  was  adopted,  provide : 

Sec.  4023.  If,  upon  such  petition  and  consent  as  herein  provided,  the  county 
court  shall  be  satisfied  of  the  Identity  and  relations  of  the  persons,  and  that  the 
petitioners  are  of  sufficient  ability  to  bring  up  and  furnish  suitable  nurture  and 
education  for  the  child,  having  reference  to  the  degree  and  condition  of  its 
parents,  and  that  it  is  proper  that  such  adoption  shall  take  effect,  such  court 
shall  make  an  order,  reciting  said  facts,  that  from  and  after  the  date  thereof 
such  child  shall  be  deemed  to  all  legal  intents  and  purposes  the  child  of  the 
petitioners;  and  by  such  order  the  name  of  such  child  may  be  changed  to  that 
of  the  parents  by  adoption. 

Sec.  4024.  A  child  so  adopted  shall  be  deemed  for  the  purposes  of  inheritance 
and  succession  by  such  child,  custody  of  the  person  and  right  of  obedience  by 
such  parents  by  adoption,  and  all  other  legal  consequences  and  incidents  of 
the  natural  relation  of  parents  and  children,  the  same  to  all  intents  and  pur- 
poses as  if  such  child  had  been  bom  in  lawful  wedlock  of  such  parents  by 
adoption;  excepting  that  such  child  shall  not  be  capable  of  taking  property 
expressly  limited  to  the  heirs  of  the  body  of  such  parents.  The  natural  parents 
of  such  child  shall  be  deprived,  by  such  order  of  adoption,  of  all  legal  rights 
whatsoever  respecting  such  child,  and  such  child  shall  be  free  from  all  legal 
obligations  of  maintenance  and  obedience  to  such  natural  parents. 

Under  these  sections  of  the  Revised  Statutes  of  Wisconsin  the 
adopted  child  becomes  "  to  all  legal  intents  and  purposes  the  child  " 
of  the  adoptive  parents,  and  the  "  custody  of  the  person  and  right 
of  obedience  by  such  parents  by  adoption,  and  all  the  other  legal 
consequences  and  incidents  of  the  natural  relation  of  parents  and 
children,  the  same  to  all  intents  and  purposes  as  if  such  child  had 
been  born  in  lawful  wedlock  of  such  parents  by  adoption,"  are  trans- 
ferred to  the  adoptive  parents,  and  the  natural  parents  are  deprived 
"of  all  legal  rights  whatsoever  respecting  such  child"  and  of  all 
rights  "  of  maintenance  and  obedience  "  by  such  child. 

These  statutes  are  but  declaratory  of  the  rights  and  obligations 
gi-owing  out  of  every  legal  adoption. 
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It  is  to  the  credit  of  human  nature  that  the  question  of  the  right 
of  the  adoptive  parents  to  the  services  of  the  child  adopted  has  but 
rarely  arisen  in  the  courts. 

In  the  case  of  Brown  v.  Welsh's  Executor  (27  N.  J.  Eq.,  429), 
however,  which  was  a  suit  for  an  accounting  brought  by  an  adopted 
child  against  the  estate  of  the  adoptive  father,  the  court  said : 

In  the  case  of  an  adopted  child,  while  on  the  one  hand,  so  long  as  the  relation 
continues,  the  person  who  stands  In  loco  parentis  Is  not  entitled  to  pay  for 
support,  on  the  other  hand,  the  person  adopted  can  have  no  claim  for  services. 

The  case  of  Lunay  v.  Vantyne  (40  Vt,  501)  is  to  the  same  effect. 

There  is,  then,  no  reason  which  could  be  urged  in  favor  of  the 
granting  of  a  pension  to  a  natural  mother  of  a  soldier  which  could 
not  as  well  be  urged  in  favor  of  this  claimant.  She  took  this  soldier 
when  he  was  of  tender  years,  assumed  toward  him,  both  legally  and 
morally,  every  obligation  and  duty  of  a  natural  mother,  and  became 
entitled  in  turn  to  the  same  rights  of  obedience  and  maintenance. 
That  she  properly  discharged  the  obligations  and  duties  so  imposed 
upon  her  is  strongly  argued  by  the  fact  that  after  his  enlistment 
he  recognized  his  obligation  and  duty  to  contribute  to  her  necessities. 
Nor,  it  is  supposed,  will  anyone  contend  that  the  natural  mother  of 
this  soldier,  if  living,  could  be  entitled  to  a  pension  under  section 
4707,  Revised  Statutes,  even  as  amended  by  the  act  of  June  27,  1890. 

This  claimant,  then,  clearly  comes  within  the  reason  and  intent  of 
the  statute,  and  in  the  absence  of  any  words  of  qualification  or  re- 
striction it  is  not  believed  that  the  word  "  mother  "  used  in  the  stat- 
ute should  be  construed  to  mean  natural  mother  to  the  exclusion  of 
an  adoptive  mother  whose  claim  is  equally  meritorious  and  is  based 
upon  a  relationship  which,  both  in  law  and  equity,  differs  not,  as  to 
any  question  here  involved,  from  that  existing  between  a  natural 
mother  and  child. 

The  bureau  action  is,  therefore,  reversed,  and  the  papers  are  re- 
turned for  adjudication  in  accordance  with  this  opinion. 


January  19,  1915. 

Mt  Dear  Mr.  Commissioner  :  I  have  carefully  examined  the  brief 
of  Mr.  Cannon  in  re  pension  claim  No.  1020374,  of  Francis  Van 
Namej  mother  of  Charles  G,  Van  Name^  an  adopted  son,  presented 
in  opposition  to  the  decision  heretofore  rendered  in  said  cause  and 
for  the  purpose  of  having  the  decision  reconsidered. 

I  made  a  very  careful  examination  into  this  matter  before  approv- 
ing the  decision,  and  I  was  fully  satisfied  that  the  conclusion  there 
reached  was  the  correct  one.  I  have  also  again  carefully  reread 
section  4707  of  the  Revised  Statutes,  and  I  am  satisfied  that  this 
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decision  correctly  interprets  the  provisions  of  this  statute  to  be 
applied  in  this  case. 

This  statute  in  the  first  part  thereof  gives  first  consideration  to 
the  mother  and  "  legitimate  children  "  of  the  deceased  soldier,  but 
it  does  not  confine  this  preference  to  the  "natural"  mother,  which 
in  every  way  corresponds  to  "legitimate  children,"  defined  as  chil- 
dren "bom  in  wedlock."  The  reason  for  this  distinction  was  no 
doubt  apparent  to  the  Congress  which  enacted  this  law,  in  so  much 
as  a  legitimate  or  a  legally  adopted  child  owes  allegiance  and  sup- 
port to  its  parent,  while  an  illegitimate  child  does  not  owe  such 
support  or  allegiance  to  its  father;  besides,  the  Congress  no  doubt 
did  not  wish  to  enter  into  any  controversy  as  to  the  legitimacy  of 
the  child  not  born  in  wedlock  after  the  death  of  the  alleged  parent. 

As  to  the  statute  of  Wisconsin,  to  which  reference  is  made,  an 
adopted  child,  under  sections  4023  and  4024,  is  placed  in  the  exact 
position  of  a  "  natural "  child,  or  a  child  "  bom  in  wedlock,"  owing 
to  its  adopting  parent  every  allegiance  of  a  "natural"  child,  the 
only  exception  being  "  excepting  that  such  child  shall  not  be  capable 
of  taking  property  expressly  limited  to  the  heirs  of  the  body  of 
such  parent."  This  no  doubt  has  reference  largely  to  gifts  and 
devises  in  wills  which  often  contain  a  clause  limiting  such  gifts  and 
devises  to  the  "heirs  of  the  body."  This  statute  no  doubt  was 
intended  to  prevent  the  defeat,  or  the  attempt  to  defeat,  the  ex- 
pressed wish  of  usually  a  grandparent  or  collateral  relative,  who 
ordinarily  has  no  interest  in  the  adoption  of  a  child  by  a  third 
person. 

You  will  also  find  that  where  property  is  left  in  trust  to  certain 
persons,  and  to  their  "  children  "  upon  their  deaths,  persons  having 
no  children  and  wishing  to  prevent  such  property  going  to  others 
have  resorted  to  the  adoption  of  children.  In  some  cases  you  will 
find,  if  I  now  recall  correctly,  that  some  courts,  without  some 
statutory  inhibition,  have  permitted  such  substitution,  while  others 
have  not  recognized  it. 

After  a  reexamination  of  this  case  and  of  the  brief  presented  by 
Mr.  Cannon,  I  find  no  reason  for  changing  or  modifying  in  any  way 
this  opinion.    A  rehearing  is  therefore  denied  and  the  decision  will 

stand. 

Bo  Sweeney, 

Assistant  Secretary. 

Hon.  G.  M.  Saltzgaber, 

Commissioner  of  Pensions. 
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No.  21. 
Charles  E.  PAuiiSON. 

December  28,  19H. 

INOUBBENCB — IDIOSYNCBASY. 

The  facts  in  this  case  lead  to  the  conclusion  that  the  neurasthenic  condition 
alleged  by  the  claimant  as  due  to  overheat  in  the  boiler  room  was  due  to 
a  preexisting  instability  of  his  nervous  system,  and  therefore  was  not  due 
to  his  naval  service  in  line  of  duty. 

Sweeney,  Assistant  Secretary. 

The  appellant,  Charles  E.  Paulson,  was  enlisted  in  the  United 
States  Navy  March  30,  1898,  and  discharged  therefrom  November 
17,  1898,  in  conformity  with  a  report  of  medical  survey.  He  filed^ 
February  14,  1901,  a  declaration  for  pension  alleging  that  about 
August  1, 1898, ''  he  became  overcome  by  beat  and  has  suffered  with 
same  and  results  ever  since  (neurasthenia)." 

In  an  affidavit  filed  October  28,  1901,  he  stated  that  when  exposed 
to  excessive  heat,  or  the  sun's  rays,  he  suffers  pain  in  head  and  dizzi- 
ness, which  last  several  days  afterwards. 

The  claim  was  rejected  by  the  Commissioner  of  Pensions  Novem- 
ber 20, 1913,  "  on  the  ground  that  the  best  obtainable  evidence  failed 
to  show  claimant's  physical  condition  from  discharge,  November  17, 
1898,  to  June  26, 1901,  or  that  during  said  period  he  was  disabled  by 
reason  of  the  alleged  heat  stroke  or  results  of  same,  headache,  ver- 
tigo, intolerance  of  heat  (neurasthenia).  The  evidence  of  continu- 
ance of  any  disability,  result  of  heat  stroke,  since  latter-named  date, 
is  not  satisfactory  and  conclusive." 

The  appeal  from  this  action  was  entered  by  the  claimant  May  8, 
1914,  contending  he  was  disabled  while  in  the  service  and  has  con- 
tinued to  suffer  from  headaches,  vertigo,  and  neurasthenia,  and  that 
such  facts  are  shown  by  the  papers  on  file. 

A  report  from  the  records  of  the  Navy  Department  shows  he 
served  on  the  Vermont  (receiving  ship)  for  15  days,  and  on  the  May- 
fiaicer  for  212  days,  and  was  not  on  the  "  sick  list "  during  the  said 
period.  The  report  further  shows  that  while  serving  on  the  last- 
named  ship  a  record  was  made  of  "asphyxia,"  October  2,  1898, 
"  origin  in  line  of  duty  while  cleaning  bilge.  He  recovered  and  re- 
turned to  duty  but  not  to  bilges." 

The  report  of  the  board  of  survey,  upon  which  he  was  discharged, 
sets  out  that  he  was  unfit  for  service  because  of  "  nervous  prostra- 
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tion,"  and  that  the  ailment  was  '^  not  in  line  of  duty,"  the  following 
remark  appearing: 

This  man  has  been  unable  to  fuUy  perfonn  his  duties  since  enlistment,  b^ng 
easily  prostrated  by  heat  and  work  In  the  flreroom.  Patient  requests  his  dis- 
charge. 

Affidavits  were  filed  in  December,  1912,  and  January,  1918,  with  a 
view  of  showing  continuance  of  the  alleged  causes  of  disability  and 
depositions  of  several  witnesses  were  taken  by  special  examiners  in 
February  and  March,  1913,  but  it  was  not  shown  by  any  evidence 
what  his  physical  condition  was  during  the  period  from  the  date  of 
discharge  to  June,  1901,  or  that  he  was  at  all  disabled  by  the  alleged 
causes  during  said  period.  He  stated  in  an  affidavit  filed  February 
1,  1913,  that  he  was  unable  to  furnish  medical  evidence  of  continu- 
ance of  the  disabilities  alleged  because  he  had  not  received  any  medi- 
cal treatment  and  the  evidence  he  had  filed  was  the  best  obtainable. 

Of  course,  no  witness  could  know  as  a  fact  whether  or  not  the 
claimant  ever  suffered  from  headache  or  intolerance  of  heat.  This 
information  could  only  be  conveyed  through  his  complaints,  but  the 
department  regards  this  feature  of  the  case  of  secondary  importance, 
as  it  seems  from  the  report  from  the  records  of  the  Navy  Depart- 
ment that  whatever  disability  might  have  ensued  from  his  failure 
to  endure  the  heat  of  the  fireroom  was  not  chargeable  to  his  duties, 
but- rather  to  an  idiosyncrasy.  The  conditions  would  not  be  very 
different  had  it  been  found  he  could  not  go  aloft  without  becoming 
dizzy,  or  that  he  could  not  be  on  a  ship  at  sea  because  of  seasickness. 
Certainly  under  such  state  of  facts  his  duties  could  not  be  held  re- 
sponsible for  such  peculiar  characteristics,  but  the  said  manifesta- 
tions would  necessarily  be  regarded  as  due  to  some  underlying  condi- 
tion previously  existing. 

The  statement  of  the  naval  medical  officers  was  that  this  claimant 
had  been  unable  to  perform  his  duties  since  enlistment,  being  easily 
prostrated  by  the  heat  in  the  fireroom ;  in  other  words,  he  was  physi- 
cally so  constituted  that  he  could  not  withstand  the  degree  of  heat 
to  which  his  duties  as  a  fireman  would  naturally  subject  him. 

It  is  not  shown  he  ever  received  treatment  for  the  attacks  of  pros- 
tration referred  to  and  the  ship's  records  show  he  was  not  any  day 
on  the  "  sick  list."  The  clinical  condition  covered  by  the  term  "  heat 
exhaustion  "  is  not  one  that  is  continuing  but  is  limited  to  the  dura- 
tion of  the  exciting  cause,  and  the  symptoms  caused  by  excessive  heat 
cease  when  the  subject  is  removed  therefrom,  and  no  permanent  irri- 
tation of  the  brain  or  membranes  follows — that  is,  no  recognizable 
pathologic  condition  is  demonstrable. 

The  department  does  not  regard  the  facts  in  this  case  as  warrant- 
ing the  allowance  of  the  claim ;  therefore  the  action  of  the  Commis- 
sioner of  Pensions  is  hereby — 

Affirmed. 
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No.  22. 
Jacob  W.  Regitz. 

Decided  December  28,  19H. 

pRAcncic — Shobt  Certificate — Disability. 

On  an  original  adjudication  of  a  claim  under  the  general  law  it  Is  proper  to 
allow  pension  from  the  date  of  filing  the  claim  to  a  date  when  the  evi- 
dence shows  that  the  disability  had  ceased  to  exist,  not  necessarily  to  the 
date  of  a  medical  examination  showing  such  fact. 

Sweeney,  Assistant  Secretary: 

This  soldier,  Jacob  W.  Regitz,  late  of  Troop  D,  Second  United 
States  Cavalry,  was  in  April,  1914,  granted  a  pension  under  the 
general  law,  certificate  No.  1173888,  for  disease  of  heart  and  kid- 
neys at  the  rate  of  $6  per  month,  to  commence  January  10,  1899,  and 
terminating  July  22,  1901.  An  appeal  was  taken  May  12,  1914 
(docket  No.  147898),  the  contention  of  which  is  that  the  pension 
should  have  continued  until  March  4,  1914,  the  date  of  claimant's 
last  medical  examination. 

It  appears  that  he  was  in  the  service  from  May  1,  1898,  to  Decem- 
ber 23,  1898,  and  filed  his  claim  for  pension  January  10,  1899,  alleg- 
ing that  about  September,  1898,  he  contracted  typhoid  fever,  which 
was  followed  by  an  affection  of  the  urinary  organs  and  heart.  The 
records  of  the  War  Department  showed  that  he  was  in  hospital  on 
account  of  typhoid  fever  from  September  19  to  December  31,  1898. 

Examination  by  a  board  of  surgeons  on  November  1,  1899,  showed 
some  albumin  in  the  urine  and  cardiac  conditions  which  were  re- 
garded as  warranting  a  small  rating  for  disease  of  the  heart  and 
kidneys.  He  was  not  again  examined  until  March  4,  1914,  when 
his  heart  and  kidneys  were  found  to  be  apparently  normal  in  all 
respects. 

There  was  filed  in  February,  1901,  an  aflSdavit  by  a  Dr.  F.  E.  J. 
Canney,  dated  January  23,  1901,  stating  that  he  had  treated  the 
claimant  since  May  4,  1900,  for  inflammation  of  the  kidneys  and 
heart  trouble,  the  latter  causing  fainting  spells  after  exertion  or  any 
unusual  mental  excitement  and  that  he  was  unable  to  do  manual 
labor  to  earn  a  living.  No  evidence  of  later  medical  treatment  could 
be  furnished  and  a  special  examination  in  1912  and  1913  failed  to 
develop  any  evidence  of  the  continuance  of  heart  or  kidney  trouble 
after  January  23,  1001.  The  Pension  Bureau  made  the  pension 
terminate  six  months  from  that  date.  It  is  admitted  that  this  date 
was  fixed  arbitrarily,  the  reasons  for  it  being  stated  by  the  Commis- 
sioner of  Pensions  in  his  report  upon  the  appeal  as  follows  : 

It  was  assumed  that  the  disabilities  might  have  existed  for  a  short  time 
Bobaeqnent  to  date  of  last  treatment  and,  in  the  absence  of  anything  more 
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definite,  it  was  further  assumed  that  the  recognition  of  continuance  for  six 
months  after  treatment  would  be  fair  alike  to  the  Government  and  the  claimant. 

It  is  not  contended  in  the  appeal  that  continuance  of  disease  of 
heart  and  kidneys  since  July,  1901,  has  been  established,  but  that 
under  the  decisions  of  the  department  in  the  cases  of  Cassilly  C. 
Cook  (12  P.  D.,  188)  and  Charles  L.  Starr  (12  P.  D.,  254)  pension 
can  be  made  to  cease  only  from  the  date  of  a  medical  examination 
showing  that  the  disability  has  ceased,  and  as  there  was  no  such 
examination  prior  to  March  4,  1914,  the  pension  must  continue  tx) 
that  date.  In  other  words,  it  is  contended  that  pension  must  be  paid 
for  a  period  of  nearly  13  years,  during  which  there  is  no  evidence 
that  the  claimant  was  disabled  by  the  diseases  contracted  in  the 
service.  The  mere  statement  of  the  proposition  in  this  form  is  suffi- 
cient to  show  its  unreasonableness.  The  law  provides  that  pension 
granted  for  disability  incurred  in  the  service  shall  continue  "  during 
the  existence  of  the  disability."  All  pensions  under  the  "general 
law  "  must  be  granted  subject  to  that  condition.  If  a  claimant,  for 
any  reason,  is  unable  to  prove  continuance  of  the  disability  after  a 
certain  date,  the  pension  may  properly  be  made  to  terminate  at  that 
date.  It  is  rarely  possible  to  determine  the  exact  date  at  which  the 
disability  ceased  to  exist  in  a  pensionable  degree.  Ordinarily,  where 
continuance  is  shown  up  to  a  comparatively  short  time  prior  to  a 
medical  examination  showing  the  nonexistence  of  a  ratable  degree 
of  disability,  the  pension  will  be  continued  to  the  date  of  such  ex- 
amination. That  was  done  in  the  cases  of  Cassilly  C.  Cook  and 
Charles  L.  Starr,  supra.  There  was  no  enunciation  of  a  rule  that 
pension  could  not  be  terminated  at  any  date  except  that  of  a  medical 
examination.  The  question  before  the  department  was  whether  pen- 
sion should  be  allowed  for  any  period.  In  the  Cook  case  it  was  held 
that  the  evidence  warranted  a  conclusion  that  the  appellant  was  dis- 
abled for  the  performance  of  manual  labor  from  October  25,  1898, 
the  date  of  his  discharge,  to  May  1,  1900,  the  date  of  a  medical  ex- 
amination showing  recovery  from  the  disability. 

In  the  Starr  case  it  was  said: 

It  is  practically  impossible  to  lay  down  any  set  rule  by  which  all  claims  of 
this  character  can  be  determined.  ♦  ♦  ♦  In  the  case  at  bar  the  time  elaps- 
ing between  the  dates  of  filing  the  original  declaration  for  pension  and  of  the 
medical  examination  tending  to  show  the  absence  of  a  pensionable  degree  of 
disability,  respectively,  is  a  little  over  15  months,  during  the  greater  portion  of 
which  the  appellant,  according  to  the  evidence  adduced  in  the  premises,  was 
disabled  in  a  pensionable  degree.  In  the  case  of  Cook,  herein  cited,  the  period 
of  the  existence  of  a  pensionable  degree  of  disability  was  somewhat  longer. 
Each  case  of  this  kind,  however,  must  rest  largely  upon  its  own  merits  as  deter- 
mined by  the  facts  therein  presented. 

It  will  be  observed  that  the  allowance  in  both  cases  was  predicated 
upon  a  finding  that  the  evidence  fairly  established  the  existence  of 
disability  during  the  period  for  which  the  pension  was  allowed. 


DECISIONS   RELATING   TO   PENSIONS.  75 

A  case  more  analogous  to  the  one  now  under  consideration  is  that 
of  John  A.  Bockheim,  decided  on  appeal  October  6,  1910  (L.  B.  P. 
No.  1188,  p.  491),  in  which  it  was  held  to  be  reasonably  established 
that  the  appellant  was  ratably  disabled  by  an  attack  of  fever  con- 
tracted during  his  service  up  to  the  date  of  his  last  treatment  by  a 
Dr.  Wheeler,  and  that  a  certificate  should  issue  allowing  him  pension 
from  the  time  of  filing  his  application  to  said  date — ^i.  e.,  to  November 
4,  1902.  The  nonexistence  of  a  ratable  disability  was  not  shown  by 
an  oiBcial  medical  examination  until  May  19,  1909. 

There  can  be  no  doubt  as  to  the  authority  of  the  Commissioner  of 
Pensions  to  terminate  pension  at  the  latest  date  to  which  continuance 
of  a  pensionable  disability  is  established  by  the  evidence.  That  being 
the  only  question  raised  by  the  appeal,  the  action  of  the  commissioner 
is  hereby — 

Aifirmed. 

No.  23. 

Cornelius  Mannon. 

Decided  January  12y  1915. 

Age — Evidence — Record — Census  Report. 

Wben  the  question  of  a  claimant's  age  is  involved  in  a  pension  claim  and  no 
public  or  other  record  of  the  date  of  birth  of  such  claimant  is  attainable, 
and  the  evidence  as  to  age  is  conflicting  and  unsatisfactory,  it  appearing 
that  claimant  was  bom  and  had  always  lived  in  the  United  States,  a 
report  from  the  Census  Bureau  as  to  his  age  as  shown  from  its  records 
made  prior  to  his  service  should  be  secured,  if  possible,  before  finally 
adjudicating  the  claim. 

Sweeney,  Assistant  Secretary: 

This  appellant,  late  of  Company  A,  First  Tennessee  Infantry, 
receives  under  the  act  of  May  11,  1912,  certificate  No.  777169,  on 
account  of  age,  68  years,  and  a  service  of  more  than  two  years  and  six 
months,  but  less  than  three  years,  $18  per  month,  allowed  from  filing, 
May  27, 1912.  His  claim  for  increase,  filed  January  26,  1914,  was  re- 
jected April  16,  1914,  on  the  ground  that  the  evidence  did  not  show 
and  that  he  was  unable  to  furnish  proof  that  he  had  reached  the  age 
of  70  years.    An  appeal  was  entered  May  9,  1914,  docket  No.  147360. 

It  is  contended  on  appeal  that  he  was  born  about  January  20, 1844, 
as  he  alleged.  The  bureau  has  accepted  March  12,  1845,  as  the  date 
of  his  birth,  and  the  claim  in  contention  was  adjudicated  on  this  basis. 

In  his  original  declaration  under  the  act  of  May  11,  1912,  he 
alleged  that  he  was  18  years  of  age  when  enrolled,  October  18,  1862, 
and  in  an  affidavit  filed  February  26, 1914,  he  stated  that  he  was  born 
March  12, 1844. 


76  DECISIONS  BELATING  TO  PENSIONS. 

The  War  Department  reported  that  on  enlistment,  October  1, 1862, 
he  gave  his  age  as  18  years;  that  his  age  was  also  reported  as  17 
years. 

He  has  declared  his  inability  to  prove  the  date  of  his  birth  by  any 
family  or  public  record. 

Some  of  his  statements  as  to  his  age  made  in  claims  mider  other 
laws  indicate  that  he  was  bom  in  1838,  1839,  1841,  1842,  and  1843; 
others  in  1845, 1846,  and  1847. 

Aside  from  his  own  conflicting  statements  there  is  no  evidence 
showing  his  exact  age;  even  his  statements  made  at  enlistment  were 
not  reliable.  The  claim  should  not  have  been  adjudicated  without 
a  report  of  the  Census  Bureau  as  to  his  age,  as  shown  by  the  census 
of  1850  and  1860  (it  appearing  that  he  was  bom  and  has  always 
lived  in  the  United  States).  Such  report  should  be  secured  and 
thereupon  the  claim  should  be  readjudicated,  and  for  these  purposes 
the  action  complained  of  is — 

Reversed. 


No.  24. 
Geobge  L.  Lawson. 

Decided  January  J2,  1915. 

Pathological  Sequence — Tuberculosis  and  Typhoid  Fever — 

Pleurisy. 

a  conclusion  that  tubercle  bacilli  were  Implanted  In  claimant's  hings  during 
an  attack  of  typhoid  fever  In  September,  1898,  and  lay  dormant  for  a  period 
of  15  years  and  then  became  active  Is  not  warranted  by  medical  authority. 
It  Is  held,  on  the  contrary,  that  It  was  more  probable  the  acute  manifestation 
of  tuberculous  Infection  in  August,  1910,  had  Its  origin  in  the  attack  of 
pleurisy  in  1905. 

Sweeney,  Assistant  Secretary: 

The  appellant,  George  L.  Lawson,  late  of  Company  G,  First  Wis- 
consin Infantry,  was  enlisted  April  28,  1898,  and  was  mustered  out 
November  11,  1898.  He  filed  December  27,  1913,  a  declaration  for 
pension.  No.  1412745,  alleging  that  while  serving  at  Jacksonville, 
Fla.,  in  September,  1898,  he  contracted  typhoid  fever,  which  per- 
manently impaired  his  general  health,  weakened  his  lungs,  and  re- 
sulted in  pulmonary  tuberculosis. 

Said  claim  was  rejected  by  the  Commissioner  of  Pensions  May  5, 
1914,  on  the  ground  of  no  record  in  the  War  Department  of  pul- 
monary tuberculosis,  no  medical  or  satisfactory  evidence  showing 
origin  of  same  in  service,  its  existence  at  date  of  discharge,  and  con- 
tinuance thereafter  up  to  very  recent  date,  and  the  claimant's  mani- 
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fest  inability  to  furnish  such  evidence  as  to  connect  his  present  disa- 
bility with  his  military  service,  either  as  a  result  of  typhod  fever 
or  otherwise. 

There  were  filed  September  4,  1914,  affidavits  of  two  physicians 
with  a  view  to  reopen  the  claim,  but  it  appears  the  Bureau  of  Pen- 
fiona  did  not  deem  the  evidence  afforded  by  the  said  affidavits  as 
sufficient  to  warrant  such  action,  and  the  claimant  was  advised  ac- 
cordingly October  13,  1914. 

He  entered  an  appeal  October  31,  1914,  from  the  action  rejecting 
the  claim,  docket  No.  149674,  contending  that  medical  authorities 
now  know  "that  a  tuberculous  process,  of  which  typhoid  fever  is 
frequently  the  initial  cause,  may  exist  in  a  latent  form  through  a 
period  of  many  years  and  then  take  on  the  active  form  of  pulmo- 
nary tuberculosis";  that  the  evidence  submitted  by  him  shows  he 
contracted  typhoid  fever  in  service  in  1898,  and  that  he  is  now 
afflicted  with  tuberculosis. 

In  reference  to  his  witnesses  as  to  origin  of  the  alleged  ailment, 
he  stated — 

That  the  most  Drs.  Evans  and  Head  could  say  would  be  that  the  111  health 
at  the  date  of  discharge  was  a  tuberculous  process,  but  this  they  already 
convey  in  different  terms  sufficiently  plain  to  the  initiated  physician  who  keeps 
abreast  of  the  new  developments  in  medical  sciences. 

Testimony  was  recently  filed  tending  to  show  that  the  claimant 
is  in  necessitous  circumstances,  and  for  such  reason  the  appeal  has 
been  advanced  on  the  docket  for  consideration  under  Rule  XVIII. 

The  bureau,  in  passing  upon  the  evidence  filed  with  a  view  to 
reopen  the  claim,  stated  the  same  merely  shows  that  claimant  had 
typhoid  fever  in  service,  a  fact  which  is  not  disputed,  but  does  not 
show  that  pulmonary  tuberculosis  originated  in  the  service  or  that 
it  is  a  result  of  typhoid  fever  as  alleged,  and  in  reporting  upon  the 
appeal  the  commissioner  stated,  in  other  words,  that  the  claim  that 
pulmonary  tuberculosis  resulted  from  an  attack  of  typhoid  fever  in 
1898,  but  remained  latent  until  discovered  by  physicians  15  years 
later,  is  obviously  not  susceptible  of  proof. 

The  history  of  the  existing  alleged  tuberculosis  is  furnished  by 
affidavits  of  the  claimant  and  two  medical  witnesses,  and  his  condi- 
tion is  shown  by  a  certificate  of  a  board  of  surgeons  which  examined 
him  March  21,  1914. 

Dr.  Ruth  Purcell,  in  affidavit  filed  February  21,  1914,  testified  as 
follows : 

I  saw  one  George  L.  r^wson  for  the  first  time  in  professional  capacity  on 
the  last  day  of  August,  1913.  I  examined  him,  and  found  at  that  time  temper- 
ture,  lOLS**,  and  much  hoarseness  and  shortness  of  breath  on  exertion ;  shrink- 
age of  muscles  in  right  supra  clavicular  space;  signs  of  active  infiltration  of 
upper  lobe  of  right  lung,  as  dullness,  change  in  breath  and  voice  sounds,  and 
moist  rftlea;  lower  part  of  right  chest  showed  signs  of  pleural  effusion,  as 
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flatness  up  to  fourth  interspace  anteriorly,  upper  part  axlliary  space  laterally, 
and  to  about  seyenth  dorsal  vertebra  posteriorly. 

The  said  George  L.  Lawsou  also  stated  that  following  an  attack  of  typhoid 
fever,  contracted  while  In  the  Army  15  years  ago,  he  has  been  in  poor  health, 
never  recovering  his  normal  weight,  and  being  subject  to  frequent  attacks  of 
cough  with  expectoration  and  fever. 

On  account  of  the  above  statements  and  physical  findings  of  said  patient, 
George  L.  Lawson,  I  made  the  diagnosis  of  chronic  tuberculosis,  which  I 
believe  has  been  latent  for  the  period  of  15  years  and  has  been  the  cause  of 
his  ill  health.  Also,  I  might  add  that  I  believe  that  the  typhoid  fever  was 
the  initial  or  predisposing  cause  of  this  tuberculosis.  Such  statement  being 
made  in  consistence  with  views  held  by  our  most  eminent  medical  authorities 
at  present  time. 

Dr.  Walter  C.  Klotz,  by  affidavit  ffled  February  9,  1914,  testified 
as  follows: 

I  saw  one  George  L.  Lawson  for  the  first  time  in  Los  Angeles,  Gal.,  on  Octo- 
ber 7, 1913 ;  I  was  asked  to  examine  him  as  to  the  condition  of  his  lungs.  The 
examination  of  George  L.  Lawson's  chest  showed  active  infiltration  of  the 
upper  lobe  of  his  right  lung,  as  manifested  by  dullness,  change  in  voice -and 
breathing,  and  fine,  moist  rales.  The  lower  part  of  the  chest  showed  marked 
thickening  of  the  pleura  with  some  effusion  of  fluid,  based  on  the  usual  physical 
signs  of  such  a  condition ;  flatness,  absence  of  voice,  and  breath  sounds.  There 
were  also  some  signs  of  inflltratlon  in  the  left  upper  lobe ;  patient  was  short  of 
breath  and  somewhat  hoarse. 

The  said  George  L.  Lawson  was  again  examined  by  me  on  November  21,  1913, 
at  the  Barlow  Sanitarium  when  he  was  admitted  to  that  institution;  that  at 
this  time  the  signs  in  the  chest  were  similar  to  those  at  the  above  examination, 
except  that  they  indicated  that  the  fluid  exudate  had  diminished  and  that  the 
signs  in  the  left  lung  had  cleared  up. 

The  said  George  L.  Lawson  further  stated  that  for  15  years  following  an 
attack  of  typhoid  fever  he  had  been  in  poor  health,  had  never  recovered  his 
normal  weight,  and  had  been  subject  to  attacks  of  fever  with  cough  and  ex- 
pectorations at  intervals.  Assuming  that  these  statements  are  true,  and  taking 
into  considerntion  the  physical  signs,  I  feel  justified  in  making  a  clinical  diag- 
nosis of  chronic  tuberculosis,  and  to  hold  the  opinion  that  such  a  tuberculous 
process  had  existed  in  a  latent  form  throughout  the  entire  period  of  15  years 
during  which  the  said  patient  George  L.  Lawson  had  been  in  a  poor  state  of 
health. 

It  would  appear  reasonable  also  to  me  that  an  attack  of  typhoid  fever  had 
been  a  predisposing  or  indirect  cause  of  the  subsequent  tuberculous  process, 
and  that  such  an  opinion  would  be  consist<^nt  with  the  views  of  the  most 
eminent  authorities  at  the  present  time. 

The  claimant  stated  he  left  his  home  at  Madison,  Wis.,  May,  1899, 
for  California,  but  went  to  New  York  for  brief  periods  in  1906  and 
1908.  He  filed  no  evidence  showing  his  physical  condition  after  his 
recovery  from  typhoid  fever  in  1898  until  he  came  under  treatment 
in  August,  1913,  for  the  condition  diagnosticated  as  pulmonary 
tuberculosis. 

He  was  examined  under  the  claim  in  question  March  21,  1914,  by 
a  member  of  the  board  of  surgeons  of  Los  Angeles,  Cal.,  who  reported 
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that  his  age  was  39  years;  height,  5  feet  7 J  inches;  weight,  123^ 
pounds;  occupation,  journalist;  pulse  rate,  80,  82,  86;  respiration. 
28,  28,  30;  temperature,  normal. 

The  examining  surgeon  further  reported  in  reference  to  his  physi- 
cal condition  as  follows: 

Cbest  measares,  29,  30^,  29 ;  is  round  and  good  shape ;  no  change  in  respiratory 
murmurs  of  apices  of  lungs,  no  moist  rales  or  dry  raies.  There  is  an  area  of 
dullness  In  right  side,  indicating  adhesions,  result  of  pleurisy.  No  other 
physical  signs  could  be  detected;  no  evidence  of  a  cavity.  (The  chemist  in 
laboratory  informed  me  that  he  had  not  been  able  to  detect  tubercle  bacilli 
in  sputum,  but  skin  reaction  gives  evidence  of  "  T.  B."  The  Barlow  Sanitarium 
treats  only  tuberculous  patients.)  Claimant  has  gained  3^  pounds  in  weight 
since  November  20,  1913. 

Throat  is  congested,  tongue  heavily  coated — ^had  pleurisy  five  years  ago. 
Dyspnea  is  most  prominent  symptom;  no  anemia,  not  emaciated,  fairly  well 
nourished;  color  of  skin  good,  general  appearance  fairly  good.    *    •    * 

Claimant  did  not  cough  or  expectorate  in  my  presence  though,  requested  to, 
said  he  could  not  raise  any.    *    •    * 

This  examination,  it  is  observed,  revealed  little  evidence  of  dis- 
ability from  pulmonary  tuberculosis,  but  .did  reveal  sequelae  of 
pleurisy,  an  attack  of  which  it  was  stated  he  had  in  1905.  This  ill- 
ness was  not  referred  to  by  the  claimant  in  any  of  his  communica- 
tions to  the  bureau  or  to  the  department  and  is  not  mentioned  by  any 
of  his  medical  witnesses. 

In  reference  to  the  claimant's  argument  that  well-informed  medi- 
cal practitioners  recognize  typhoid  fever  as  a  cause  of  tuberculosis, 
it  may  be  said  that  any  serious  illness  might  be  followed  by  pulmo- 
nary tuberculosis,  but  it  is  not  probable  that  an  infection  by  the 
tubercle  bacillus  in  1898  would  not  be  manifested  until  15  years 
later. 

Dr.  Hobart  Amory  Hare,  professor  of  therapeutics  in  the  Jeffer- 
son Medical  College,  Philadelphia,  Pa.,  in  his  work  on  "  The  medical 
complications,  accidents,  and  sequelae  of  typhoid  or  enteric  fever," 
says  in  reference  to  this  subject  as  follows : 

The  question  as  to  whether  typhoid  fever  predisposes  the  patient  to  infection 
by  the  bacillus  of  tuberculosis  is  one  of  great  interest.  Gases  convalescing 
from  typhoid  fever  are  sometimes  met  with  in  which  tuberculosis  is  rapidly 
developing.  In  some  Instances  this  is  due  to  the  fact  that  the  profound  depres- 
sion of  the  patient's  vitality  renders  him  unusually  susceptible  to  any  infectious 
process,  but  more  frequently  it  is  probably  due  to  the  fact  that  the  patient  has 
bad  at  some  previous  time  a  localized  tubercular  process  which  has  been 
walled  off  from  the  general  system  by  the  usual  methods  taken  by  the  body  for 
Its  protection.  With  the  progress  of  a  prolonged  exhausting  malady  vital 
resistance  has  decreased,  and  the  local  and  comparatively  harmless  process 
rapidly  spreads  throughout  the  body. 

As  before  stated,  the  claimant  has  not  shown  by  any  evidence  that 
he  has  been  continuously  ill  with  a  pulmonary  complaint  or  that  he 
presented  any  evidences  of  tuberculosis  during  the  period  inter- 
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vening  from  the  date  of  his  discharge  from  the  military  service  until 
he  was  treated  in  August,  1913.  It  appears,  however,  that  he  had  an 
attack  of  pleurisy  in  1905,  which  was  a  more  probable  cause  of  the 
tuberculosis  than  the  attack  of  typhoid  fever.  However  this  may 
be,  there  is  no  evidence  on  which  it  can  be  concluded  that  the  claim- 
ant's alleged  pulmonary  tuberculosis  is  due  to  his  military  service, 
and,  of  course,  pensions  can  not  be  allowed  merely  upon  conjecture- 

The  action  appealed  from  is  accordingly — 

Afjirmed. 

No.  25. 

Louisa  M.,  widow  of  Franklin  B.  Ham. 

Decided  January  22,  1915, 

Marriage — Rhode   Island — Common   Law   Marriage — Remarriage  afteb 

Removal  of  Impediment. 

1.  The  common  law  has  always  existed  in  Rhode  Island,  except  so  far  as  modi- 

fied or  changed  by  statute. 

2.  Chapter  134,  Revised  Statutes,  1857,  of  Rhode  Island,  relating  to  marriage. 

Is  directory  merely  and  does  not  forbid  other  marriage  contracts,  so  that 
a  marriage  valid  at  common  law  is  good  in  Rhode  Island. 

8.  Claimant's  former  husband  applied  for  a  divorce  from  her  February  11, 
1871,  and  the  case  was  heard  May  2,  1871,  but  no  final  decree  entered, 
the  suit  being  discontinued  February  19,  1873,  the  cause  evidently 
having  lapsed  by  reason  of  petitioner's  death  on  January  24,  1873. 
Claimant  having  been  led  to  believe  her  former  husband  was  divorced, 
married  the  soldier  on  May  14,  1871,  and  thereafter  lived  with  him  as 
his  wife  to  the  date  of  his  death,  April  17,  1910.  The  two  held  them- 
selves out  to  the  world  as  husband  and  wife,  and  were  so  reputed  where 
they  lived.  Held,  that  such  relations,  covering  a  period  of  over  thirty- 
six  years  following  the  death  of  the  former  husband,  and  until  the 
soldier's  death,  evidenced  a  common-law  marriage. 

4.  The  decision  in  the  case  of  Abby  L.  Hornby  (17  P.  D.,  199),  in  so  far  as  in- 
consistent with  this  decision,  is  overruled. 

Sweeney,  Assistant  Secretary: 

Claimant,  by  her  attorneys,  appealed  January  4,  1913,  from  the 
rejection  by  the  bureau,  December  13,  1912,  of  her  application  for 
widow's  pension,  filed  October  24,  1910,  No.  951196,  under  the  act  of 
April  19,  1908,  which  rejection  was  upon  the  ground  that  she  was  not 
the  legal  widow  of  the  soldier,  Franklin  B.  Ham,  late  of  Company 
A,  Tenth  Ehode  Island  Infantry,  as  at  the  time  of  her  marriage  to 
him  she  had  a  husband  by  a  former  marriage,  living  and  undivorced, 
and  that  her  marriage  to  the  soldier  was  void  under  the  laws  of  the 
State  of  Rhode  Island,  where  they  resided. 

It  appears  from  the  record  that  the  then  husband  of  the  claimant 
applied  for  a  divorce  from  her  on  February  11,  1871,  and  that  the 
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petition  was  heard  May  2, 1871,  but  no  final  decree  was  ever  entered, 
the  court  entry  reading,  "  Petition  being  discontinued  February  19, 
J  873,"  the  cause  evidently  having  lapsed  by  reason  of  petitioner's 
death.  Claimant  and  the  soldier  were  married  at  Johnston,  R.  I., 
May  14,  1871,  and  they  cohabited  in  the  relation  of  husband  and 
wife  in  said  State  to  the  date  of  the  soldier's  death,  April  17,  1910. 
It  is  shown  that  at  the  date  of  the  marriage  ceremony  the  soldier  was 
legally  competent  to  contract  marriage.  From  evidence  obtained 
by  an  agent  of  the  Pension  Bureau  it  appears  that  the  claimant,  at 
the  time  of  her  marriage  to  the  soldier,  was  led  to  believe,  and  did 
believe,  that  her  husband  had  procured  a  divorce  from  her  May  2, 
1871,  when  the  ciase  was  heard  in  court.  The  date  of  the  death  of 
claimant's  first  husband  is  given  as  January  24, 1873. 

It  is  contended  that  upon  the  removal  of  the  impediment  by  the 
death  of  her  first  husband,  January  24, 1873,  claimant  became  legally 
competent  to  contract  marital  relations  with  the  soldier,  and  that 
their  cohabitation  as  husband  and  wife  from  1873  to  the  date  of  the 
soldier's  death  in  1910,  their  aclaiowledgment  of  each  other  as  hus- 
band and  wife,  the  reputation,  that  they  were  husband  and  wife,  and 
their  consent  to  that  relation,  constituted  proof  of  a  marriage  valid 
at  common  law  under  the  laws  of  the  State  in  which  they  resided. 

The  evidence  from  which  a  common-law  marriage  may  be  inferred 
is  capacity  to  contract,  consent  of  the  parties  (which  may  be  inferred 
from  their  conduct) ,  general  reputation,  and  acknowledgment.  The 
evidence  in  this  case  clearly  establishes  this  relation  between  the 
soldier  and  the  claimant. 

Section  2  of  the  act  of  August  7,  1882  (22  Stat.,  345),  which 
controls  in  this  case,  provides : 

That  marriages  •  *  •  shall  be  proven  lu  pension  cases  to  be  legal  mar- 
riages according  to  the  law  of  the  place  where  the  parties  resided  at  the  time 
of  marriage  or  at  the  time  when  the  right  to  pension  accrued ;    ♦    ♦    ♦. 

It  appears,  from  an  examination  of  the  decisions  of  the  Supreme 
Court  of  the  State  of  Rhode  Island,  that  that  court  has  thus  far 
refrained  from  deciding  the  question  whether  a  common-law  mar- 
riage is  valid  in  that  State. 

Taking  cognizance  of  this  absence  of  an  authoritative  decision 
upon  the  subject,  the  United  States  Circuit  Court  for  the  District  of 
Rhode  Island,  in  the  case  of  Mathewson  v.  Phoenix  Iron  Foundry 
(20  Fed.  Rep.,  281),  decided  for  itself  the  question  whether  a 
common-law  marriage  was  valid  in  Rhode  Island.  The  complain- 
ant, Sarah  D.  Mathewson,  claimed  dower  in  certain  land  as  the 
widow  of  Henry  C.  Mathewson.  Their  union  was  a  common-law 
marriage.  The  decision  of  the  court  (Colt,  J.)  was  that  the  statute 
of  the  State  of  Rhode  Island  regulating  marriage  was  directory 
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merely  and  did  not  forbid  other  marriage  contracts,  and  that  a 
marriage  valid  at  common  law  was  good  in  the  State.  In  the  course 
of  an  exhaustive  opinion,  the  court  said : 

It  will  be  observed  that  the  Rhode  Island  statute  is  directory  in  form.  It 
contains  no  words  making  marriage  a  nullity  unless  the  statutory  form  is  com- 
plied with.  It  nowhere  declares  that  marriages  good  at  common  law  shall  be 
void.  On  the  contrary,  section  13  says:  "Whoever  shall  be  married  without 
duly  proceeding  as  by  this  chapter  is  required  shall  be  fined  not  exceeding 
fifty  dollars,"  which  implies  that  marriage  may  be  contracted  independent  of 
the  statutory  form,  and  that  such  marriage  is  not  invalid,  but  that  the  parties 
so  married  shall  be  liable  to  a  penalty.  This  provision  is  in  marked  contrast 
with  the  earlier  sections  of  the  chapter,  where  the  statute  expressly  makes 
marriages  within  the  prohibited  degrees  of  affinity  or  consanguinity,  and  in 
some  other  cases,  absolutely  nail  and  void. 

We  think  a  careful  reading  of  the  whole  statute  impresses  the  mind  with 
the  conviction  that  while  the  legislature  intended  to  subject  to  punishment  the 
parties,  as  well  as  those  officiating,  who  might  fail  to  observe  the  statutory 
provisions,  it  was  not  the  intention  to  make  marriages  void  by  reason  of  non- 
compliance, and  thus  subject  parties  to  all  the  serious  consequences  which 

would  flow  from  such  a  result. 

******* 

But  it  is  said  that  common-law  marriages  were  never  considered  valid  in 

Rhode  Island.    The  question  has  not  been  passed  upon  by  the  State  court. 
*•*•**« 

The  common  law  has  always  existed  in  Rhode  Island,  except  so  far  as  modi- 
fied or  changed  by  statute.  This  is  true  of  marriage,  as  well  as  other  subjects. 
The  legislature  may  have  seen  fit  in  early  times  to  do  away  entirely  witli  the 
common  law,  and  to  make  marriage  illegal  unless  it  conformed  to  the  statutory 
regulations.  But  if  the  legislature  had  at  any  time  repealed  all  statutes  on 
the  subject,  the  common  law  would  have  been  revived.  And,  in  so  far  as  the 
legislature  has  seen  fit  to  change  the  statute,  to  make  it  less  restrictive  by  not 
declaring  all  other  marriages  Illegal,  as  in  the  earliest  enactments,  in  so  far 
it  has  restored  the  common-law  right.  If,  upon  a  proper  construction  of  the 
statute  in  force,  we  find  the  common-law  right  is  not  denied,  then  it  still  exists, 
though  It  may  not  have  existed  under  former  and  difl!erent  statutes.  Unless 
the  statute  under  consideration,  upon  a  proper  construction,  prohibits  mar- 
riages per  verha  de  pracscnti,  we  do  not  think  we  should,  by  implication  derived 
from  old  statutes,  decide  against  their  validity.  To  make  marriages  void  and 
children  illegitimate,  by  implication,  is  a  serious  thing.  Because,  under  earlier 
statutes,  a  marriage,  not  made  in  conformity  therewith,  may  have  been  invalid, 
we  do  not  feel  warranted  in  implying  that  such  is  the  proper  interpretation  of 
the  statute  of  1857.  We  think  it  safer  to  hold  that  in  modifying  the  terms 
of  the  statute  the  legislature  intended  to  modify  the  law;  and,  as  we  have 
before  said,  our  conclusion  is  that  the  statute  of  1857  does  not  make  a  mar- 
riage per  verba  de  praesentif  or  at  common  law,  void;  this  being  the  construc- 
tion put  upon  similar  statutes  in  most  of  the  States,  and  in  the  Supreme  Court 
of  the  United  States. 

While  sedulously  refraining  from  passing  upon  the  general  ques- 
tion whether  a  marriage  at  common  law  is  a  valid  marriage  in  Rhode 
Island,  the  supreme  court  of  that  State  has  rendered  several  deci- 
sions in  cases  involving  a  determination  of  the  marital  relations  of 
persons  claiming  marriage  in  Rhode  Island,  but  of  whom  it  was 
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alleged  that  they  had  not  been  married  in  accordance  with  the 
statutes  of  the  State. 

In  the  case  of  East  Greenwich  v.  Warwick  (4  R.  I.,  138),  decided 
in  1856,  the  court  held  that  the  testimony  of  one  party  to  the  fact 
of  ceremonial  marriage,  supported  by  evidence  of  cohabitation  and 
reputation  for  30  years,  was  legal  evidence  of  marriage. 

In  Peck  V.  Peck  (12  E.  I.,  485),  decided  in  1880,  it  was  held  that 
betrothal  followed  by  copulation  does  not  constitute  a  common-law 
marriage,  when  the  parties  looked  forward  to  a  formal  ceremony. 

In  Odd  Fellows  Beneficial  Association  v.  Carpenter  et  al.  (17  R.  I., 
720),  decided  in  1892,  it  was  shown  that  there  had  been  cohabitation 
for  about  five  months;  that  it  did  not  appear  that  the  parties  had 
generally  been  reputed  husband  and  wife ;  that  it  did  appear  that  in 
his  will  the  alleged  husband  spoke  of  the  claimant  as  his  wife,  but 
there  was  also  testimony  that  he  elsewhere  referred  to  her  as  the 
woman  who  kept  house  for  him,  and  it  appeared  that  owing  to  his 
relations  with  the  woman,  he  had  been  on  bad  terms  with  his  chil- 
dren. The  court,  in  reviewing  the  evidence,  called  attention  to  the 
shortness  of  the  period  of  cohabitation  (five  months),  the  contradic- 
tory statements  of  the  deceased  as  to  the  status  of  the  alleged  widow, 
and  the  lack  of  reputation,  in  the  community,  of  the  parties  as  hus- 
band and  wife.    The  court  held : 

We  therefore  decide  that  the  respondent  has  not  proved  that  she  Is  the 
widow  of  the  deceased  by  virtue  of  a  common-law  marriage,  even  assuming 
that  we  should  be  obliged  to  hold  that  such  a  marriage,  if  duly  proved,  would 
be  valid  in  this  State. 

In  Williams  v.  Herrick  (21  R.  I.,  401),  decided  in  1899,  and  which 
was  a  bill  in  equity  to  avoid  a  trust,  it  was  shown  that  Moses  and 
Martha  Olney  were  ceremonially  married  on  November  4,  1817. 
They  had  cohabited  since  1798,  and  the  question  was  whether  a 
marriage  existed  between  them  prior  to  the  date  of  the  ceremony. 
Children  had  been  born  to  the  pair,  and  the  mother  and  the  children 
were  known  by  the  name  of  Olney.  Moses  had  desired  to  marry 
Martha  in  the  regular  statutory  manner,  but  his  father  opposed  the 
match  and  threatened  him  with  disinheritance.  Martha  led  a  se- 
cluded life,  and  there  was  little  association  between  her  and  the 
members  of  the  Olney  family  until  after  the  ceremonial  marriage. 
Discussing  the  evidence,  the  court  said : 

But  If  this  be  the  fact,  and  Moses  and  Martha  had  a  matrimonial  intent. 
It  la  difficult  to  understand  why,  on  the  death  of  the  father,  when,  so  far  as  ap- 
pears, the  cohabitation  began,  Moses  and  Martha  should  not  have  been  regu- 
larly married,  and  thus  placed  their  relations  beyond  a  doubt.  We  can  not 
help  feeling  that  the  association  between  Moses  and  Martha  was  not  of  the 
character  now  claimed  for  it,  and  that  the  father's  disapproval  of  it  was  for 
that  reason. 
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And  the  fact  that  a  marriage  was  deemed  necessary  by  a  friend,  who  advised 
it,  is  evidence  that  there  was  no  general  and  uniform  reputation  in  the  com- 
munity that  they  were  married.  To  prove  a  marriage  by  cohabitation  and  repu- 
tation the  reputation  must  be  general  and  uniform. 

The  court  held : 

While  a  certain  presumption  of  marriage  in  cases  involving  legitimacy  arises 
from  long-continued  cohabitation  of  the  parties,  yet,  In  order  to  constitute  evi- 
dence from  which  a  marriage  may  be  inferred,  the  origin  of  the  cohabitation 
must  have  been  consistent  with  a  matrimonial  intent,  and  the  cohabitation 
must  have  been  of  such  a  character  and  the  conduct  of  the  parties  such  as 
led  to  the  belief  in  the  community  that  a  marriage  existed  and  thereby  to 
create  the  general  and  uniform  reputation  of  a  marriage. 

In  State  v.  Tillinghast  (25  R.  I.,  391),  decided  in  1903,  it  was 
held  that,  in  a  criminal  prosecution^  evidence  of  cohabitation,  of  the 
conduct  of  the  parties  in  holding  themselves  out  as  husband  and 
wife,  having  children,  etc.,  was  not  enough  to  establish  a  marriage, 
but  was  admissible  by  way  of  corroboration  of  the  existence  of  a 
marriage. 

This  appears  to  be  the  latest  decision  of  the  supreme  court  of 
Bhode  Island  pertinent  to  the  issue  here. 

It  will  be  observed  that,  of  the  cases  in  which  it  was  held  there  was 
not  a  valid  marriage,  in  the  Peck  case  the  determining  feature  ap- 
peared to  be  that  the  parties  looked  forward  to  a  formal  ceremony 
and  did  not  agree  to  become  husband  and  wife  without  it;  in  the 
Carpenter  case  the  testimony  as  to  the  marital  relation  was  conflict- 
ing, the  period  of  cohabitation  only  a  few  months,  and  no  clear 
general  repute  of  the  parties  as  husband  and  wife;  in  the  Williams- 
Herrick  case  there  was  no  general  and  uniform  reputation  in  the 
community  that  the  parties  were  married,  and,  furthermore,  the 
circumstances  occurred  about  a  century  before  the  trial  had  in  the 
case,  and  under  a  State  constitution  and  laws  less  liberal  than  those 
in  force  in  1899.  The  Tillinghast  case  (where,  however,  it  was  de- 
termined there  was  a  ceremonial  marriage)  was  a  criminal  action, 
requiring  the  marital  relations  of  Tillinghast  to  be  proved  with  the 
strictness  required  in  such  actions.  The  case  at  bar  does  not  arise 
under  a  criminal  law,  and  the  parties  lived  together,  after  the  death 
of  the  former  husband  of  the  claimant,  reputed  to  be  husband  and 
wife,  for  some  37  years,  and  until  the  death  of  the  soldier. 

It  thus  appears  that  the  highest  court  of  the  State  of  Rhode 
Island  has  neither  decided  that  a  common-law  marriage  is  a  lawful 
marriage  in  the  State  or  that  it  is  not;  and,  further,  that  whenever 
such  court  has  been  called  upon  to  pass  upon  the  question  whether 
litigants  before  it  have  been  legally  married  in  the  State,  their  com- 
pliance with  the  statutory  requirements  not  being  established,  it  has 
decided  each  case  on  the  particular  facts  presented,  without  an- 
nouncing any  general  rule.    In  the  presence  of  an  authoritative  pro- 
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fwuncement  by  the  highest  court  of  the  State  upon  the  question 
involved  in  this  case,  i.  e.,  whether  or  not,  under  the  circumstances 
presented,  the  parties  were,  under  the  law  of  Rhode  Island,  husband 
and  wife,  or  if  such  court  had  rendered  a  decision  in  a  practically 
analogous  case,  the  department,  charged  as  it  is  with  the  adminis- 
tration of  the  pension  laws,  would  be  required  to  follow  such  decision, 
in  view  of  the  provisions  of  the  act  of  August  7,  1882,  above  quoted. 
But  there  has  been  no  such  authoritative  legal  pronouncement.  In 
this  situation  the  United  States  Circuit  Court  for  the  District  of 
Hhode  Island,  in  the  Mathewson  case,  above  cited,  adjudicated  the 
question  of  marital  status  for  itself,  deciding,  as  stated  above,  that  a 
common-law  marriage,  upon  well-recognized  principles  of  law,  was 
valid  in  Bhode  Island. 

It  does  not,  of  course,  follow  that  because  common-law  marriages 
are  valid  in  Ehode  Island,  or  have  never  been  declared  invalid  by 
the  court  of  last  resort  in  that  State,  that  upon  the  removal  of  the 
impediment  of  a  prior  marriage  by  the  death  of  the  husband  the 
claimant  in  this  case  became  the  lawful  wife  of  the  soldier.  It  must 
be  further  shown  that  the  object  of  the  union  was  matrimony  and 
continued  to  be  matrimony  after  the  removal  of  the  impediment. 
Bishop,  in  his  work  on  Marriage,  Divorce,  and  Separation,  says  upon 
this  point  (see  vol.  1,  sees.  964,  970,  pp.  966-972) : 

If  the  parties  desire  marriage  and  do  what  they  can  to  render  their  union 
matrimonial,  yet  one  of  them  is  under  a  disability — as  where  there  is  a  prior 
marriage  undissolved — their  cohabitation,  thus  matrimonially  meant,  will  in 
matter  of  law  make  them  husband  and  wife  from  the  moment  when  the  dis- 
ability is  removed,  and  it  is  immaterial  whether  they  knew  of  its  existence  or 
its  removal  or  not,  nor  is  this  a  question  of  evidence.  This  doctrine  is  over- 
looked In  some  of  the  cases,  but  it  is  abundantly  sustained  by  others,  and  the 
reasoning  on  which  it  rests  is  conclusive.  Here  are  the  mutual  present  consent, 
to  which  not  even  written  or  spoken  words  are  necessary,  and  consummation, 
which  is  useful  in  the  proofs,  but  is  not  necessary — more,  therefore,  than  the 
law  requires. 

A  relation  or  state  of  things  once  appearing  is  presumed  to  continue  "  until 
the  contrary  is  shown,  or  until  a  different  presumption  is  raised  from  the  nature 
of  the  subject  in  question."  So  that  if  marriageable  parties  enter  into  a  mere- 
tricious cohabitation  because  preferring  it  to  matrimony,  and  nothing  afterwards 
appears  indicating  a  change  of  opinion  or  purpose,  and  no  counter  presumption 
arises,  a  continuance  of  this  cohabitation  will  under  no  form  of  the  marriage 
laws  raise  a  presumption  of  marriage. 

In  the  case  of  Clark  et  al.  v.  Barney  et  al.  (103  Pac,  598),  the 
Supreme  Court  of  Oklahoma  said,  concerning  this  question  of  the 
intent  of  the  parties: 

It  seems  to  be  the  rule,  where  common-law  marriages  are  permissible,  that, 
although  no  subsequent  marriage  ceremony  is  performed,  the  parties  having 
previously,  under  the  forms  of  law  evidencing  the  contract  of  marriage,  assumed 
that  relation  In  good  faith  and  innocent  of  any  willful  intention  to  commit 
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wrong,  believing  that  the  contract  of  marriage  was  valid,  and  having  contUmed 
that  relation  in  good  faith  for  a  long  period  after  it  conld  have  been  legally 
assumed,  the  presumption  arises  that  thereby  they  intended  and  meant  mar- 
riage, mutually  consenting  to  a  contract  of  that  character. 

A  number  of  cases  are  cited,  including  Poole  v.  People  (24  Colo., 
610;  52  Pac,  1025) ;  Williams  v.  Williams  (46  Wis.,  465;  1 N.  W.,98). 

In  a  cause  (University  of. Michigan  v.  McGuckin,  64  Nebr.,  300;  89 
N.  W.,  778),  which  on  the  facts  was  less  clear  and  meritorious  than 
the  instant  case,  the  Supreme  Court  of  Nebraska  held  that  the  consent 
requisite  to  the  creation  of  the  marriage  relation  need  not  be  ex- 
pressed in  any  particular  manner,  nor  by  any  prescribed  form  of 
words,  but  might  be  evidenced  by  any  clear  and  unambiguous  lan- 
guage or  conduct.  That  court's  statement  of  the  governing  princi- 
ple appeals  to  me  as  not  only  commendable  for  its  perspicuity,  but  its 
soundness  in  both  law  and  morals.  As  to  the  so-called  contract  of 
marriage  it  said: 

That  it  Is  not  a  contract  resembling  In  any  but  the  slightest  degree,  except 
as  to  the  element  of  consent,  any  other  contract  with  which  the  courts  have  to 
deal,  is  apparent  upon  a  moments  reflection.  This  was  pointed  out  by  the 
late  Mr.  Justice  Field,  with  his  usual  clearness  of  expression  and  wealth  of 
Illustration,  In  Maynard  v.  HiU  (125  U.  S.,  190;  8  Sup.  Ct,  723;  31  L.  Ed.,  654). 
What  persons  establish  by  entering  into  matrimony  Is  not  a  contractual  rela- 
tion, but  a  social  status;  and  the  only  essential  features  of  the  transactions 
are  that  the  participants  are  of  legal  capacity  to  assume  that  status,  and  freely 
consent  so  to  do.  It  may  be  true,  as  counsel  for  appellant  contends,  that  the 
indispensable  consent  can  not  be  implied,  but  must  in  all  cases  be  expressed; 
but  it  does  not  follow  that  it  must  be  expressed  in  any  especial  manner,  or  by 
any  prescribed  form  of  words.  The  statute  above  cited  dispenses  with  all  cere- 
monials, verbal  as  well  as  other.  It  was  probably  this  idea  which  was  in  the 
mind  of  the  trial  judge  when  he  penned  the  words  quoted  above  from  his 
finding.  In  other  words,  it  appeared  to  him,  as  it  appears  to  us,  that  there  was 
sufficient  evidence  that  after  the  obtaining  of  the  last  divorce  the  parties 
consented  to  assume  the  sbitus  of  husband  and  wife,  although  they  made  no 
explicit  verbal  contract  or  agreement  so  to  do. 

See,  also.  Love  v.  Love  (142  Pac,  306) ;  Mock  et  al.  v.  Chaney  (87 
Pac,  538);  Schuchart  v.  Schiichart  (60  Pac,  311);  Weatherall  v. 
Weatherall  (105  Pac,  822) ;  Foster  v.  Hawley  (8  Hun,  68) ;  United 
States  V.  Hays  (20  Fed.,  710) ;  Adger  v.  Ackerman  (115  Fed.,  124) ; 
Campbell  v.  Campbell  (Breadalbane  case),  L.  R.,  1  House  of  Lords 
Cases,  182. 

Notwithstanding  adjudications  to  the  contrary  by  courts  of  re- 
spectable authority,  and  many  ill-considered  and  befogging  statements 
in  textbooks  that  a  void  marriage  is  not  the  subject  of  ratification  (a 
proposition  the  abstract  soundness  of  which  none  will  dispute) ,  the 
above-cited  authorities  are  as  convincing  to  the  reason  as  they  are 
satisfying  to  the  conscience  and  declare  that  rule  that  should  obtain 
in  a  humane  and  enlightened  jurisprudence. 
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In  this  case  the  evidence  is  particularly  strong  that  matrimony, 
and  not  a  meretricious  union,  was  intended.  Following  a  marriage, 
performed  imder  circumstances  indicating  they  believed  a  marriage 
would  be  legal,  these  people  lived  together  for  nearly  40  years,  and 
until  the  soldier's  death,  holding  themselves  out  as  husband  and  wife, 
and  reputed  to  be  such  by  their  neighbors  and  with  all  with  whom 
they  came  in  contact.  No  authoritative  ruling  of  the  highest  court 
of  the  State  of  Rhode  Island  requires  me  to  decide  against  the  status 
of  marriage  and  fix  upon  an  unoffending  woman  the  implications 
and  consequences  resulting  therefrom.  It  is  therefore  held  that  at 
date  of  soldier's  death  a  lawful  marriage  with  appellant  subsisted; 
that  she  is  his  widow  and  is  entitled  to  the  pension  applied  for. 

The  bureau  action  in  this  case  from  which  the  appeal  was  taken 
was  error  and  is  reversed,  and  the  decision  of  the  department  in  the 
case  of  Abby  L.  Hornby  (17  P.  D.,  199),  in  so  far  as  inconsistent 
with  the  present  decision,  is  hereby  overruled  and  vacated. 

Reversed. 

No.  26. 

Arklef  Christian. 
Decided  February  19,  1915. 

DiscHABGE — Joint   Resolution    of   July   1,    1902 — Desertion — Bounty — Sub- 
stitute. 

The  words  "  bounty  or  gratuity  other  than  from  the  U.  S."  as  used  In  the  proviso 
to  section  2  of  the  joint  resolution  of  July  1,  1902  (32  Stat  L.,  750),  com- 
prehends State  and  local  bounty  and  any  other  form  of  gratuity,  private  or 
public,  which  induced  "  bounty  jumping  " ;  and  money  paid  to  a  substitute 
by  his  principal  is  within  the  proviso  of  said  joint  resolution;  and  if  the 
saitfe  is  in  excess  of  that  to  which  the  substitute  would  have  been  entitled 
if  he  had  continued  to  serve  faithfully  until  honorably  discharged  under 
his  previous  contract  of  service  during  the  late  War  of  the  Rebellion, 
would  debar  him  under  said  joint  resolution  from  pension  under  either  the 
act  of  June  27.  1890,  or  the  act  of  May  11,  1912. 

The  decision  in  the  case  of  Bridget  Whelan  (14  P.  D.,  3S0)  is  overruled. 

Sweeney,  Assistant  Secretary, 

The  department  has  considered  the  submitted  case  of  Arkley  Chris- 
tian, who  was  a  private  during  the  War  of  the  Rebellion  in  Company 
C,  Thirty-ninth  Illinois  Infantry,  and  is  now  pensioned  (certificate 
No.  7077716)  under  the  act  of  June  27,  1890  (26  Stat.,  182).  He  ap- 
plied May  31,  1912,  for  pension  under  the  act  of  May  11,  1912  (37 
Stat.,  112),  and  such  application  is  submitted  for  consideration  under 
section  2  of  the  joint  resolution  of  July  1, 1902  (32  Stat.,  750)  — 

construing  the  act  approved  June  27,  1S90,  entitled  "An  act  granting  pensions 
to  soldiers  and  sailors  who  are  incapacitated  for  the  performnnce  of  manual 
labor,  and  providing  for  pensions  to  widows,  minor  children,  and  dependent 
parents,"  and  for  other  purposes, 
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and  the  decision  of  the  department  in  the  case  of  Bridget  Whelan 
(14  P.  D.,  380),  holding  that  the  bounty  or  gratuity  specified  in  the 
second  section  of  said  joint  resolution  does  not  include  the  considera- 
tion paid  to  a  substitute  soldier  by  his  principal  under  their  private 
contract  whereby  the  former  agrees  to  serve  in  the  place  and  stead 
of  the  latter. 

The  records  of  the  War  Department  show  that  Christian  first  en- 
listed in  the  Confederate  Army  July  31,  1862,  was  reported  present 
on  the  first  roll,  October  12,  1862,  and  upon  no  roll  thereafter.  He 
was  enrolled  in  the  Union  Army,  Battery  C,  First  Battalion  Ten- 
nessee Light  Artillery,  June  1, 1864,  and  deserted  therefrom  Septem- 
ber 21,  1864,  and  such  charge  has  not  been  removed.  He  again  en- 
listed March  31, 1865,  in  Company  C,  Thirty-ninth  Illinois  Infantry, 
and  was  mustered  out  December  6,  1865.  He  was  paid  September 
12,  1864,  a  bounty  of  $26  under  the  act  of  July  22,  1861  (12  Stat, 
268),  and  would  have  been  entitled  upon  completion  of  his  term  of 
enlistment  in  that  service  to  a  further  sum  of  $75  under  that  act,  and 
by  the  act  of  July  28,  1866  (14  Stat.,  310,  322),  to  an  additional 
bounty  of  $100. 

Christian  admits  that  upon  his  enlistment  in  his  last  service  he 
received  $800  as  a  substitute. 

The  history  of  said  joint  resolution  of  July  1,  1902,  is  set  forth  in 
the  decision  of  the  department  in  the  case  of  William  P.  Murtry 
(15  P.  D.,  63),  and  in  the  case  of  Adam  Zarn  (19  P.  D.,  129 )\ 
It  is  sufficient  for  the  purposes  of  this  decision  to  state  that  section  1 
of  said  joint  resolution  was  originally  resolution  No.  8,  passed  by 
the  Senate,  which,  upon  consideration  by  the  House  Committee  on 
Invalid  Pensions,  said  committee  proposed  in  their  report.  May  19, 
1902,  to  amend  by  adding  thereto,  as  section  2  thereof,  what  is  sub- 
stantially said  section  2  as  was  later  enacted.  The  amendment  pro- 
posed by  said  committee  reads  as  follows  (H.  Repts.,  vol.  8,  57th 
Cong.,  1st  sess.,  Kept.  No.  2107) : 

That  in  the  administration  of  the  pension  laws  any  enlisted  man  of  the 
Army,  inchiding  regulars,  volunteers,  and  militia,  or  any  appointed  or  enlisted 
man  of  the  Navy  or  Marine  Corps  who  was  honorably  discharged  from  the  last, 
contract  of  service  entered  into  by  him  during  the  late  War  of  the  Rebellion, 
shall  be  held  and  considered  to  have  been  honorably  discharged  from  all  simi- 
lar contracts  of  service  previously  entered  Into  by  him  during  said  war:  Pro- 
vided, That  such  enlisted  or  appointed  man  served  not  less  than  six  months 
under  said  last  enlistment  or  appointment,  that  his  entire  service  under  said 
last  enlistment  or  appointment  was  faithful,  and  that  he  did  not  receive  by 
reason  of  said  last  enlistment  or  appointment  any  bounty  or  other  gratuity  in 
excess  of  that  to  which  he  would  have  been  entitled  If  he  had  continued  to 
serve  faithfully  until  honorably  discharged  under  any  contract  of  service  pre- 
viously entered  into  by  him,  either  in  the  Army,  Navy,  or  Marine  CJorps,  during 
the  War  of  the  Rebellion. 

The  proposed  amendment,  however,  as  presented  by  the  chairman 
of  that  committee  to  the  House,  July  1,  1902,  for  consideration  and 
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action,  contained  a  change  in  the  verbiage  of  such  amendment.  The 
words  contained  in  the  proposed  amendment,  according  to  said  com- 
mittee's report,  "bounty  or  other  gratuity,"  were  changed  in  such 
amendment  as  presented  on  July  1,  1902,  to  "bounty  or  gratuity 
other  than  from  the  United  States,"  in  which  form  the  joint  reso- 
lution was  passed. 

The  legislative  record  does  not  show  how  this  change  was  made. 
The  committee  in  their  report  referred  to  the  "bounty  or  other 
gratuity"  specified  in  the  amendment  then  proposed  by  them  as 
bounty  or  gratuity  "from  the  Government,"  and  the  department's 
decision  in  the  case  of  Whelan,  supra^  evidently  accepted  this  con- 
struction of  the  language  used  in  the  second  section  of  the  joint  reso- 
lution as  passed. 

Debates  and  committee  reports  are  not  admissible  in  construing  an 
act  (United  States  v.  Freight  Association,  166  U.  S.,  290,  318), 
although  its  legislative  history  may  be  resorted  to  in  coming  to  an 
understanding  of  its  course  of  enactment.  (Blake  v.  National 
Banks,  23  Wall.,  307,  319.) 

The  department,  upon  careful  consideration  of  said  second  section 
as  enacted,  is  of  the  opinion  that  an  erroneous  view  was  taken  in 
said  decision  in  the  Whelan  case  of  the  language  used  in  said  second 
section  as  passed.  Instead  of  using  the  words  "  bounty  "  and  "  gratu- 
ity" as  synonymous,  referring  to  governmental  benefits  only,  two 
classes  appear  to  have  been  intended — (1)  bounty  which  includes 
governmental  benefits  and  probably  governmental  benefits  given  by 
the  United  States  Government  alone  and  (2)  "gratuities  other  than 
from  the  United  States,"  a  class  comprehending  State  and  local 
bounties  and  any  other  form  of  gratuity,  private  or  public,  given 
which  induced  bounty  jumping.  This  appears  to  be  the  obvious 
comprehensive  meaning  of  the  language  used,  and  under  this  view 
thereof  the  money  paid  to  a  substitute  by  his  principal  is  within  the 
purview  of  said  joint  resolution,  and  if  same  is  in  excess  of  that  to 
which  the  substitute  would  have  been  entitled  if  he  had  continued 
to  serve  faithfully  until  honorably  discharged  under  his  previous 
contract  of  service  during  said  war  would  debar  him  under  said  joint 
resolution  from  pension  under  either  said  act  of  June  27,  1890,  or 
said  act  of  May  11,  1912,  as  construed  by  the  department.  Both  of 
said  acts  provide  for  pension  to  those  who  had  rendered  military  or 
naval  service  for  90  days  or  more  during  the  War  of  the  Eebellion 
and  been  "honorably  discharged  therefrom,"  which  the  department 
has  held  requires  an  honorable  discharge  from  all  service  contracted 
to  be  rendered  during  said  war.  (Sarah  Bush,  9  P.  D.,  144;  Daniel 
G.  Peterson,  13  P.  D.,  346.) 

The  decision  of  the  department  in  the  case  of  Whelan  is  therefore 
overruled  and  the  application  by  Christian  will  be  rejected. 
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No.  27. 
Mary  L.,  widow  of  Arthur  A.  Chenowbth. 

Decided  February  25,  1915. 

Death    Cause — ^Pulmonaby    Tubebculosib — Pathological    Seqttence — ^Bbon- 

CHiTis — ^Nasofhabyngeal  Catabbh. 

Soldier  was  pensioned  from  the  date  of  his  discharge,  August  2,  1865,  to  the 
date  of  his  death,  December  12,  1912,  for  chronic  bronchitis  and  naso- 
pharyngeal catarrh  and  resulting  de^ifuess,  sequels  of  an  attack  of  measles 
in  March,  1864.  His  rate  of  pension  was  Increased  from  time  to  time 
from  $4  to  $30  per  month,  the  latter  rate  commencing  from  the  date  of 
the  certificate  of  a  medical  examination  made  August  8,  1912,  when  it 
was  reported  that  the  pulmonary  disease  presented  characteristic  symp- 
toms of  chronic  fibroid  phthisis,  and  there  was  marked  nasopharyngeal 
catarrh,  with  perforation  of  the  nasal  septum  and  closure  of  the  Eustachian 
tube&    He  died  of  pulmonary  tuberculosis. 

Held:  That  as  medical  authorities  show  that  pulmonary  tuberculosis  may 
simulate  simple  bronchitis,  and  at  times  it  is  difficult  to  make  a  positive 
diagnosis  between  chronic  bronchitis  and  Incipient  pulmonary  tubercu- 
losis, and  as  it  is  impossible  to  separate  the  symptoms  attributable  to  the 
so-called  chronic  bronchitis  in  this  case  from  those  attributable  to  tuber- 
culosis, or  to  determine  when  tuberculosis  first  became  a  factor,  if  it  did 
not  originate  in  the  service  as  a  sequelae  of  measles,  soldier's  death  from 
pulmonary  tuberculosis  is  accepted  as  due  to  his  military  service. 

Sweeney,  Assistant  Secretary: 

Mary  L.  Chenoweth,  a  pensioner  (certificate  No.  775667)  under  the 
act  of  April  19,  1908,  as  the  widow  of  Arthur  A.  Chenoweth,  late  a 
sergeant  of  Company  K,  Ninth  Tennessee  Cavalry,  has  appealed  from 
the  action  of  the  Commissioner  of  Pensions  rejecting  her  claim  for 
pension  under  the  general  law.  Said  claim  was  filed  February  7, 
1913,  along  with  the  claim  under  the  act  of  April  19,  1908.  It  was 
rejected  June  1,  1914,  "  on  the  ground  that  the  soldier's  death  from 
pulmonary  tuberculosis  was  not  due  to  chronic  bronchitis  and  naso- 
pharyngeal catarrh  and  resulting  nearly  total  deafness  of  left  ear 
and  slight  deafness  of  right  ear,  for  which  he  was  pensioned,  nor  is 
it  shown  to  have  been  otherwise  due  to  his  military  service."  The 
appeal  was  entered  June  3,  1914. 

The  soldier's  service  covered  the  period  from  September  4,  186*3. 
to  August  2, 1865.  He  was  pensioned  from  the  date  of  his  discharge. 
The  pensioned  affections  were  alleged  and  shown  as  sequelse  of  an 
attack  of  measles  in  March,  1864.  The  rate  of  his  pension  was 
increased  from  time  to  time  from  $4  to  $30  per  month.  He  was 
married  to  the  appellant  November  25,  1886.  He  died  December  12, 
1912,  of  pulmonary  tuberculosis,  as  stated  by  Dr.  E.  M.  Pallette,  the 
attending  physician,  in  an  affidavit  which  was  filed  along  with  the 
widow's  claims  for  pension. 
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It  appears  that  in  his  capacity  as  a  member  of  the  board  of  exam- 
ining surgeons  at  Los  Angeles,  Cal.,  Dr.  Pallette  made  the  last 
official  medical  examination  of  the  soldier  August  8, 1912,  about  four 
months  before  his  death.  The  report  of  said  examination,  which 
was  made  at  his  residence,  shows  that  the  soldier  was  65  years  of  age, 
5  feet  10  inches  in  height,  and  115  pounds  in  weight;  that  he  was 
weak  and  emaciated  and  had  the  general  appearance  of  a  consump- 
tive ;  that  the  pulmonary  disease  presented  characteristic  symptoms  of 
chronic  fibroid  phthisis;  that  there  was  marked  nasopharyngeal 
catarrh,  with  perforation  of  the  nasal  septum  and  closure  of  the 
Eustachian  tubes. 

In  view  of  the  conditions  described  in  this  report,  the  soldier's 
pension  was  increased  to  $30  per  month.  In  fact,  the  higher  rates 
allowed  from  time  to  time  were  based  largely  upon  increasing  dis- 
ability from  the  affection  of  the  lungs. 

Previously,  in  an  affidavit  filed  July  1,  1912,  Dr.  T.  C.  Meyers 
had  testified  that  upon  examination  he  found  the  soldier  suffering 
from  fibroid  phthisis,  myocarditis,  and  arteriosclerosis.  Afterwards, 
in  an  affidavit  filed  November  21,  1912,  along  with  a  claim  for  fur- 
ther increase  of  the  soldier's  pension.  Dr.  Albert  W.  Moore  stated 
that  an  examination  of  the  soldier's  lungs  and  sputum  showed  him 
to  be  tuberculous. 

From  the  evidence  on  file  and  the  reports  of  previous  official  medi- 
cal examinations,  it  would  appear  that  chronic  pulmonary  tuber- 
culosis existed  for  many  years  and  had  been  ingrafted  on  chronic 
bronchitis  or  had  become  a  complication  of  that  affection,  and  yet 
it  is  not  impossible  that  the  tuberculous  disease  itself  originated  in 
ser%'ice,  in  view  of  the  record  of  treatment  for  several  months  for 
"  inflammation  of  lungs,"  "  bronchitis,"  and  "  pneumonia,"  together 
with  the  fact  of  the  soldier's  transfer  to  the  invalid  corps  July  29, 
1864,  by  reason  of  "pneumonia."  Indeed,  this  view  seems  to  have 
been  entertained  by  the  medical  referee  of  the  Pension  Bureau,  for 
under  date  of  October  13,  1913,  apparently  in  reply  to  a  question 
propounded  by  the  Chief  of  the  Civil  War  Division,  it  was  stated : 

The  fatal  disease  of  lungs  may  be  accepted  as  covered  by  the  pensioned 
chronic  bronchitis  In  this  case. 

That  opinion  was  canceled  December  15,  1013,  however,  and  the 
following  opinion,  bearing  the  latter  date,  was  substituted  therefor : 

The  fatal  pulmonary  tuberculosis  can  not  be  accepted  as  a  result  of  chroaic 
bronchitis,  naso-pharyngeal  catarrh,  and  resulting  deafness,  for  which  formerly 
pensioned  under  the  general  law. 

The  action  rejecting  the  widow's  claim  under  the  general  law  was 
in  accordance  with  this  opinion. 
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Under  date  of  June  6, 1914,  in  the  report  accompanying  the  appeal, 
the  Commissioner  of  Pensions  states: 

The  soldier  was  receiving  second  grade  at  the  time  of  his  death,  the  rate 
having  evidently  covered  the  entire  lung  conditioil.  ♦  *  ♦  There  is  no 
question  but  that  the  actual  cause  of  death  was  tuberculosis. 

The  soldier  served  from  September  4,  1863,  to  August  2,  1865,  and  his  in- 
fection with  bacilli  of  tuberculosis  is  indicated  as  occurring  within  a  few  years 
of  death  and  at  Icfast  more  than  40  years  after  discharge. 

It  must  be  admitted  that  many  similar  claims  have  been  allowed  upon 
theories  of  favorable  conditions  developed  in  service  for  the  seat  of  germ 
growth,  lessened  power  of  resistance,  etc.  From  a  common-sense  standpoint 
and  from  a  scientific  standpoint,  the  admission  of  the  general  law  case  can  not 
be  defended,  as  tuberculosis  is  not  due  to  anything  but  tubercle  bacilli.  The 
soldier's  death  was  not  due  to  his  service  and  should  not  be  so  accepted  upon  a 
theoretical  basis  in  opposition  to  accepted  pathology. 

There  seems  to  be  no  reasonable. foundation  for  the  statement  to 
the  effect  that  the  tuberculous  disease  in  this  case  originated  in  or 
about  1905,  at  least  40  years  after  the  soldier's  discharge.  The  re- 
port of  the  last  official  examination  (Aug.  8,  1912)  contains  a  state- 
ment that  for  four  years  the  soldier  had  been  coughing  constantly 
and  losing  weight  and  strength  steadily,  but,  as  already  intimated, 
the  reports  of  preceding  examinations  (there  was  no  official  ex- 
amination between  May  18,  1892,  and  Aug.  8,  1912)  show  that  for 
many  years  he  had  a  bad  cough,  was  emaciated  and  anemic,  and 
presented  various  conditions,  such  as  areas  of  dullness  and  emphy- 
sema, and  asthma,  which  may  have  been  indications  of  tuberculosis 
rather  than  of  simple  chronic  bronchitis. 

The  statement  that  "  many  similar  claims  have  been  allowed  "  ap- 
parently refers  to  the  well-established  practice  of  the  Pension  Bureau 
in  cases  of  this  character,  whether  involving  title  to  widow's  or 
minor's  pension  under  the  general  law,  or  title  to  invalid  pension  or 
increase  thereof  under  the  general  law,  where  complicating  diseases 
are  ingrafted  upon  and  inseparable  from  the  primary  disease,  to  ac- 
cept the  disability  or  the  death  of  a  soldier  as  due  to  or  complicated 
with  the  cause  accepted  as  of  service  origin.  Such  practice  is  illus- 
trated in  this  soldier's  case,  and  there  seems  to  be  no  justifiable 
ground  for  a  departure  therefrom  or  for  adopting  a  different  rule 
in  regard  to  the  widow's  claim. 

As  stated  in  the  case  of  the  widow  of  Josiah  T.  Tuttle  (3  P.  D., 
62): 

It  is  not  necessary  to  show  a  direct  pathological  connection  between  the 
disease  from  which  the  soldier  died  and  that  for  which  he  was  pensioned. 

In  the  decision  of  the  case  of  Mary  E.  Dolan,  widow  (11  P.  D.,  62), 
the  department  discussed  the  proximate  and  casual  or  remote  causes 
of  death  and  summed  up  in  the  following  conclusions  the  principles 
enunciated  in  other  cases : 

First  When  it  is  shown  that  a  disability  of  service  origin  was  an  important 
controlling  factor  in  the  cause  of  death,  as  well  as  being  so  complicated  with 
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otlier  causes  that  its  influence  can  not  be  separated  from  the  other  causes,  or 
tlie  precise  degree  of  materialness  of  each  factor  in  death  is  not  susceptible  of 
determination,  then  the  disability  of  service  origin  may  be  legally  accepted  as 
the  cause  of  death. 

Second.  When  it  is  shown  that  a  disability  of  service  origin  was  a  predis- 
l)osing  factor  in  the  death  cause,  although  so  connected  with  other  obscure 
causes  that  the  particular  or  specific  contribution  of  each  disease  in  the  actual 
cause  of  death  is  not  determinable  from  a  medical  standiioint,  then  such  dis- 
ability may  be  accepted  as  the  cause  of  death,  provided  the  evidence  shows 
that  the  service  disability  was  so  great  a  contributing  factor  that  but  for  such 
service  disability  death  would  not  have  ensued. 

The  Dolan  decision  was  promulgated  under  date  of  August  18, 
1900,  and  the  rules  laid  down  therein  have  not  been  annulled  or 
amended. 

It  is  well  laiown  that  pulmonary  tuberculosis  may  simulate  sim- 
ple bronchitis,  and  that  at  times  it  is  impossible,  except  by  the  use 
of  modem  delicate  tests,  to  make  a  positive  diagnosis  between 
chronic  bronchitis  and  incipient  pulmonary  tuberculosis.  Medical 
authorities  show  that  the  bacillus  tuberculosis  may  gain  access  to 
the  lungs  through  the  same  channels  as  the  germs  or  irritants  that 
occasion  pneumonia.  Stengel  states  (Pathology,  p.  459)  that  the 
most  frequent  method  of  infection  is  through  the  air  passages 
(bronchogenic  tuberculosis),  the  bacilli  in  such  cases  coming  directly 
from  the  outside  world  or  from  a  tuberculous  lesion  of  the  nose, 
mouth,  pharynx,  larynx,  or  bronchi,  which  in  turn  frequently  was 
caused  by  bacilli  inhaled  from  without.  It  also  appears  that  per- 
sistent simple  bronchitis  is  rare  before  the  age  of  40;  that  while 
bronchitis  is  recognized  as  a  constant  accompaniment  of  pulmonftry 
tuberculosis,  there  may  be  a  true  tuberculosis  bronchitis;  that  some 
cases  of  ulcerative  and  fibroid  tuberculosis  are  very  chronic  and  may 
be  discovered  only  by  accident  in  the  course  of  what  was  thought  to 
be  chronic  bronchitis,  emphysema,  or  asthma;  that  in  view  of  the 
undoubted  specific  nature  of  tuberculosis  there  is  no  tendency  to  the 
transition  of  other  diseases  into  tuberculosis,  as  was  formerly  sup- 
posed. However,  as  stated  by  Anders  (Practice  of  Medicine,  11th 
ed.,  1913,  p.  241) : 

Tuberculosis  is  embraced  among  the  sequelae  of  many  acute  infectious  and 
chronic  diseases — influenza,  measles,  pneumonia  ♦  ♦  ♦ — for  the  reason 
tliat  they  render  the  tissue  soil,  especially  that  of  the  respiratory  tract,  more 
favorable  to  infection. 

In  Modern  Medicine  (Osier  and  McCrea,  1913,  v.  1,  p.  321),  in 
discussing  the  etiology  of  pulmonary  tuberculosis,  Dr.  E.  R.  Baldwin, 
of  the  Saranac  Laboratory  for  the  Study  of  Tuberculosis,  states  as 
follows : 

The  importance  of  acute  respiratory  disease  in  developing  a  latent  tubercu- 
losis and  favoring  a  new  infection  is  apparently  great.  Turban  found  34.5 
per  cent  of  his  cases  preceded  by  a  tendency  to  inflammation  and  catarrh  of 
the  air  passages.    The  relation  of  lobar  pneumonia  to  tuberculosis  is  in  dis- 
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piite,  some  authors  holding  that  the  latter  Is  relatively  rare  as  a  sequel  to 
pneumonia,  and  that  caseous  pneumonia  begins  as  such,  while  others  maintain 
that  it  is  developed  from  a  later  focus  by  the  pneumonic  process.  Jacob  and 
Pannwitz  found  196  in  3,295  cases  with  a  history  of  precedent  pneumonia,  and 
therefore  regarded  it  as  predisposing.  It  was  found  in  110  of  the  author's 
1,G90  patients,  in  whom  a  predisposing  cause  was  assumed. 

In  the  same  work  Dr.  Laurason  Brown  states  that  50  per  cent  of 
the  general  population  acquire  an  actual  implantation  of  tubercle 
bacilli  at  some  time  during  life;. that  "pulmonary  tuberculosis  may 
last  but  a  few  days  or  extend  over  60  or  more  years  " ;  that  the  ma- 
jority of  cases  run  a  chronic  or  subacute  course,  with  more  or  less 
frequent  acute  attacks. 

This  statement  as  to  the  duration  of  pulmonary  tuberculosis  is 
based  upon  clinical  experience,  for  the  tubercle  bacillus  was  only  dis- 
covered in  1882,  and  there  was  no  means  of  absolute  diagnosis  prior 
to  such  discovery.  The  latency,  quiescence,  and  essential  chronicity 
of  the  disease  in  some  cases,  however,  can  not  be  disputed. 

French's  Practice  of  Medicine  (4th  ed.,  1910)  contains  this  state- 
ment in  relation  to  the  etiology  of  chronic  bronchitis  (p.  667) : 

Chronic  bronchitis  may  result  from  repeated  attacks  of  the  acute  form,  but  as 
a  rule  It  runs  a  subacute  course  from  the  beglniiing,  and  is  directly  attributable 
to  disease  of  the  lungs  or  other  organs.  Among  diseases  of  the  lungs  the  most 
common  bearing  a  causative  relation  are  tuberculosis,  emphysema,  asthma, 
chronic  interstitial  pneumonia,  and  chronic  pleurisy  with  adhesions. 

In  the  same  work  (p.  341)  it  is  also  stated : 

Bronchial  catarrh  is  one  of  the  most  frequent  conditions  precedent  to  tuber- 
culosis. The  sequence  of  whooping  cough,  measles,  or  influenza,  bronchitis, 
broncho-pneumonia,  and  tuberculosis  is  often  observed. 

In  Modern  Medicine  (vol.  2,  p.  807)  it  is  stated: 

In  all  cases  of  chronic  bronchitis  of  whatever  kind  the  most  important  ques- 
tion is  whether  the  condition  is  not  a  variety  of,  or  at  least  a  combination  with, 
tuberculosis.  If  the  sputum  is  fully  and,  if  necessary,  repeatedly  examined  it 
is  remarkable  how  often  tubercle  bacillus  is  found,  even  although  the  course 
has  been  fever  free  and  all  the  indications  point  to  ordinary  chronic  bronchitis. 
Disease  in  any  part  of  the  lungs,  especially  the  apex,  without  apparent  cause 
is  presumptive  evidence  of  tubercular  infection. 

In  this  work  (vol.  1,  p.  322)  Baldwin  also  states: 

The  frequency  of  bronchitis  and  asthmatic  affections  prior  to  recognizing  lung 
tuberculosis  can  not  be  regarded  as  causative;  rather  are  they  symptomatic  of 
existing  tuberculosis. 

In  view  of  the  foregoing  citations  from  departmental  decisions 
and  recently  published  standard  medical  works,  and  in  view  of  the 
history  of  this  case,  it  is  readily  apparent  that  there  is  sufficient 
authority  for  the  actions  increasing  the  soldier's  pension  and  also  for 
the  admission  of  the  claim  in  contention.  It  is  impossible  to  separate 
the  symptoms  attributable  to  the  so-called  chronic  bronchitis  from 
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those  attributable  to  tuberculosis  or  to  determine  when  tuberculosis 
first  became  a  factor  in  the  case,  if,  indeed,  it  did  not  originate  in 
service  as  a  sequela  of  measles.  The  disability  was  continuous  and, 
save  some  periods  of  apparent  quiescence,  the  disease  was  progressive. 

In  accordance  with  the  views  stated  herein  the  action  appealed 
from  is — 

Reversed. 


No.  28. 

Alfred  G.  Simpson. 

Decided  March  -},  191$. 
Pathological  Sequence — Vaccinatiowt  fob  Typhoid — ^Disease  of  Kneb. 

This  claim  for  pension  on  account  of  disease  of  left  knee,  alleged  as  resulting 
from  the  administration  of  typhoid  prophylactic  vaccine,  was  rejected  on 
the  ground  that  the  cause  of  same,  gonorrheal  infection,  existed  prior  to 
enlistment.  As  to  the  alleged  effects  of  the  administration  of  typhoid 
prophylactic  vaccine  the  surgeons  general  of  the  Army  and  Navy  report 
that  out  of  219,000  administrations  of  the  same  no  permanent  bad  results 
had  been  observed. 

The  department  holds  that  the  disease  of  left  knee,  alleged  as  cause  for  pension 
in  this  case,  was  due  to  gonorrheal  infection  existing  prior  to  enlistment 
and  not  to  the  administration  of  typhoid  vaccine  nor  to  a  cause  originating 
in  the  military  service  in  line  of  duty. 

Sweeney,  Assistant  Secretary: 

The  appellant,  Alfred  G.  Simpson,  was  enlisted  July  22,  1897, 
assigned  to  Company  C,  Third  United  States  Infantry,  and  dis- 
charged July  21,  1900,  by  expiration  of  service.  He  was  again  en- 
listed September  15,  1902,  in  the  Hospital  Corps,  United  States 
Army,  and  discharged  September  25,  1905,  by  expiration  of  service. 
He  again  enlisted  October  28,  1911,  and  was  assigned  to  the  One 
hundred  and  fifty-eighth  Company,  Coast  Artillery  Corps,  and 
discharged  May  23, 1912,  on  a  surgeon's  certificate  of  disability. 

September  8,  19D0,  or  about  49  days  after  his  discharge  from  his 
fi.rst  enlistment,  he  filed  a  declaration  for  pension,  alleging  he  con- 
tracted in  service  and  line  of  duty  diarrhea,  dysentry,  piles,  disease 
of  digestive  organs,  and  deafness  of  left  ear. 

Before  this  claim  was  adjudicated  and  during  the  interval  between 
his  second  and  third  services  he  filed.  May  25,  1908,  another  declara- 
tion for  pension,  alleging  incurrence  of  stomach  trouble  and  diar- 
rhea in  August,  1898  (first  service) ,  and  in  a  third  declaration  filed 
October  21,  1912,  after  his  last  discharge,  he  alleged  incurrence  of 
diarrhea  and  malarial  poisoning  during  first  service  and — 

That  upon  his  last  enlistment  he  was  compelled  to  go  through  a  vaccination 
for  typhoid,  which  was  done  by  a  private  soldier  unskUled  in  such  duty,  and 
gave  him  an  overdose  or  charge,  which  resulted  in  lameness  of  left  leg  and 
knee  Joint  which  yet  seriously  troubles  him. 
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These  claims  were  adjudicated  at  the  same  time  and  rejected  by 
the  Commissioner  of  Pensions  October  25,  1913 ;  that  part  based  on 
piles  on  the  ground  of  no  record  and  claimant's  evident  inability  to 
furnish  the  necessary  evidence  to  establish  origin  thereof  in  the 
service  as  alleged  or  to  connect  any  present  disability  therefrom  with 
his  military  service ;  that  part  of  the  claim  based  on  alleged  affection 
of  left  leg  and  left  knee  on  the  ground  that  same  existed  prior  to 
enlistment  as  shown  by  the  records  of  the  War  Department.  Mala- 
rial poisoning,  diarrhea,  disease  of  stomach  and  digestive  organs,  and 
partial  deafness  of  left  ear  were  rejected  on  the  ground  that  a  ratable 
degree  of  disability  had  not  been  shown  therefrom  since  dates  of 
filing. 

Subsequently  that  part  of  the  claim  based  upon  the  alleged  affec- 
tion of  left  knee  and  leg  was  reopened  and  rejected  March  13,  1914, 
on  the  ground  that  the  cause  of  the  alleged  affection  existed  prior  to 
enlistment.  The  claims  for  the  other  alleged  disabilities  were  not 
reopened. 

Evidence  was  filed  April  14, 1914,  with  a  view  to  again  reopen  the 
claim  for  all  disabilities  alleged,  but  the  said  evidence  was  not 
deemed  sufficient  to  warrant  such  action  and  the  attorneys  in  the 
case  were  advised  accordingly  May  16,  1914. 

The  attorneys  entered  an  appeal  May  26,  1914,  in  which  it  is 
stated  that  their  client  entered  the  military  service  a  stout,  healthy 
young  man,  and  after  a  lapse  of  over  six  years'  service  in  the  Philip- 
pines he  returned  home  broken  in  health  and  constitution.  The  at- 
torneys state  in  this  connection  as  follows : 

First,  they  must  admit  we  have  established  malarial  poison  of  system,  origi- 
nating in  prior  service.  He  enlists  on  the  28th  of  October,  1911,  during  the 
forenoon  of  said  date.  The  recruiting  officer  takes  him  to  the  examining 
surgeon,  who  makes  the  usual  careful  medical  examination,  pronounces  him 
sound,  and  passes  him  into  the  service.  He  is  within  two  hours  ordered  to 
march  to  camp  some  several  miles  out,  arriving  along  in  the  afternoon  of  the 
same  date.  The  adjutant  in  charge  receives  him  and  orders  him  to  take 
regular  vaccination  for  typhoid.  This  he  submits  to,  which  was  not  done  by 
the  surgeon,  but  was  intrusted  to  a  private  soldier  in  charge,  who  made  the 
remark  at  the  time  that  he  had  probably  given  him  a  too  heavy  charge.  Within 
two  hours  after  the  charge  was  shot  into  him  it  settled  in  left  knee  and  leg. 
This  we  claim,  as  soldier  states,  was  done  while  his  system  was  heated  by  a 
march  of  several  miles  to  camp,  and  being  engrafted  upon  a  system  filled  with 
malarial  polsoii  caused  the  inoculation  to  settle  in  left  knee  and  limb. 

As  stated  by  the  attorneys,  the  claimant  was  accepted  for  service 
and  was  subjected  to  the  usual  careful  medical  examination  and  pro- 
nounced sound. 

From  this  fact  it  must  be  assumed  he  was  sound  when  he  was  last 
enlisted  and  then  did  not  present  evidences  of  any  disability  which 
would  mifit  him  for  the  military  service.    It  is  quite  evident  he  was 
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not  aflJicted  with  diarrhea,  dysentery,  piles,  disease  of  digestive 
organs,  and  deafness  of  left  ear,  alleged  to  have  been  contracted 
during  the  first  service. 

In  reference  to  the  disability  of  left  knee  it  is  shown  that  the 
soldier  was  discharged  from  service  on  account  of  same.  The  reports 
from  the  records  of  the  War  Department  show  that  on  the  date  he 
was  last  enlisted  he  was  treated  for — 

Sprain,  severe,  of  left  knee,  accidentally  incurred  by  misstep  on  board  walk  at 
Presidio,  San  Francisco,  Cal.,  October  28,  1911,  In  line  of  duty.  ♦  •  • 
Diagnosis  changed  to  gonorrheal  arthritis,  chronic  left  knee,  not  incurred  in  line 
of  duty.  This  diagnosis  based  on  past  history,  long  continued  observation  of 
clinical  symptoms,  and  finding  gonococci  in  urine.  Discharged  without  honor 
May  23,  1912,  on  S.  C.  D.  for  gonorrheal  arthritis,  chronic  left  knee.  Elxisted 
prior  to  enlistment,  not  in  line  of  duty.    Degree  of  disability  one-flfth. 

The  record  further  shows  the  claimant  was  under  treatment  for 
secondary  syphilis. 

It  thus  appears  the  appellant's  allegation  that  the  disease  of  his 
left  knee  was  caused  by  the  administration  of  typhoid  prophylactic 
vaccine  is  without  basis  of  fact. 

In  this  connection  it  is  proper  to  refer  to  the  fact  that  the  Surgeon 
General  of  the  Army  under  date  of  February  17,  1915,  reported 
that — . 

Since  immunization  against  typhoid  has  been  introduced  into  the  Army  prob- 
ably over  400,000  separate  doses  of  the  prophylactic  have  been  administered. 
About  150,000  different  individuals  in  the  military  service  have  been  immunized. 
It  is  not  our  experience  that  the  procedure  has  any  permanent  bad  results. 

The  Surgeon  General  of  the  Navy  in  a  report  on  the  same  subject, 
February  15, 1915,  says  : 

Practically  every  oflBcer  and  enlisted  man  in  the  service  under  45  years  of  age 
has  received  the  prophylactic,  and  its  administration  upon  enlistment  and  re- 
enlistment  is  required. 

During  the  fiscal  year  1914  there  were  13,780  first  enlistments  and  5,168 
reenlistments.  These  two  features  alone  would  make  nearly  19,000  administra- 
tions of  prophylactic,  of  which  record  Is  kept  by  entry  in  the  health  record  of 
the  individual,  but  not  in  any  statistical  form. 

The  bureau  has  no  record  of  any  permanent  bad  results. 

It  is  manifest  from  the  medical  history  of  the  appellant  and  the 
experience  in  connection  with  the  administration  of  the  typhoid 
prophylactic  that  the  disease  of  the  left  knee  was  not  caused,  as 
alleged,  and  that  the  rejection  of  the  claim  on  the  grounds  stated 
was  fully  warranted. 

It  also  follows  from  what  has  been  said  herein  that  the  claim  on 
account  of  the  other  alleged  disabilities  is  without  merit  and  its 
rejection  was  also  proper. 

Aftrmed, 
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No.  29. 

a 

Oscar  F.  Heath. 

Decided  March  16,  1915. 

Sebyioe — Honorable  Discharge — Joint  Resolution  of  July  1,  1902 — Faithful 

Service — ^Act  of  May  11,  1912 — Line  of  Duty. 

Statement  of  facts. 

Soldier  enlisted  in  the  Twenty-first  Kentucky  Infantry  while  a  deserter  from 
the  Ninth  Kansas  Cavalry,  in  violation  of  the  Twenty-second  (now 
Fiftieth)  article  of  war. 

An  application  for  removal  of  the  charge  of  desertion  and  honorable  discharge 
from  the  Ninth  Kansas  Cavalry  has  been  denied  by  the  War  Department 
He  alleged  incurrence  of  rheumatism  during  his  service  In  the  Twenty- 
first  Kentucky  Infantry  before  his  term  of  seri^ice  in  the  Ninth  Kansas 
Cavalry  had  expired,  from  which  last  service  he  also  deserted  June  20, 
1865. 

The  charge  of  desertion  from  this  last  service  was  removed  by  the  War  Depart- 
ment and  an  honorable  discharge  was  issued  to  him  under  the  provisions 
of  the  act  of  March  2,  18S9  (26  Stat.  L.,  869),  as  of  the  date  he  deserted 
from  said  last  service.  He  claims  pension  under  the  disability  clause  of 
the  act  of  May  11,  1912  (37  Stat.  L.,  112),  on  account  of  rheumatism. 

Held: 

h  That  as  soldier's  entire  service  under  said  last  enlistment,  from  which  he 
was  honorably  discharged  under  the  provisions  of  the  act  of  March  2, 
1889  (22  Stat.  L.,  869),  was  not  faithful,  he  does  not  come  within  the 
remedial  provisions  of  the  Joint  resolution  of  July  1,  1902  (32  Stat  L., 
750),  and  therefore  can  not  be  held  and  considered  to  have  been  hon- 
orably discharged  from  his  contract  of  service  in  the  Ninth  Kansas 
Cavalry  previously  entered  into  by  him  with  the  United  States  during  the 
late  War  of  the  Rebellion.     (Daniel  Gilbert,  16  P.  D.,  3t9.) 

2.  That  as  soldier  at  the  time  he  alleged  he  contracted  rheumatism  while  serving 

under  his  last  enlistment  was  a  deserter  from  a  prior  service,  which  had 
not  terminated,  said  rheumatism  was  not  contracted  in  the  line  of  duty 
(John  Norton,  9  P.  D.,  382),  and  the  same  was  not  a  pensionable  caust 
under  the  act  of  May  11,  1912. 

3.  Section  2  of  the  joint  resolution  of  July  1,  1002,  establishes  a  new  pen- 

sionable status,  under  which  pension  can  commence  only  from  the  date 
of  filing  of  a  claim  subsequent  to  the  date  of  its  enactment,  and  the 
decision  In  the  case  of  Adam  Zarn  (19  P.  D.,  129)  is  overruled  and  set 
aside  and  the  holding  in  the  case  of  William  P.  McMurtry  (15  P.  D.,  6:1) 
on  this  point  is  hereby  approved  and  reinstated. 

4.  The  holding  in  the  Adam  Zarn  case,  supra,  "  that  any  person  coming  within 

the  opera  ton  of  said  section  (sec.  2,  joint  resolution  of  July  1,  1902) 
will  be  held  and  considered  to  have  been  honorably  discharged  from  all 
such  prior  contracts  of  service  entered  into  by  him  during  the  late  War 
of  the  Rebellion  from  the  date  of  his  discharge  from  his  last  contract  of 
service  entered  into  by  him  during  said  war,"  is  overruled,  and  the  de- 
cision on  this  point  in  the  case  of  William  P.  McMurtry,  supra,  reafllrmed. 

Sweeney,  Assistant  Secretary: 

Oscar  F.  Heath  has  appealed  from  the  decision  of  the  Commis- 
sioner of  Pensions,  rendered  May  9, 1914,  rejecting  his  claim  for  pen- 
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sion  under  the  "  disability  clause  "  of  the  act  of  May  11,  1912.  Said 
claim  was  filed  March  3,  1914,  alleging  inability  to  perform  manual 
labor  by  reason  of  rheumatism  contracted  in  line  of  duty  in  1864, 
while  serving  in  Company  A,  Twenty-first  Kentucky  Infantry. 

The  Commissioner  rejected  the  claim  upon  the  ground  that  said 
disability  was  not  contracted  in  line  of  duty,  as  at  the  time  claimant 
alleges  the  incurrence  of  the  disability,  in  the  winter  of  1864,  he 
was  in  desertion  from  Company  I,  Ninth  Kansas  Cavalry,  his  second 
contract  of  service,  in  which  organization  he  enlisted  February  3, 
1863,  for  a  period  of  three  years,  and  his  term  of  enlistment  therein 
had  not  expired,  as  shown  by  the  records  in  the  War  Department. 
Claimant,  as  stated,  has  appealed  from  this  action,  basing  his  appeal 
upon  the  decision  in  the  Adam  Zarn  case  (19  P.  D.,  129),  in  connec- 
tion with  section  2  of  the  joint  resolution  of  July  1, 1902. 

The  department  has  heretofore  given  the  record  in  this  case  ex- 
haustive consideration.  On  March  24,  1911,  upon  motion  for  re- 
consideration filed  for  the  purpose  of  obtaining  a  review  of  depart- 
mental decision  promulgated  January  31,  1911,  holding  that  the 
soldier  did  not  have  a  pensionable  status  under  the  joint  resolution 
of  July  1,  1902,  it  was  held  by  the  department  that  the  service  of 
claimant  in  said  Company  A,  Twenty-first  Kentucky  Infantry,  was 
not  faithful  within  the  terms  of  the  joint  resolution  invoked;  that 
said  soldier  did  not  comply  with  his  contract,  and  that  the  joint 
resolution  in  question  does  not  bestow  upon  him  a  pensionable  status 
(18  P.  D.,  363).  Again,  on  March  10,  1913,  it  was  specifically  held 
that  claimant  was  without  title  to  pension  under  the  age  and  service 
clause  of  the  act  of  May  11,  1912  (37  Stat.,  112).  On  November  24, 
1913,  the  decision  in  the  Adam  Zarn  case,  supra.,  cited  and  quoted  in 
claimant's  appeal,  was  promulgated  and  the  contention  is  now  made 
that  the  several  findings  adverse  to  claimant,  heretofore  rendered, 
must  now  be  vacated  because  of  said  Zarn  decision. 

It  appears  from  the  record  that  claimant  first  enlisted  in  Company 
C,  Seventh  Kansas  Cavalry,  September  5,  1861,  and  was  discharged 
August  11,  1862.  He  then  reenlisted  in  Company  I,  Ninth  Kansas 
Cavalry,  February  3,  1863,  for  the  period  of  three  years,  and  de- 
serted therefrom  November  1,  1803,  from  which  service  he  has  never 
been  discharged.  He  again  enlisted  as  a  substitute  in  Company  A, 
Twenty-first  Kentucky  Infantry,  August  27,  1801,  and  deserted  from 
that  organization  June  20,  1865.  It  was  during  this  last  term  of 
service,  in  the  winter  of  1864,  that  the  disability  claimed  as  of  serv- 
ice origin  is  alleged  to  have  been  contracted.  TTnder  the  provisions 
of  the  act  of  March  2,  1889,  claimant  has  been  granted  by  the  War 
Department  a  discharge  certificate  as  of  the  date  he  deserted  from 
said  last-named  organization,  June  20,  18G5. 
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It  appears  further  that  claimant  made  application  for  the  removal 
of  the  charge  of  desertion  from  the  Ninth  Kansas  Cavalry,  Novem- 
ber 1,  1863,  which  has  been  denied  him,  and  his  enlistment,  August 
27,  1864,  in  Company  A,  Twenty-first  Kentucky  Infantry  is  held  by 
the  department  to  have  been  in  violation  of  the  twenty-second  (now 
fiftieth)  article  of  war. 

It  is  argued  that  under  the  decision  in  the  Adam  Zam  case,  supra, 
this  soldier  must  be  held  to  have  been  honorably  discharged  from 
each  prior  term  of  service,  and  each  charge  of  desertion  or  absence 
without  leave  must  be  waived. 

The  holding  in  the  Zarn  case  was  as  follows  (syllabus) : 

1.  Section  2  of  the  Joint  resolution  of  July  1,  1902,  was  intended  to  and  does 
apply  to  claims  for  pension  under  sections  4692  and  4693  of  the  Revised  Statutes 
on  account  of  disability  incurred  in  the  service  and  line  of  duty  during  the  late 
War  of  the  Rebellion,  to  the  extent  that  an  honorable  discharge  from  the  last 
contract  of  service  entered  into  by  a  claimant  during  said  war  shall  be  held  to 
be  a  discharge  from  all  previous  similar  contracts  entered  into  by  him  ** during" 
said  war. 

2.  Any  person  coming  within  the  operation  of  said  section  will  be  held  and 
considered  to  have  been  honorably  discharged  from  all  such  prior  contracts  of 
service  entered  into  by  him  during  the  late  War  of  the  Rebellion  from  the  date 
of  his  discharge  from  his  last  contract  of  service  entered  into  by  him  during 
said  war,  and  the  decision  in  the  case  of  William  P.  McMurtry  (15  P.  D.,  63) 
is  modified  to  this  extent. 

3.  So  much  of  the  decision  in  the  case  of  William  P.  McMurtry  (15  P.  D.,  63) 
as  held  that  section  2  of  the  joint  resolution  of  July  1,  1902,  establishes  "a  new 
pensionable  status,  under  which  pension  can  commence  only  from  the  date  of 
filing  of  a  claim  subsequent  to  the  date  of  its  enactment,"  is  overruled  and 
set  aside. 

4.  Under  the  provisions  of  section  2  of  the  Joint  resolution  of  July  1, 1902,  this 
appellant  must  be  held  and  considered  to  have  been  honorably  discharged  from 
his  contract  of  service  in  CJompany  B,  One  hundred  and  seventh  Pennsylvania 
Volunteer  Infantry,  on  the  date  he  was  honorably  discharged  from  Company  B, 
One  hundred  and  fifty-eighth  Pennsylvania  Drafted  Militia,  August  12.  18(>3. 

The  question  to  be  considered  and  determined  is  whether  or  not  the 
claimant  comes  within  the  operation  of  section  2  of  the  joint  resolu- 
tion of  July  1, 1902,  as  construed  in  the  Zarn  case. 

In  the  case  of  Daniel  Gilbert  (16  P.  D.,  379),  under  a  state  of  facts 
similar  to  the  facts  in  this  case,  the  department  held  that  although  an 
honorable  discharge  had  been  granted,  yet  his  service  under  his  last 
reenlistment  was  not  a  faithful  one,  inasmuch  as  he  deserted  from 
said  last  enlistment ;  that  the  charge  of  desertion  may  be  condoned  or 
wiped  off  the  record,  and  the  soldier  given  an  honorable  discharge 
under  the  act  of  March  2, 1889,  but  this  can  not  and  does  not  do  away 
with  the  fact  that  he  did  actually  desert,  which  carries  with  it  the 
necessary  implication  that  the  service  was  not  faithful. 

The  charge  of  desertion  from  Company  I,  Ninth  Kansas 
Cavalry,  November  1,  1863,  still  stands  against  claimant's  record, 
and  in  order  for  him  to  be  relieved  under  said  joint  resolution  of 
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July  1,  1902,  his  subsequent  service  in  Company  A,  Twenty-first 
Kentucky  Infantry,  must  have  been  entirely  faithful.  Obviously, 
the  alleged  rheumatism  of  claimant  was  not  contracted  in  line  of 
duty,  but  while  in  desertion  from  his  command,  and  as  he  was  not 
honorably  discharged  from  all  service  which  he  contracted  to  render, 
having  deserted  from  his  second  and  third  enlistments,  said  joint 
resolution  of  July  1,  1902,  affords  him  no  relief  for  the  reason  that 
the  entire  period  of  his  last  service  in  the  Civil  War  was  not  faithful. 
The  Adam  Zam  case  is  not  parallel,  as  in  that  case  the  soldier's  sub- 
sequent service  was  faithful.  He  served  faithfully  under  his  last 
enlistment,  and  was  honorably  discharged  and  mustered  out  with 
his  company. 

It  is  true  said  joint  resolution  is  largely  remedial  legislation 
enacted  to  cure  an  imperfect  title  to  pension.  It  clearly  confers  pen- 
sionable status  on  a  class  who  before  were  not  pensionable.  The 
language  in  section  2  "  who  was  honorably  discharged  from  the  last 
contract  of  service  *  *  *  »  is  clearly  language  of  past  import.  It 
refers  imquestionably  to  the  war  period  and  to  the  time  when  the 
soldier  was  actually  and  in  point  of  fact  mustered  out  of  the  service, 
and  not. to  any  discharge  certificate  as  of  that  date  under  the  pro- 
visions of  act  of  March  2, 1889. 

In  this  connection,  the  holding  in  the  Zam  case  to  the  effect  that 
the  new  pensionable  status  created  by  section  2  of  the  joint  resolution 
of  July  1,  1902,  is  retroactive,  and  must  apply  to  claims  filed  prior 
to  the  passage  of  said  resolution  as  well  as  to  those  filed  since,  modi- 
fying to  this  extent  the  decision  in  the  case  of  William  P.  McMurtry 
(15  P.  D.,  63),  is  hereby  reversed  and  recalled. 

It  is  a  well-settled  rule  of  statutory  construction  that  an  act  will 
not  be  considered  as  retrospective  unless  its  language  be  so  clear  as  to 
admit  of  no  other  construction  (166  U.  S.,  557),  while,  on  the  other 
hand,  it  will  be  construed  to  operate  prospectively  only  unless  on 
the  face  of  the  enactment  the  contrary  intention  is  manifest  beyond 
reasonable  question  (129  U.  S.,  26). 

There  is  no  remote  suggestion  in  the  language  of  said  joint  resolu- 
tion that  it  was  to  have  a  retroactive  effect  upon  the  new  pensionable 
status  therein  created.  It  is  retrospective  only  as  to  the  date  the 
soldier  is  to  be  regarded  as  having  been  honorably  discharged.  Sol- 
diers thus  restored  are  pensionable  only  from  the  date  of  filing  a 
claim  subsequent  to  the  date  of  the  passage  of  said  joint  resolution, 
as  it  is  manifest  that  the  lawmaking  power  intended  said  resolution 
to  operate  prospectively  only,  nothing  appearing  therein  to  show  a 
contrary  intention.  Therefore  the  holding  in  the  case  of  William 
P.  McMurtry,  supra,  that  "section  2  of  said  joint  resolution  estab- 
lishes a  new  pensionable  status  under  which  pension  can  commence 
only  from  the  date  of  the  filing  of  the  claim  subsequent  to  the  date 
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of  its  enactment,"  is  reaflSrmed,  and  any  decisions  of  the  department 
in  conflict  with  the  holdings  herein  are  hereby  overruled.  After  due 
consideration,  no  error  is  found  in  the  action  appealed  from,  and 
the  same  is  accordingly  affirmed. 


No.  30. 

David  C.  McCaleb. 

Decided  March  27,  1915. 

Origin — ^Varicocele — Evidence — Burden   of  Proof. 

1.  The  mere  fact  that  claimant's  witnesses  did  not  know  whether  or  not  he 

had  a  varicocele  before  enlistment  and  the  fact  that  he  applied  for  treat- 
ment for  such  ailment  while  In  service  has  no  evidential  value  to  show 
that  his  military  service  was  responsible  therefor,  the  burden  of  proof 
being  on  him  to  show  incurrence  of  the  same  in  line  of  duty. 

2.  Medical  authorities  state  that  variocele  is  a  very  common  condition  and 

apt  to  appear  about  the  time  of  puberty,  and  most  adult  men  have  at 
least  a  slight  varicocele,  which  can  rarely  be  regarded  as  a  pensionable 
disability. 

Sweeney,  Assistant  fiecretary: 

The  claimant,  David  C  McCaleb,  was  enlisted  in  Company  xV, 
First  United  States  Volunteer  Infantry,  May  22,  1898;  appointed 
second  lieutenant  July  2,  1898;  and  mustered  out  with  his  company 
October  28,  1898.  He  filed  a  declaration  for  pension  March  19,  1912, 
alleging,  among  other  things,  that  about  August  15,  1898,  while  at 
New  Orleans,  drilling  with  his  command,  he  contracted  a  varicocele. 
This  claim  was  rejected  by  the  Commissioner  of  Pensions  July  13, 
1914,  on  the  ground  of  no  record  in  the  War  Department  of  incur- 
rence in  service  in  line  of  duty  of  the  alleged  varicocele,  and  no 
other  evidence  showing  that  said  disability  originated  in  or  was  due 
to  his  military  service  in  line  of  duty  and  his  inability  to  fumsh  the 
evidence  necessary  to  establish  the  claim. 

The  claimant  entered  an  appeal  July  27,  1914,  in  which  he  cited 
the  grounds  of  rejection  of  his  claim  for  pension  on  account  ol 
alleged  varicocele  and  contended  that  the  records  of  the  War  De- 
partment and  ah  affidavit  of  the  assistant  surgeon  of  his  regiment 
were  sufficient  to  show  origin  in  service  of  the  alleged  ailment.  The 
cla4mant  recited  in  his  appeal  the  fact  that  he  also  claimed  pension 
on  account  of  hemorrhoids,  but  it  does  not  appear -that  he  appeals 
from  the  rejection  of  this  part  of  his  claim. 

In  regard  to  his  statement  that  the  evidence  is  sufficient  to  show 
he  had  a  varicocele  while  in  the  service,  it  appears  this  fact  is  not 
disputed.  The  Commissioner  of  Pensions  held  that  the  evidence  did 
not  show  the  alleged  varicocele  originated  in  or  was  due  to  his  mili- 
tary  service  in  line  of  duty. 
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The  report  from  the  records  of  the  War  Department  fails  to  show 
he  was  treated  in  service  for  varicocele.  When  he  was  mustered  out 
he,  in  his  own  handwriting,  in  reply  to  the  question,  "  Have  you  any 
reason  to  believe  that  at  the  present  time  you  are  suffering  from  the 
effects  of  any  wound,  injury,  or  disease,  or  that  you  have  any  dis- 
ability or  impairment  of  health,  whether  incurred  in  the  military 
service  or  otherwise? ^^  answered,  "No."  The  major  and  surgeon 
who  then  examined  him  certified  he  had  a  varicocele,  which,  in  his 
opinion,  did  not  originate  in  line  of  duty  and  that  it  "  hardly  at  all " 
disqualified  him  for  the  performance  of  manual  labor. 

When  the  appellant  was  examined  under  the  claim  by  a  board  of 
surgeons  May  1, 1912,  or  about  14  years  after  his  discharge  from  serv- 
ice "  a  slight  varicocele  of  left  side  "  was  said  to  exist. 

The  affidavit  of  Dr.  Boyd,  cited  by  the  appellant,  sets  out  that 
while  he  was  serving  as  assistant  surgeon  of  the  claimant's  regiment 
he  called  upon  him  for  treatment  for  a  varicocele  on  the  left  side  early 
in  July,  1898,  and  that  he  recommended  that  he  wear  a  suspensory, 
and  later  the  claimant  asked  for  additional  treatment.  The  affiant 
did  not  state  that  he  examined  the  claimant  and  did  not  express  an 
opinion  as  to  the  origin  of  the  varicocele.  The  deposition  of  this 
witness  was  obtained  by  a  special  examiner,  when  hes.  stated  that  he 
did  not  remember  that  he  had  any  knowledge  as  to  the  cause  of  the 
disability. 

The  special  examination  referred  to  did  not  afford  any  evidence 
showing  that  the  varicocele  for  which  pension  is  claimed  originated 
in  service  and  line  of  duty.  The  evidence  is  of  a  negative  character, 
most  of  the  deponents  testifying  that  they  did  not  know  whether  or 
not  he  had  a  varicocele  before  his  enlistment.  This  is  not  remarkable 
as  it  would  appear  from  the  soldier's  statement  when  he  was  mus- 
tered out  that  he  did  not  know  he  was  so  affected. 

Medical  authorities  state  that  varicocele  is  a  very  common  condi- 
tion, that  "  it  is  apt  to  appear  about  the  time  of  puberty,  and  most 
adult  men  have  at  least  a  slight  varicocele."  (Da  Costa,  Modern 
Surgery.) 

The  New  York  Medical  Journal,  In  an  editorial  March  30,  1901,  expresses  the 
opinion  that  varicocele  Is  more  of  a  blemish  than  a  serious  departure  from  the 
normal.  This  is  not  the  opinion  of  the  laity  and  probably  not  the  conviction 
of  the  younger  members  of  the  profession.  According  to  the  Army  ruling  a 
candidate  for  enlistment  should  be  rejected  if  he  has  a  varicocele  larger  thun 
the  sound  testicle ;  if,  after  his  acceptance,  he  is  found  to  have  a  varicocele  as 
large  or  larger  than  the  sound  testicle  he  is  not  to  be  dlschnrged,  but  is  to 
undergo  an  operation  for  its  radical  cure.  ♦  •  ♦  According  to  Senn,  in  Cir- 
cular No.  3,  too  many  operations  are  performed  for  varicocele.  He  instructs  his 
students  that  surgical  intervention  should  be  restricted  to  exceptional  cases  in 
which  well-marked  symptoms  are  present  independently  of  the  nervous  phe- 
nomena induced  by  quack  literature.    Of  9,815  recruits  2,078  were  afflicted  with 
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varicocele.  It  is  more  frequent  in  the  robust  than  in  the  frail;  atrophy  of  the 
testicle  was  seldom  noted.  Only  three  or  four  complained  of  any  uneasinesa 
as  the  result  of  the  varicosity.    ♦    ♦    ♦    (Yearbook  of  Surgery,  1902.) 

It  thus  appears  that  varicocele  is  a  very  common  affection  and  that 
it  can  rarely  be  regarded  as  a  disability  for  pensionable  purposes.  It 
is  not  a  bar  to  enlistment  in  the  United  States  Army  imless  of  large 
size,  and  it  can  be  properly  inferred  that  a  small  varicosity  would 
be  overlooked  or  might  be  waived  without  comment  in  the  record. 

This  appellant  has  not  shown  that  his  varicocele  was  due  to  his 
military  service.  The  mere  fact  that  his  witnesses  did  not  know 
whether  or  not  he  had  such  ailment  before  he  enlisted  and  the  fact 
that  he  applied  for  treatment  while  in  service  has  no  evidential  value 
to  show  that  his  military  service  was  responsible  therefor.  The  bur- 
den of  proof  is  upon  him  to  establish  the  incurrence  in  line  of  duty 
of  the  alleged  disability. 

The  action  appealed  from  is,  therefore, 

A-ffirmed. 

No.  31. 
Jane  L.  Martin  (deceased).  . 

Bedded  March  29,  1915. 

AoGBXTza)  Pension — ^Reimbubsement — ^Acrs  of  Mabgh  2,  1895,  and  March  3, 

1905. 

Tlie  above-named  pensioner  died  when  there  was  accrued  pension  due  lier 
amounting  to  $76.80.  The  superintendent  of  the  Soldiers*  Widows  Home, 
at  Wilmington,  111.,  where  she  died,  filed  a  claim  for  reimbursement  out 
of  said  accrued  pension  for  the  undertalcer's  bill  of  $58.50,  wlilch  had 
not  been  paid,  the  undertaker  holding  said  superintendent  responsible  for 
the  same. 

Held:  1.  That  as  said  superintendent  had  not  borne  the  expense  of  the  pen- 
sioner's burial  she  was  not  entitled  to  reimbursement  therefor  within 
the  meaning  of  the  act  of  March  2,  1895. 

2.  That  claimant,  in  contracting  for  such  burial,  was  acting  in  her 
oflBcial  capacity  as  superintendent  as  the  agent  of  the  State,  and  to 
reimburse  her  would,  in  effect,  be  to  reimburse  the  State,  which  would 
be  contrary  to  the  spirit  of  the  act  of  March  3,  1905,  prohibiting  the  pay- 
ment of  any  accrued  pension  to  reimburse  any  State,  county,  or  munic- 
ipal corporation  for  expenses  incurred  for  the  last  sickness  or  burial  of 
a  deceased  pensioner. 

S^^EENEY,  Assistant  Secretary: 

Jane  L.  Martin,  a  pensioner  as  the  widow  of  Henry  H.  Martin, 
formerly  a  private  in  Company  H,  Third  Pennsylvania  Cavalry, 
died  at  the  Soldiers'  Widows  Home,  Wilmington,  111.,  May  15,  1914, 
at  which  time  there  was  accrued  pension  due  her  amounting  to 
$76.80.    On  June  15, 1914,  Mrs.  Nettie  McGowan,  the  superintendent 
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of  the  home,  filed  a  claim  for  reimbursement  on  account  of  expenses 
of  the  burial  of  the  deceased  pensioner,  submitting  therewith  the 
undertaker's  bill  for  $58.50  and  a  certificate. from  him  that  he  held 
her  (Mrs.  McGowan)  responsible  for  the  same.  The  claim  was  re- 
jected by  the  Pension  Bureau  August  8,  1914,  on  the  ground  that  the 
act  of  March  3,  1906,  prohibits  the  payment  of  accrued  pension  as 
reimbursement  to  any  State,  county,  or  municipal  corporation.  From 
that  action  the  claimant  appealed  August  15,  1914,  contending  that 
as  no  claim  has  been  presented  to  the  State  for  payment  of  the  burial 
expenses  the  act  of  March  3, 1905,  does  not  apply. 

The  circumstances  are  peculiar.  In  December,  1913,  the  pensioner 
was  taken  from  the  poorhouse  at  Jacksonville,  111.,  to  the  Soldiers' 
Widows  Home  at  Wilmington,  and  in  the  removal  her  pension  cer- 
tificate was  lost.  When  the  check  came  for  the  January  payment 
of  her  pension  the  mail  carrier  would  not  deliver  it  because  she 
could  not  exhibit  her  certificate.  An  application  for  a  duplicate 
certificate  was  filed  January  14,  1914,  and  on  February  25,  1914,  a 
duplicate  was  issued,  which  was  mailed  February  28,  1914,  but  for 
some  unexplained  reason  it  never  reached  the  pensioner.  The  check 
for  the  April  payment  was  retained  by  the  postmaster  for  the  same 
reason  that  induced  him  to  withhold  that  for  the  January  payment. 
A  second  application  for  a  duplicate  certificate  was  made  May  7, 
1914,  and  on  May  9,  1914,  another  duplicate  was  issued,  which  was 
delivered  at  the  home  on  the  morning  of  the  day  the  pensioner  died. 
The  postmaster,  having  learned  of  her  death,  returned  the  pension 
checks  to  the  Pension  Bureau,  where  they  were  canceled. 

So  far  as  the  cancellation  of  the  checks  is  concerned  the  action  of 
the  bureau  was  clearly  correct.  As  they  were  never  delivered  to  the 
pensioner  by  the  postal  authorities  they  did  not  become  assets  of  her 
estate  and  as  she  left  no  minor  child  no  payment  of  the  accrued  pen- 
sion can  be  made  unless  by  way  of  reimbursement  under  the  pro- 
visions of  the  act  of  March  2, 1895. 

The  act  of  March  3, 1905,  provides  that — 

No  part  of  any  accrued  pension  shaU  hereafter  be  used  to  reimburse  any 
State,  county,  or  munioipal  corporation  for  expenses  incurred  by  such  State, 
county,  or  municipal  corporation  under  State  law  for  expenses  of  the  last  sick- 
ness or  burial  of  a  deceased  pensioner. 

The  substance  of  the  appellant's  contention  is  that  as  the  expenses 
of  the  pensioner's  burial  have  not  been  paid  by  the  State  the  act  does 
not  apply.  If  there  is  any  force  in  that  contention  it  puts  the  claim- 
ant herself  out  of  court,  as  she  has  not  paid  the  burial  expenses  and 
has  therefore  no  ground  on  which  to  ask  for  reimbursement. 
According  to  evidence  in  the  case  the  undertaker  is  the  person  who 
has  thus  far  borne  such  expenses.  It  is  said  that  he  is  looking  to  the 
claimant  for  payment,  but  it  is  evident  that  she  has  acted  in  the  mat- 
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ter  in  her  official  capacity  as  the  head  of  a  State  institution,  and  that 
unless  she  has  exceeded  her  authority  the  State  is  ultimately  re- 
sponsible. 

It  is  alleged  that  no  claim  has  been  presented  to  the  State  for  the 
reason  that  "the  State  does  not  pay  the  burial  expense  of  any  inmate 
unless  she  is  entirely  without  means,  i.  e.,  has  no  pension  or  relations 
who  can  be  called  upon  to  pay  the  same." 

The  only  "pension"  which  would  constitute  "means"  of  the 
pensioner  is  pension  that  had  actually  been  paid  to  her  by  delivery 
of  the  check  therefor  (see  Decisions  of  Comptroller,  vol.  19,  p.  529). 
Any  accrued  pension  that  was  unpaid  at  the  time  of  her  death  re- 
mains in  possession  of  the  Government  subject  to  the  provisions  of 
the  act  of  March  2,  1895,  which  expressly  declares  that  such  pension 
siiall  not  be  considered  a  part  of  the  assets  of  the  decedent.  As  the 
pensioner  was  a  pauper  when  admitted  to  the  home  and  received  no 
pension  while  there,  it  seems  clear  that  she  was  "without  means" 
and  that  the  State  is  responsible  for  her  burial.  The  claimant,  act- 
ing in  her  official  capacity,  was  the  agent  of  the  State  in  contracting 
for  such  burial.  To  reimburse  her  for  indebtedness  incurred  within 
the  scope  of  her  authority  would  be,  in  effect,  to  reimburse  the  State. 
In  the  opinion  of  the  department  such  action  would  be  contrary  to 
the  spirit  and  intent  of  the  act  of  March  3,  1905.  The  rejection  of 
the  claim  is,  accordingly, 

Affirmed. 

No.  32. 

O'Brh^n  v.  O'Brien. 

Decided  April  2,  1915. 

Division   of    Pensions — Soldier    not    a    Pensioner — Section    4719,    Revised 

Statutes — Restoration. 

L  Upon  the  expiration  of  the  period  of  three  years  fixed  by  section  4919  of 
the  Revised  Statutes,  the  presumption  of  termination  of  title  not  being 
rebutted,  the  Commissioner  of  Pensions  has  no  option  but  to  carry  out 
the  mandate  of  the  statute  that  '*  the  pensioner's  name  shall  be  stricken 
from  the  list  of  pensioners." 

2.  A  soldier's  name  having  been  properly  stridden  from  the  roll  of  pensioners^ 

under  section  4919,   Revised   Statutes,  it  can  only  be  restored   to  the 
roll  In  the  manner  prescribed  by  said  section. 

3.  Until  a  pensioner  is  sliown  to  be  mentally  incompetent  to  prosecute  a  claim 

in  his  own  behalf,  no  person  can  file  a  claim  for  him.     (Mary  K.  Bruette. 
18  P.  D.,  464.) 

4.  Under  the  act  of  March  3.  1S99,  a  wife  is  entitled  only  to  one-half  of  her 

husband's  pension.     Therefore,  when  the  husband  is  not  a  pensioner, 
there  can  be  no  claim  under  said  act. 

Sweeney,  Assistant  Secretary: 

On  November  18,  1913,  Ida  G.  O'Brien  filed  a  claim  under  the  act 
of  March  3,  1899,  as  the  wife  of  William  O'Brien,  late  of  Company 
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B,  One  hundred  and  twentieth  New  York  Infantry,  for  one-half  the 
pension  allowed  him  under  certificate  No.  158954.  The  claim  was 
rejected  August  1, 1914,  on  the  ground  that — 

Soldier  Is  no  longer  a  pensioner,  his  name  having  been  dropped  from  the  roll 
July  31,  1914,  under  section  4719,  Revised  Statutes  of  the  United  States. 

No  appeal  from  this  action  was  filed,  but  on  February  25,  1915, 
there  was  filed  in  the  Bureau  of  Pensions  certain  evidence  tending 
to  show  that  the  soldier  was  alive  on  or  about  August  6,  1914,  with 
the  request  that  the  wife's  claim  be  reopened  and  adjudicated  upon 
its  merits.  The  request  was  denied  by  the  bureau  February  27,  1915, 
and  this  appeal  was  thereupon  filed,  March  17, 1915. 

The  appellant  contends  in  effect  that  the  presumption  raised  by 
section  4719,  Revised  Statutes,  is  rebuttable,  and  that,  having  filed 
her  claim  while  the  soldier  was  still  a  pensioner,  his  name  should  not 
have  been  dropped  from  the  roll  of  pensioners. 

Tlie  soldier  was  formerly  a  pensioner  under  the  act  of  February 
6,  1907,  and  the  last  pension  paid  to  him  was  for  the  quarter  ending 
April  4,  1911.  Since  that  time  no  voucher  for  pension  has  been  re- 
ceived from  him. 

Under  date  of  December  5,  1913,  a  formal  notice  of  the  filing  of 
the  appellant's  claim  was,  in  accordance  with  Rule  15  of  the  rules 
governing  the  practice  in  claims  under  the  act  of  March  3,  1899, 
registered  to  the  soldier  at  White  Pigeon,  Mich.,  his  last  Imown  post- 
office  address.  This  notice  was  returned  by  the  postmaster  at  said 
place,  January  15, 1914,  stamped :  "  Present  address  unknown." 

On  July  31, 1914,  the  soldier  having  failed  to  claim  his  pension  for 
three  years  after  the  same  became  due  his  name  was  dropped  from 
the  roll  of  pensioners  in  accordance  with  the  provisions  of  section 
4719,  Revised  Statutes,  and  the  appellant's  claim  was  thereupon  re- 
jected, as  above  stated. 

Section  4719,  Revised  Statutes,  provides : 

The  failure  of  any  i)ensioner  to  claim  his  pension  for  three  years  after  the 
same  shall  have  become  due  shall  be  deemed  presumptive  evidence  that  such 
pension  has  legally  terminated  by  reason  of  the  pensioner's  death,  remarriage, 
recovery  from  the  disability,  or  otherwise,  and  the  pensioner's  name  shall  be 
stricken  from  the  list  of  pensioners,  subject  to  the  right  of  restoration  to  the 
same  on  a  new  application  by  the  pensioner;  or,  if  the  pensioner  is  dead,  by  the 
widow  or  minor  children  entitled  to  receive  the  accrued  pension,  accompanied 
by  evidence  satisfactorily  accounting  for  the  failure  to  claim  such  pension 
and  by  medical  evidence  in  cases  of  invalids  who  were  not  exempt  from  biennial 
examinations  as  to  the  continuance  of  the  disability. 

In  the  case  of  De  Nise  H.  Smock  (19  P.  D.,  231)  the  department 
held  that  the  presumption  of  termination  of  title  raised  by  this  sec- 
tion of  the  Revised  Statutes  was  disputable,  and  the  presumption 
of  death,  the  only  presumption  which  in  that  case  could  have  arisen 
to  terminate  the  soldier's  title  to  pension,  having  been  overcome  by 
competent  evidence  showing  that  he  w^as  alive  within  three  months 
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of  the  time  his  name  was  dropped  from  the  roll,  furtiier  held  that  the 
dropping  of  his  name  from  the  roll  was  error. 

In  the  instant  case  there  was  on  July  31,  1914,  not  one  iota  of 
evidence  on  file  in  the  bureau  showing  that  the  soldier  was  then  alive, 
and  therefore  the  presumption  under  section  4719,  Revised  Statutes, 
attached,  and  the  bureau  had  no  option  but  to  carry  out  the  mandate 
of  the  statute  that  "  the  pensioner's  name  shall  be  stricken  from  the 
list  of  pensioners." 

The  soldier's  name,  then,  having  been  properly  stricken  from  the 
roll  of  pensioners  it  can  only  be  restored  to  said  roll  during  his  life- 
time in  the  manner  prescribed  by  said  section  of  the  Revised  Stat- 
utes, i.  e.,  "  on  a  new  application  by  the  pensioner."  And  in  the  case 
of  Mary  K.  Bruette,  wife  (18  P.  D.,  464),  where  the  question  of  the 
right  of  a  wife  who  was  in  receipt  of  one-half  a  soldier's  pension  to 
file  a  claim  for  increase  of  his  pension  in  order  to  receive  the  benefit 
of  the  increased  rating  was  under  consideration,  the  department 
held: 

The  pensioner  not  having  b^n  shown  to  have  been  mentally  incompetent  to 
prosecute  a  claim  no  person  could  file  a  claim  for  increase  in  his  behalf.  The 
declaration  must  be  signed  by  him.    (R.  C.  Garden,  8  P.  D.,  330.) 

The  same  rule  applies  equally  to  a  claim  for  restoration  to  the  roll. 

The  act  of  March  3,  1899,  confers  upon  a  wife,  under  the  several 
conditions  therein  stated,  title  only  to  one-half  of  her  husband's 
pension. 

The  soldier  in  this  case  having  ceased  to  be  a  pensioner  there  was 
no  longer  any  pension  to  divide,  and  could  therefore  be  no  claim 
under  the  act  of  March  3, 1899. 

The  department  finds  no  error  in  the  bureau  action,  and  it  is  hereby 

A-fjirmed. 

No.  33. 

Permelia  White. 

Decided  April  5,  1915. 

Marriage — Slaves — Kentucky  Act  of  March  22,  1910— CoNSTRUCTioir. 

In  the  second  section  of  the  act  of  the  Kentucky  Legislature  of  March  22, 
1910,  amendatory  of  the  act  of  February  14,  1866,  the  legislature  were 
speaking  of  the  same  class  of  persons,  and  the  same  marriages  that  it  had 
just  designated  in  the  first  section  of  the  act,  and  as  the  slave  marriage  of 
soldier  and  claimant  was  never  legalized  under  the  said  act  of  1866,  said 
marriage  was  not,  and  could  not  be,  legalized  under  and  by  virtue  of  said 
act  of  March  22,  1910,  for  the  reason  that  the  soldier  and  claimant,  at  the 
time  sjild  act  took  effect,  were  not  living  and  cohabiting  together. 

Sweeney,  Assistant  Secretary: 

Permelia  White,  claiming  to  be  the  widow  of  James  White,  late  of 
Company  K,  One  hundred  and  ninth  United  States  Colored  In- 
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fantry,  has  appealed  from  the  decision  of  the  Commissioner  of  Pen- 
sions, rendered  August  6,  1913,  rejecting  her  claim  for  pension  on 
the  ground  that  she  was  not  the  legal  widow  of  said  James  White. 

It  appears  that  White  was  a  pensioner  under  the  act  of  Febru- 
ary 6,  1907,  and  that  he  died  January  14,  1912,  in  Kentucky,  of 
which  State  he  was  a  lifetime  resident.  It  further  appears  that 
claimant  and  said  soldier  were  slaves,  and  that  on  December  25, 
1863,  they  were  married,  in  Warren  County,  Ky.,  according  to  the 
custom  of  slaves,  but  that  the  marriage  was  never  legalized  in  accord- 
ance with  the  provisions  of  the  act  of  the  Kentucky  Legislature  of 
February  14,  1866. 

Further  material  facts  disclosed  by  the  record  are  that  claimant 
and  the  soldier,  following  their  marriage  aforesaid,  lived  and  co- 
habited as  husband  and  wife  and  were  recognized  as  such  by  their 
acquaintances,  both  prior  and  subsequent  to  the  soldier's  enlistment ; 
that  about  1883  they  separated,  the  soldier  going  to  Louisville,  Ky., 
where  he  continued  to  reside  until  his  death.  It  is  admitted  by 
claimant  that  she  never  resumed  marital  relations  with  the  soldier 
after  the  separation  in  1883,  although  he  occasionally  returned  and 
visited  her.  She  admits  living  with  one  Mel  Kelley  from  about  the 
time  of  her  separation  from  the  soldier  until  the  present  time,  and 
that  said  Kelley  is  the  father  of  her  two  youngest  children. 

It  is  insisted  on  behalf  of  claimant,  upon  appeal,  that  the  evi- 
dence shows  that  she  and  the  soldier  were  never  legally  separated: 
and  this  being  true,  the  act  of  the  Kentuclcy  Legislature,  approved 
March  22, 1910,  legalizes  their  marriage  and  gives  her  a  pensionable 
btatus. 

Section  2  of  the  act  of  August  7, 1882  (22  Stat.,  345),  provides: 

That  marriages  ♦  ♦  ♦  shall  be  proven  In  pension  cases  to  be  legal  mar- 
riages according  to  the  law  of  the  place  where  the  parties  resided  at  the  time 
of  marriage  or  at  the  time  when  the  right  to  pension  accrued ;    ♦    ♦    ♦. 

Common-law  marriage  was  abolished  in  Kentucky  July  1,  1852. 
See  Stanton's  Kevised  Statutes  of  Kentucky,  fourth  subdivision  of 
sec.  2,  ch.  47,  p.  4.) 

Prior  to  1866  "  slave  marriages "  in  Kentucky  were  not  legal  for 
any  purpose  (Ewing  y.  Bibb,  70  Ky.,  654).  They  were,  however, 
quite  generally  recognized  as  an  institution. 

February  14,  1866,  following  the  emancipation  of  slaves  through- 
out the  country,  the  Kentucky  legislators  passed  the  following 
statute : 

All  negroes  and  mulattoes  who  have  heretofore  lived  and  cohabited,  and  do 
now  live  together  as  husband  and  wife,  shall  be  taken  and  held  in  law  as 
legally  married  and  the  issue  held  as  legitimate  for  all  purposes:  Provided, 
Such  persons  shall  appear  before  a  clerk  of  the  county  court  of  their  residence 
and  declare  that  they  have  been,  and  desire  to  continue,  living  together  as 
hnsband  and  wife,  when,  upon  receipt  of  a  fee  of  50  cents,  the  clerk  shall 
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proceed  to  make  a  record  of  such  declaration,  and  for  an  additional  fee  of  25 
cents  shall  furnish  the  parties  with  a  certificate  of  said  declaration.  Said 
record  or  certificate  shall  be  evidence  of  the  existence  of  the  marriage,  and 
the  legitimacy  of  the  issue  born  or  to  be  born  to  said  parties:  Provided,  The 
Issue  of  customary  marriages  of  negroes  shall  be  held  legitimate. 

The  highest  court  of  the  State,  in  construing  this  statute,  makes 
no  distinction  between  "customary  marriages"  and  those  unions 
which,  without  prior  ceremony  of  any  kind,  consisted  in  living  and 
cohabiting  together  as  husband  and  wife.  In  the  case  of  Scott  v. 
Lairamore  (32  S.  W.,  173),  decided  in  1895,  the  court  held: 

Since  the  passage  of  the  act  of  February,  1866,  resultant  on  the  freedom  of 
persons  formerly  held  as  slaves,  and  seeking  to  malce  their  social  and  moral 
relations  conform  to  the  new  legal  conditions  that  surrounded  them,  the  gen- 
eral tendency  of  the  decisions  of  this  court  has  been  to  give  that  act  of  1S6C 
a  liberal  construction,  with  a  view  to  effectuate  its  clearly  defined  purpose. 
The  act  itself  declares  that  all  negroes  and  mulattoes  (meaning  slaves)  who 
have  heretofore  lived  and  cohabited  and  who  do  now  live  together  as  husband 
and  wife,  shall  be  taken  and  held  in  law  as  legally  married  and  the  issue  held 
as  legitimate  for  all  purposes.    •    ♦    ♦ 

And  then  follows  a  further  proviso  in  the  act: 

"Pro\ided  the  issue  of  customary  marriages  of  negroes  shall  be  legitimate." 
In  this  latter  clause  the  legislature  was  speaking  of  the  same  class  of  persons 
and  of  the  same  marriages  that  it  had  just  designated  in  the  first  clause  of  the 
act,  where  it  had  declared  that  all  persons  living  and  cohabiting  together  as 
husband  ami  wife  should  be  deemed  legally  married. 

To  the  same  eflFect  is  the  case  of  Brown  v.  McGee  (75  Ky.,  428). 

Said  highest  court  appears  to  have  uniformly  held  that,  in  order 
to  give  their  union  the  status  of  marriage  under  the  laws  of  the  State, 
all  persons  coming  within  the  terms  of  the  act  must  comply  with  the 
requirements  mentioned  in  the  first  proviso  thereof,  namely,  make 
the  required  declaration,  pay  the  stated  fee,  etc.  In  the  leading  case 
of  Estill  V.  Eogers  (64  Ky.,  02),  decided  December  14,  1868,  soon 
after  the  passage  of  the  act  of  February  14,  1866,  the  court  held: 

As  to  free  colored  persons,  the  act  of  February  14,  1866,  provides  that  their 
cohabitation  and  recognition  as  husband  and  wife  may  be  legalized  as  marriage 
by  their  declaration,  before  the  clerk  of  their  county,  "that  they  have  been  and 
desire  to  continue  living  together  as  husband  and  wife."  Construed  accord- 
ing to  its  letter  and  its  context,  this  enactment  imports  that,  without  compliance 
with  this  prescribed  requisition,  no  such  union  can  be  Itself  legal  marriage. 

"Without  conformity  to  this  statutory  mode  there  is  now  no  law  in  Kentucky 
to  legalize  cohabitation  and  recognition  alone  as  marriage,  the  common  and  only 
law  to  that  effect  having  been  repealed. 

See  also  Botts  v.  Botts  (56  S.  W.,  677). 

Cases  involving  the  status  of  the  issue  of  persons  coming  within 
the  provisions  of  the  act  of  February  14,  1866,  later  came  before  the 
court,  and  it  was  urged  that,  in  view  of  the  requirements  of  the  first 
proviso  of  the  act,  such  issue  was  illegitimate  where  the  parents  or 
other  appropriate  ancestors  had  not  complied  with  the  requirements 
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of  such  first  proviso.    In  the  case  of  Allen  v.  Allen  (71  Ky.,  490) 
the  court  held  (syllabus)   that— 

Under  the  law  of  Kentucky  children  of  slaves  who,  after  their  emancipation, 
failed  to  recognize  or  consummate  the  previous  customary  marriage  in  con- 
formity to  the  act  of  February  14,  1866,  are  held  to  occupy  the  legal  position 
of  bastards. 

In  later  decisions,  however,  the  court  has  held  that,  while  it  was 
the  purpose  of  the  act  to  make  more  certain  and  binding  the  marital 
status  of  a  certain  class  of  persons,  it  was  clear  from  the  terms  of  the 
act,  taken  as  a  whole,  that  it  was  intended  that  the  issue  of  such 
unions  should  in  any  event  be  held  legitimate.  Thus  in  the  case  of 
Whitesides  v.  Allen  (74  Ky.,  23)  the  court  held: 

The  object  of  the  act  in  question  was  not  only  to  legalize  former  marriages 
between  negroes  but  to  require  that  they  should  recognize  and  regard  the 
marital  relation;  and  what  effect  the  failure  of  the  husband  and  wife  to  com- 
ply with  the  provisions  of  this  act  would  have  in  determining  their  rights  grow- 
ing out  of  this  relation  is  not  necessary  to  determine.  It  is  manifest,  how- 
ever, that  the  legislature  never  intended  to  declare  the  children  of  such  parents 
living  at  the  time  of  the  passage  of  the  act  bastards  for  the  reason  that  the  mar- 
riage of  their  parents  is  not  evidenced  by  the  declaration  of  the  husband  and 
wife  made  before  the  copy  clerk. 

The  first  proviso  in  the  second  section  of  the  act  makes  the  marriage  legal  and 
tbe  issue  legitimate  upon  a  compliance  by  the  parents,  or  the  husband  and  wife, 
with  its  conditions,  but  the  second  proviso  of  the  same  section  reads:  "Pro- 
vided, The  issue  of  customary  marriages  of  negroes  shall  be  held  legitimate," 
showing  clearly  an  intention  on  the  part  of  the  law-making  power  to  regard  the 
children  of  these  customary  marriages,  born  prior  to  its  enactment,  as  legiti- 
mate, although  their  parents  may  have  neglected  to  make  any  declaration  of 
record  showing  their  recognition  of  the  relation  of  husband  and  wife. 

This  view  of  the  law  received  approval  in  the  later  cases  of  Brown 
V.  McGee  (75  Ky.,  429)  and  Botts  v.  Botts,  decided  May  4,  1900 
(56S.  W.,  677). 

March  22,  1910,  the  Legislature  of  Kentuclcy  passed  the  following 
act,  amendatory  of  the  act  of  February  14,  1866,  and  operative  June 
14,  1910: 

(1)  That  all  negroes  and  muhittoes  who  lived  and  cohabited  together  as 
man  and  wife  prior  to  February  14,  18GG,  and  who  so  continued  to  live  and 
cohabit  since  that  time  up  to  the  death  of  either  or  both  of  them,  and  all  who 
are  now  so  living  and  cohabiting  together  who  so  lived  and  cohabited  prior  to 
February  14,  ISOO,  shall  be  taken  and  held  in  law  as  legally  married  and  their 
Issue  held  as  legitimate  for  all  purposes. 

(2)  The  customary  marriages  and  the  issue  of  same  of  negroes  and  mulattoes 
prior  to  February  14,  18G6,  shall  be  held  legitimate. 

It  is  contended  that  under  the  terms  of  this  act,  passed  while  both 
claimant  and  the  soldier  were  living,  their  slave-custom  marriage 
was  legalized,  and  claimant  thereupon  later  acquired  a  pensionable 
status  as  the  widow  of  the  soldier,  from  whom  she  was  never  legally 


112  DECISIONS  RELATING   TO   PENSIONS. 

separated.    It  does  not  appear  that  the  act  has  ever  been  construed 
by  the  highest  court  of  the  State  of  Kentucky. 

The  language  of  the  second  section  of  the  act  read  alone  would 
apparently  justify  this  pension  applicant's  claim  that  under  it  she 
became  the  wife  of  the  soldier  by  the  law  of  Kentucky-  Such  read- 
ing would,  however,  violate  the  elementary  canon  of  construction 
that  a  legislative  act  shall  be  so  construed  as  to  give,  if  possible,  full 
force  and  effect  to  every  part  thereof.  In  the  instant  case  it  would 
render  nugatory  the  conditions  of  the  first  section  of  the  act,  and  it 
is  not  to  be  presumed  that  in  enacting  that  section  as  a  substitute  for 
the  corresponding  portion  of  the  act  of  February  14,  1866,  the  State 
legislature  did  a  useless  and  meaningless  thing.  In  the  opinion  of 
the  department  the  more  reasonable  view  and  one  consonant  with  the 
established  principles  of  statutory  construction,  is  that  it  was  the 
legislative  intent  to  leave  in  full  force  and  effect  the  terms  and  condi- 
tions of  the  prior  act  except  as  modified  by  the  later  act.  Among 
the  requirements  of  the  present  act  is  one  that  the  parties  involved 
shall  continue  to  live  and  cohabit  as  man  and  wife  till  the  death  of 
one  of  them.  In  the  present  case  it  appears  from  the  claimant's  own 
admission  that  she  did  not  so  live  and  cohabit  with  the  soldier  until 
his  death ;  in  fact,  had  not  lived  with  him  as  his  wife  for  nearly  30 
years  prior  to  his  death. 

The  last  proviso  of  the  original  act  (act  of  Feb.  14,  1866)  was  not 
incompatible  with  the  body  of  the  act,  for  it  was  only  in  the  event 
that  parents  failed  to  comply  with  the  terms  of  the  act  that  the 
proviso  applied;  and  it  may  fairly  be  presumed  that  such  proviso 
was  added  from  a  realization  that  offspring  already  in  existence  at 
the  time  the  act  was  passed,  through  no  fault  or  omission  on  their 
part  but  because  of  default  of  compliance  with  the  act  on  the  part 
of  the  parents,  would  rest  under  a  serious  disability  not  in  the  power 
of  themselves  to  remove.  The  case  of  the  parents  was  different. 
They  had  it  in  their  power  to  make  their  union  a  legal  marriage, 
and  by  such  act  the  issue  of  their  union  were  legitimatized  by  force 
of  the  l)odv  of  the  statute. 

In  the  absence  of  an  authoritative  ruling  on  the  subject  by  the 
highe>st  court  of  the  State  of  Kentucky,  the  department,  upon  con- 
sideration of  such  court's  construction  of  the  act  of  February  14, 
18G6,  of  which  the  present  act  is  an  amendment,  and  having  regard 
to  the  established  principles  of  statutory  construction,  is  of  opinion, 
and  so  holds,  that  the  customary  slave  marriage  of  the  soldier  and 
claimant  was  never  legalized  under  the  act  of  February  14,  1866,  for 
the  reason  that  the  soldier  and  claimant  never  complied  with  the 
requirements  of  said  act;  that  said  marriage  was  not,  and  can  not 
be,  legalized  under  and  by  virtue  of  the  act  of  March  22,  1910,  for 
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the  reason  that  the  soldier  and  claimant,  at  the  time  of  the  passage 
of  said  act,  were  not  ^^  living  and  cohabiting  together,"  nor  did  they 
so  live  and  cohabit  "up  to  the  death  of  either  or  both  of  them.'' 
The  claimant  is  not,  therefore,  the  legal  widow  of  the  soldier,  and  is 
consequently  without  a  pensionable  status  as  such. 

So  far  as  the  applicant  in  this  case  is  concerned,  no  different  result 
would  follow  had  the  department  reached  a  contrary  conclusion  to 
that  above  stated  upon  the  question  of  marriage.  Allowance  of  pen* 
sion  to  Permelia  White,  even  though  she  had  been  adjudged  the  law- 
ful wife  of  the  soldier,  would  be  precluded  by  her  relations  with 
Kelley,  which  would  have,  upon  such  finding  and  holding,  become 
clearly  adulterous,  and,  as  such  relations  were  open  and  notorious, 
would  have  deprived  her  of  pensionable  status. 

For  the  reasons  above  set  forth,  the  action  of  the  commissioner 
is  affirmed,  and  any  prior  decisions  holding  contrary  to  this  decision 
will  no  longer  be  followed. 

A'ffiTTned. 

No.  34. 
Joshua  E.  Howard. 

Decided  April  14,  1915. 

tJKE  OF  "DXJTT — Origin — Dementia  Pbaecox — Pathological  Sequence. 

Dementia  praecox  is  a  process  of  mental  dissolution,  which  makes  its  ap- 
pearance in  persons  specially  predisposed  to  this  form  of  insanity,  mainly  be- 
tween 15  and  30  years  of  age,  wherein  there  is  a  profound  disorder  of  the 
Internal  secretions  Involving  the  sex  glands.  This  disease  in  this  case  was 
manifested  in  claimant  seven  months  after  enlistment  by  delusions,  hallucina- 
tions, and  irre^wnsibility  while  serving  at  Schofleld  Barracks,  Hawaii,  with 
nothing  in  his  service  to  account  for  the  condition,  and  it  is  concluded  that  the 
BUne  could  not  have  resulted  from  any  ordinary  military  duty,  and  was  not 
Incurred  in  line  of  duty. 

Sweeney,  Assistant  Secretary: 

Jofihua  E.  Howard  was  enlisted  November  27, 1911,  and  assigned  to 
Company  C,  Second  United  States  Infantry,  and  discharged  Jan- 
uary 1,  1913,  on  surgeon's  certificate  of  disability  on  account  of  de- 
mentia praecox.  His  father,  the  guardian,  filed  a  claim  for  pension 
in  his  behalf  February  27, 1913,  alleging  the  soldier,  in  May,  1912,  en- 
gaged in  a  sham  battle,  became  greatly  overheated  and  soon  there- 
after became  mentally  unbalanced,  which  developed  into  insanity. 

This  claim  was  rejected  by  the  Commissioner  of  Pensions  April  21, 
1918,  on  the  groand  that  the  alleged  insanity  existed  prior  to  the 
soldier's  enlistment,  as  shown  by  the  records  of  the  War  Department. 
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The  claim  was  reopened  July  12, 1918,  upon  the  filing  of  testimony 
and  especially  examined,  and  upon  receipt  in  the  Bureau  of  Pensions 
of  the  additional  evidence  thus  obtained,  the  claim  was  again  rejected, 
May  29,  1914,  on  the  ground  that  the  evidence  failed  to  show  the  al- 
leged disability  was  incident  to  or  in  any  way  due  to  the  soldier's 
military  service. 

Appeal  was  entered  from  this  action  July  25,  1914,  by  an  attorney, 
who  contends  as  follows: 

This  claimant  was  discharged  for  dementia,  not  insanity.  He  was  certainly 
free  from  dementia  at  enlistment ;  he  certainly  was  demented  when  discffarged 
13  months  later  on  surgeon's  certificate  of  disability.  It  is  alleged  fliat  during 
•ervice  and  in  a  sham  battle  the  claimant  became  overheatedr  tfr  snnstruck,  aod 
this  might  produce  dementia. 

The  sole  question  involved  in  this  case  is  whether  the  alleged  disa- 
bility was  incurred  in  line  of  duty^  The  Commissioner  of  Pensions 
held  that  dementia  praecox,  the  particular  form  of  mental  disease 
with  which  the  claimant  if  afflicted,  was  not  incident  to  his  military 
service.  In  other  woftis,  his  duties  as  a  soldier  did  not  cause  the 
disease. 

The  report  from  the  records  of  the  War  Department  shows  that 
about  seven  months  after  his  enlistment,  that  is  in  June,  1912,  he 
was  treated  for  "  dementia  praecox,  hebephrenic  type."  The  record 
further  contains  the  statement  that  same  existed  prior  to  enlistment. 

The  surgeon's  certificate  of  disability  upon  which  he  was  dis- 
charged sets  out  that  he  was  recommended  for  discharge  on  account 
of  dementia  praecox,  manifested  by  delusions,  hallucinations,  and 
irresponsibility;  that  he  became  unfit  for  duty  June  30,  1912,  and 
that  when  the  disability  arose  he  was  performing  the  usual  duties  of 
a  soldier.  This  was  while  serving  at  Schofield  Barracks,  Hawaii, 
and  it  was  stated  there  was  nothing  in  soldier's  short  service  to  ac- 
count for  the  condition. 

The  papers  in  the  case  show  that  the  soldier  was  admitted  to  the 
Eastern  State  Hospital  for  the  Insane,  at  Lexington,  Ky.,  January 
19,  1913,  age  22;  that  the  diagnosis  was  dementia  praecox;  pulse, 
normal;  temperature,  normal;  respiration,  normal;  pupils  dilated; 
heart  and  lungs,  normal.  "Had  eruption  on  back  and  shoulders 
when  admitted." 

When  he  was  enlisted  it  was  stated  in  the  record  that  there  was 
slight  cardiac  arrhythmia,  some  missing  teeth,  and  enlarged  glands 
in  both  groins,  but  no  mention  was  made  of  a  mental  defect. 

The  question  of  the  possible  or  probable  existence  of  a  predispos- 
ing cause  of  his  mental  disease  suggested  by  the  presence  of  mani- 
festations of  a  chronic  infectious  constitutional  disease  at  the  time 
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of  his  enlistment,  and  when  he  was  admitted  to  the  hospital  for  the 
insane,  need  not  now  be  discussed. 

Dementia  praecox  is  defined  as  a  process  of  mental  dissolution, 
which  makes  its  appearance  in  persons  specially  predisposed  to  this 
form  of  insanity,  mainly  between  15  and  30  years  of  age  and  rapidly 
leads  in  the  great  majority  of  cases  to  a  profound  and  characteristic 
type  of  dementia.     (Stoddard.) 

In  reference  to  the  causes  of  the  mental  phenomena  the  following 
authorities  are  cited : 

As  to  the  pathological  basis  for  dementia  praecox,  Kraepelin  is  of  the  opinion 
tbat  we  have  to  deal  with  an  actual  chemical  injury  to  the  cortical  cells  causing 
their  deterioration  or  destruction,  and  that  the  origin  and  the  development  of 
the  psychosis  are  best  explained  by  the  theory  of  an  autointoxication  arising 
possibly  in  connection  with  processes  going  on  in  the  sexual  organs.  (Church- 
Peterson,  Nervous  and  Mental  Diseases.) 

A  large  number  of  investigators  have  found  that  in  dementia  praecox  there 
Is  a  profound  disorder  of  the  internal  secretions  involving  the  sex  glands.  It 
may  now  be  stated  without  fear  of  contradiction  that  the  theory  of  a  dis- 
turbance— an  Imbalance  and  other  change — of  the  internal  secretions  in 
dementia  praecox  has  left  the  realm  of  speculation  and  has  entered  on  that  of 
established  fact  (F.  X.  Dercum,  Professor  of  Nervous  and  Mental  Diseases, 
Jefferson  Medical  College,  Journal  of  the  American  Medical  Association,  Mar. 
13,  1915.) 

There  must  have  been  in  the  case  of  this  soldier  congenital  in- 
stability or  inefficiency  of  his  nervous  system  rendering  him  inca- 
pable of  withstanding  damage  inflicted  by  some  toxic  agent  such 
as  referred  to  by  the  authorities  quoted.  His  duties  as  a  soldier 
in  garrison  in  time  of  peace  are  not  shown  to  have  furnished  even 
an  exciting  cause  for  the  mental  disease,  and,  as  indicated,  the 
predisposing  causes  were  foreign  to  such  service.  The  imbalance — 
that  is,  the  disturbed  internal  secretions  of  the  sex  glands,  the  ad- 
mitted cause  of  the  condition — could  not  have  resulted  from  any 
ordinary  military  duty. 

The  allegation  of  his  guardian  that  he  took  part  in  a  sham  battle 
and  became  overheated  and  that  this  caused  the  mental  disease  is 
not  borne  out  by  the  evidence.  The  fact  that  the  disability  was 
due,  or  appurtenant  to,  the  soldier's  military  duty  must  be  shown 
by  competent  evidence,  and  the  burden  of  proof  to  furnish  such 
evidence  rests  upon  the  claimant  or  his  legal  representatives. 

The  action  of  the  Commissioner  of  Pensions  holding  that  the 
soldier's  mental  disease  was  not  shown  as  incident  or  in  any  way 
due  to  his  military  service  was  fully  warranted  by  the  facts  in 
the  case,  considering  the  nature  of  the  alleged  disability  and  the 
accepted  causes  therefor. 

Affirmed. 
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No.  85. 
MiNOBS  OF  Valentine  T.  Pbteks. 

Decided  AprU  24,  1915. 

CJowsTBUcnow  OP  Statutes — Special  Act — ^Act  of  Mabch  3.  1875 — Pbobfectivb 

Acts. 

1.  The  act  of  March  3.  1875   (18  Stat.  L.,  part  3,  p.  671),  entlUed  "An  act 

granting  pensions  to  the  widows,  children,  dependent  mothers  and  fathers, 
or  orphan  brothers  and  sisters,  of  those  soldiers  who  were  murdered  by 
guerillas  at  Centralia,  Missouri,  in  1864,"  is  a  private  or  special  act  and 
subject  to  the  provisions  of  section  4720  of  the  Revised  Statutes  of  the 
United  States,  that  when  the  rate,  commencement,  and  duration  of  the 
pension  allowed  by  special  act  are  not  fixed  by  such  act,  its  commence- 
ment shall  date  from  the  passage  of  the  special  act 

2.  In  view  of  the  fact  that  no  express  language  is  employed  In  said  act  of 

March  8,  1875,  giving  it  a  retrospective  effect,  the  provisions  of  section 
4720,  Revised  Statutes,  and  the  contemporaneous  construction  of  the 
said  act,  which  has  not  been  overruled  or  modified,  such  construction 
should  not  now  be  disturbed,  and  it  is  held  that  the  claimants  herein 
are  entitled  to  pension  only  from  the  date  of  the  approval  of  the  act. 

Sweeney,  Assistant  Secretary: 

Mary  T.  Tait  and  Martha  A.  Winterstein  have  appealed  from  the 
decision  of  the  Commissioner  of  Pensions  rejecting  their  claim  for 
pension  as  minor  children  of  Valentine  T.  Peters,  a  discharged  sol- 
dier on  his  way  home,  who  was  killed  by  guerrillas  at  Centralia,  Mc, 
September  27,  1864. 

It  appears  that  said  claims  were  filed  on  July  14,  1876,  under  the 
act  of  March  3,  1875,  and  that  for  various  reasons,  as  shown  by  the 
record,  final  adjudication  of  the  matter  was  not  pressed.  On  July 
11,  1913,  claimants  applied  to  have  the  case  reopened  tnd  finally 
disposed  of,  and  on  May  11,  1914,  the  commissioner  rendered  his 
said  decision,  that  Martha  A.  Winterstein  was  entitled  to  pension 
of  $8  per  month  from  March  3,  1875,  to  October  10,  1875,  inclusive, 
the  date  she  became  16  years  of  age,  and  rejected  the  claim  of  Mary 
T.  Tait,  for  the  reason  that  she  had  attained  the  age  of  16  years 
prior  to  the  passage  of  said  act  of  March  3,  1875,  and  consequently 
WPS  without  title. 

Claimants  filed  their  appeal  June  1,  1914,  in  which  it  is  insisted 
that  under  the  act  of  March  3,  1875,  they  are  entitled  to  pension 
from  the  date  of  the  soldier's  death,  September  27, 1864. 

The  act  of  March  3,  1875,  provides: 

That  the  provisions  of  existing  pension  laws  be,  and  the  same  are  hereby, 
extended  to  the  widows*  children,  dependent  mothers  and  fathers,  or  orphan 
brothers  and  sisters,  in  the  order  named,  of  those  lately  discharged  soldiers  of 
the  Army  of  the  United  States  who  were  murdered  by  guerillas  at  Oentralia, 
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Missouri,  in  eighteen  hundred  and  sixty-four,  while  being  transported  on  the 
North  Missouri  Railroad. 

Sec.  2.  That  the  provisions  of  this  act  shall  be  construed  to  extend  to  the 
widows*  children,  dependent  mothers  and  fathers,  or  orphan  brothers  and 
Bisters,  in  the  order  named,  of  any  member  of  the  Missouri  Militia  who  was 
murdered  as  aforesaid  by  guerillas  at  Centralia,  Missouri,  in  eighteen  hundred 
and  sixty-four. 

The  issue  involved  is  whether  or  not  the  beneficiaries  under  this  act 
are  entitled  to  pension  from  the  date  of  the  death  of  said  soldiers, 
September  27,  1864,  or  only  from  the  date  of  the  passage  of  the  act, 
as  the  language  of  the  act  itself  specifies  no  date  when  the  pension- 
able status  created  thereunder  shall  commence  to  run. 

It  is  contended  that  said  act  should  be  classified  as  a  public 
(general)  act,  and  that  the  language  "the  provisions  of  existing 
pension  laws  be,  and  the  same  are  hereby  extended  *  *  *,"  is 
determinative  of  this;  and  that,  therefore,  the  act  should  be  con- 
strued in  accordance  with  the  settled  rules  the  courts  have  estab- 
lished to  ascertain  the  legislative  intent  with  respect  to  public  or 
general  laws. 

If  the  act  under  consideration  is  a  special  or  private  law,  then  the 
provisions  of  section  4720  Revised  Statutes  would  be  controlling, 
which  provides  that  the  commencement  of  a  pension  allowed  by  a 
special  act,  when  not  fixed  by  the  terms  of  same,  shall  date  from  the 
passage  of  the  special  act. 

Upon  careful  review  and  examination  of  the  record  and  the 
authorities  cited,  the  department  is  convinced  that  said  act  of  March 
o,  1875,  is  special  legislation,  within  the  provisions  of  said  section 
4720  Revised  Statutes,  and  that  the  benefits  provided  thereunder  take 
effect  only  from  the  date  of  its  passage.  That  the  act  is  special  legis- 
lation within  the  purview  of  said  section  4720  Revised  Statutes,  is 
plainly  apparent. 

The  act  of  March  3,  1873,  which  is  a  general  law  on  the  subject  of 
pensions  and  from  which  said  section  4720  is  taken,  had  only  been 
a  law  two  years,  and  the  provisions  of  said  act  must  have  been 
familiar  to  the  Members  and  committees  of  Congress.  Had  it  been 
the  intention  of  Congress  to  create  a  pensionable  status  by  said  act 
of  March  3,  1875,  to  take  cftect  from  the  date  of  the  death  of  the 
soldiers  therein  named,  unquestionably,  in  view  of  the  provisions  of 
section  4720,  it  would  have  said  so  in  express  language.  In  the 
passage  of  this  legislation  without  express  language  fixing  the  com- 
mencement of  the  status  therein  created,  Congress  must  be  presumed 
to  have  had  in  mind  the  general  pension  law  of  1873,  supra. 

That  the  act  in  question  is  a  private  or  special  act  is  shown  from 
the  very  fact  that  it  was  so  styled  in  its  title,  "  Private  act.  No.  119." 
This,  when  taken  in  connection  with  the  fact  that  the  act  was  placed 
ui  the  Statutes  at  Large,  under  the  heading  "  Private  laws,"  is  prac- 
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tically  oonclusive  that  it  was  understood  at  the  time  to  be  a  special 
or  private  act. 

On  October  6,  1875,  just  ti  few  months  after  its  passage,  the  then 
Commissioner  of  Pensions  held — 

*  *  *  that  this  class  of  cases  would  be  pensionable  from  the  date  of 
the  approval  of  the  act  of  March  3, 1875,  granting  same. 

It  has  been  thus  uniformly  construed  through  all  the  varvin^  ad- 

ministrations  for  40  years.    This  contemporaneous  construction  by 

i  those  in  position  to  ascertain  the  intent  of  the  lawmaking  power 

>  creates  a  very  strong  presumption  that  the  construction  was  correct. 

»  TVhere  a  statute  is  susceptible  of  two  reasonable  mterpretations  the 

greater  weight  must  be  given  to  the  doctrine  of  contemporaneous 
construction.    United  States  v.  Graham  (110  U.  S.,  210) ;  United 
States  V.  Fennell  (185  U.  S.,  236). 
In  the  case  first  cited  it  was  held  (p.  221)  : 

If  there  ware  ambiguity  or  doubt,  then  such  a  practice,  begun  so  early  and 
continued  so  long,  would  be  in  the  highest  degree  persuasiye,  if  not  absolutely 
controlling,  in  its  effect. 

It  is  a  well-settled  doctrine  of  the  United  States  Supreme  Court 
that  the  practice  of  an  executive  department  through  a  series  of 
years  should  not  be  overthrown  unless  such  practice  was  obviously 
and  clearly  forbidden  by  the  language  of  the  statute  under  which  it 
proceeded.    In  the  Fennell  case,  supra  (p.  244),  it  was  stated: 

The  action  durin'*  many  yenrs  of  the  department  charged  with  the  execution 
of  the  statute  should  be  respected  and  not  overruled,  except  for  cogent  reasons. 

But  even  if  the  act  shall  be  considered  a  "  public  act,"  it  does  not 
necessarily  follow  that  it  must  have  a  retrospective  application,  and 
the  real  issue  in  this  case  is  whether  or  not  an  act  of  Congress  may 
be  construed  to  be  retroactive,  without  express  language  in  the  act 
itself  to  that  effect.  It  is  a  well-settled  primary  rule  of  statutory 
construction  that  an  act,  not  remedial  in  character,  shall  be  construed 
as  prospective  only,  and  will  not  be  given  a  retroactive  construction, 
unless  the  most  clear  and  unequivocal  language  is  adopted. 

The  act  under  consideration  is  not  remedial  and,  therefore,  to  be 
liberally  construed,  as  is  insisted,  for  the  reason  that  it  imposes  new 
liabilities,  and  a  retrospective  application  would  impose  still  addi- 
tional liabilities;  it  therefore  comes  clearly  within  the  rule  of  inter- 
pretation c(mcerning  retroactive  legislation. 

When  the  effect  of  giving  to  a  statute  a  retrospective  construction  would  be 
to  make  it  destroy  or  Impair  vested  rights  or  impose  new  penalties,  forfeitures, 
liabilities,  or  disabilities,  such  construction  will  be  avoided,  and  the  statute 
will  be  held  to  apply  to  future  acts  and  cases  only,  provided  that  this  can  be 
done  by  any  reasonable  interpretation  of  the  language  used  by  the  legislature. 
(Black  Intr.  of  Laws,  256.) 
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In  this,  country  it  is  considered  competent  for  the  legislatures  to  pass  laws 
having  a  retrospective  effect;  the  only  judicial  check  on  the  power  helng  that 
the  courts  refuse  to  give  a  statute  a  retroactive  construction  unless  the  inten- 
tion is  clear  and  positive  as  by  no  possibility  to  admit  of  any  other  con- 
struction.   (Sedgwick  Gonstr.  of  Stat,  and  Const.  Law.,  2d  Bd.,  166.) 

Chief  Justice  Kent,  in  the  case  of  Dash  v.  Van  Kleek  (7  Johns, 
477)  said: 

I  should  be  unwilling  to  consider  an  act  retrospective  unless  that  intention  was 
made  manifest  by  express  words,  because  it  would  be  a  violation  of  funda- 
mental principles,  which  is  not  to  be  presumed.  ^ 

Statutes  are  not  to  be  construed  as  retrospective  unless  by  the 
express  language  thereof  they  are  clearly  intended  so  to  be.  Au- 
rora &  I.  Co.,  V.  Holthouse  (7  Ind.,  59) ;  Martin  v.  State  (22  Texas, 
214) ;  Bond  v.  Munro  (28  Ga.,  697) ;  Parsons  v,  Payne  (26  Arkansas, 
124). 

In  the  case  of  Plumb  v.  Sawyer  (21  Conn.,  351)  the  court  says: 

In  some  cases  statutes  may  have  a  retrospective  effect,  yet  such  a  con- 
struction is  never  to  be  given  tbem  unless  required  in  the  most  explicit  terms. 

The  Judiciary  will  give  all  laws  a  prospective  operation  only,  unless  their 
language  is  so  clear  as  not  to  be  susceptible  of  any  other  construction.    *    *    * 
No  exceptions  should  be  tolerated  on  the  ground  of  a  controlling  public  neces- 
sity.   (Sedgwick  Constr.  of  Stat  and  Consti.  Law.  173.) 

Legislation  of  this  character  is  exceedingly  liable  to  abuse,  and  it  is  a  sound 
rule  of  construction  that  a  statute  should  have  a  prospective  operation  only, 
unless  its  terms  show  clearly  a  legislative  intention  that  It  should  operate 
retrospectively.     (Cooley  Const.  Lim.,  370.) 

Retrospective  legislation  is  not  favored,  and  unless  that  intent  is  clearly 
evidenced  a  statute  will  be  presumed  to  be  intended  for  the  future  and  not 
for  the  past.    (White  v.  United  States,  191  U.  S.,  545.) 

An  act  will  not  be  construed  to  give  it  a  retrospective  application,  unless  its 
language  be  so  clear  as  to  admit  of  no  other  construction.  (City  R.  Co.  v. 
Citizens  R.  CJo.,  166  U.  S.,  557.) 

Constitutions  as  well  as  statutes  are  construed  to  operate  prospectively  only, 
unless  on  the  face  of  the  instrument  or  enactment  the  contrary  intention  is 
manifest  beyond  reasonable  question.     (Shreveport  v.  Cole,  129  U.  S.,  36.) 

There  is  nothing  in  the  language  of  the  act  of  March  3,  1875, 
reasonably  suggestive  that  it  was  to  have  a  retrospective  application, 
or  that  it  was  intended  by  Congress  that  its  benefits  should  relate 
back  to  the  death  of  the  soldiers  therein  named,  creating  a  pension- 
able status  for  the  beneficiaries  thereunder,  commencing  from  the 
date  of  their  death,  September  27,  1864.  Without  some  express 
language  to  this  effect,  said  act  can  only  be  construed  to  operate 
prospectively.  The  beneficiaries  thereunder  are  only  entitled  to 
pension  from  the  date  of  the  enactment,  March  3, 1875,  for  the  cogent 
reason,  as  stated,  that  the  act  on  its  face  contains  no  language  indi- 
cating it  was  to  have  a  retrospective  application.  In  other  words, 
when  the  lawmaking  power,  l)y  enactment,  confers  certain  benefits 
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on  certain  persons  therein  designated,  thereby  imposing  new  obliga- 
tions upon  the  Government,  if  it  is  intended  that  the  benefits  granted 
thereunder  shall  begin  to  run  from  a  period  anterior  to  the  date 
of  the  passage  of  the  act,  it  must  say  so  in  express  and  unmistakable 
language. 

Therefore,  in  view  of  the  strong  presumption  that  said  act  was 
special  legislation,  and  of  the  well-settled  rule  of  construction  that 
express  language  is  necessary  in  order  to  give  a  statute  a  retrospec- 
tive effect ;  and  in  view  of  the  contemporaneous  construction  of  said 
act,  which  has  not  been  overruled  or  modified,  the  department  is  of 
opinion  that  this  construction  should  not  now  be  disturbed,  and  that 
claimants  are  entitled  to  pension  only  from  the  date  of  the  approval 
of  the  act  of  March  3,  1875. 

The  action  of  the  commissioner  is  accordingly-^ 

A-ffirmed. 

No.  36. 

Leonora  R.  Eckles. 

Decided  July  i,  1915. 

Mabbiaoe — Ohio — Divobce — Illinois — Prohibition  to  Reacarbiage — ^Effect  of 

Decree. 

Appellant,  while  a  pensioner  as  the  widow  of  E.,  being  a  resident  of  Pennaiyl- 
vania,  on  June  12,  1909,  married  in  Toledo,  Ohio,  one  G.,  a  resident  of 
Chicago,  111.,  and  went  directly  with  him  to  Chicago  where  both  have  been 
domiciled  ever  since.  Her  name  was  dropped  from  the  pension  roil  be- 
cause of  said  marriage.  Said  G.  had  a  prior  wife,  from  whom  he  secured 
a  decree  of  divorce  on  May  21,  1909,  In  the  superior  court  of  Cook  County, 
111.,  such  decree  containing  a  provision  that  neither  party  should  again 
marry  within  one  year  from  the  time  the  de<free  was  granted,  as  provided 
by  the  Illinois  statute.  Appellant,  as  alleged,  having  learned  of  G.'s  prior 
marriage  and  divorce  and  the  provision  in  the  decree  prohibiting  him  from 
remarrying  within  one  year,  and  apparently  believing  her  marriage  to  him 
invalid,  because  entered  into  within  one  year  from  the  date  of  such  divorce 
decree,  requested  G.  to  have  another  marriage  performed,  which  6.  refused 
to  do,  whereupon  she  left  him  and  applied  to  be  restored  to  the  pension  roU 
on  the  ground  that  she  had  not  been  remarried.  This  was  refused  on  the 
ground  that  her  marriage  to  G.  in  Ohio  was  a  valid  marriage,  notwithstand- 
ing the  Illinois  statute  and  the  prohibition  contained  in  said  decree.  On 
appeal  said  action  was  reversed,  the  department  holding  that  said  mar- 
riage was  void.  The  claim  was  thereupon  reoiiened  and  reconsidered  and 
again  rejected  on  the  ground  that  claimant's  conduct  since  date  of  soldier's 
death  and  since  the  passage  of  the  act  of  August  7,  1882,  had,  by  reason  of 
her  adulterous  cohabitation,  been  in  violation  of  said  act,  and  hence  she 
had  forfeited  her  right  to  the  restoration  of  her  pension,  whereupon  Bb«, 
appeals. 
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Held: 

1.  Tbe  question  involyes  the  ciyil  status  acquired  by  appellant's  marriage  in 

X)liio,  and  it  is  necessary  tliat  the  former  decision  be  reviewed  and  recon- 
sidered. 

2.  The  validity  of  the  marriage  contract  is  to  be  determined  by  the  law  of  the 

State  or  country  where  it  was  entered  into — in  this  case  the  State  of  Ohio. 

3.  The  marriage  of  appellant  to  G.  in  the  State  of  Ohio  was  legal  and  valid 

in  that  State,  notwithstanding  the  statutory  prohibition  of  the  State  of 
Illinois,  where  G.  procured  his  divorce,  such  statutes  being  merely  penal 
and  do  not  render  void  the  marriage  of  either  party  celebrated  in 
another  State. 

4.  The  former  decision  in  this  case  (19  P.  D.,  251)  is  overruled,  vacated,  and 

set  aside. 

Sweeney,  Assistant  Secretary. 

I^eonora  E.  Eckles  has  appealed  from  the  decision  of  the  Commis- 
sioner of  Pensions  rendered  October  3,  1914,  in  the  above-entitled 
case,  wherein  appellant  filed  her  declaration  asking  to  be  restored 
to  the  pension  roll  at  $20  per  month,  commencing  June  12,  1909,  as 
the  widow  of  James  W.  Eckles,  late  captain  Company  B,  Twenty- 
sixth  Iowa  Infantry,  she  having  been  dropped  from  the  roll  upon  her 
i-emarriage  on  that  date,  the  commissioner  holding  that  the  evidence 
establishes  such  adulterous  conduct  on  the  part  of  appellant  subse- 
quent to  December  31,  1912,  as  operates  as  a  forfeiture  of  her  title 
to  pension  as  the  widow  of  the  soldier,  under  the  provisions  of  section 
2  of  the  act  of  August  7,  1882. 

It  appears  from  the  record  that  appellant  was  pensioned  at  $20 
per  month  as  the  widow  of  said  soldier,  and  that  by  reason  of  her 
remarriage  in  Lucas  County,  Ohio,  on  June  12,  1909,  to  one  Cairoli 
Gigliotti,  her  name  was  dropped  from  the  pension  roll. 

It  further  appears  that  on  March  24, 1913,  she  filed  her  declaration 
ior  restoration  to  the  roll,  upon  the  ground  that  her  marriage  to  said 
Gigliotti  was  void  ah  initio  by  reason  of  the  fact  that  the  divorce 
of  her  said  husband  from  his  first  wife,  Lena,  was  obtained  in  the 
State  of  Illinois,  where  under  the  statutes  of  that  State  he  was  pro- 
hibited from  marrying  again  within  one  year  from  the  rendition  of 
the  divorce  decree ;  it  being  shown  that  her  said  marriage  to  Gigliotti 
occurred  about  one  month  after  the  divorce  from  said  first  wife  was 
obtained  by  him. 

It  further  appears  that  at  the  date  of  the  marriage  of  said 
Gigliotti  and  appellant  he  was,  and  had  been  for  several  years  prior 
thereto,  a  resident  of  the  State  of  Illinois,  while  appellant  was,  and 
had  been  for  a  number  of  years  previous  to  the  marriage,  a  resident 
of  the  State  of  Pennsylvania. 

Appellant  alleges  that  at  the  time  of  her  said  marriage  to  Gigliotti 
she  did  not  know  he  had  been  divorced,  but,  on  the  contrary,  from 
his  representations  to  her,  she  verily  believed  him  to  be  a  single  man 
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possessed  of  every  right  to  contract  a  legal  marriage ;  that  she  did 
not  learn  of  said  divorce  and  of  the  Illinois  law  prohibiting  the  mar- 
riage of  divorced  persons  for  a  period  of  one  year  from  the  pro- 
nouncement of  the  divorce  decree  until  the  month  of  December,  1912, 
when,  upon  the  refusal  of  Gigliotti  to  have  a  second  marriage  per- 
formed, she  left  him,  and  since  January  1, 1913,  has  consistently  re- 
fused to  continue  marital  relations  with  him.  She  now  requests,  as 
i^tated,  that  she  be  again  enrolled  and  paid  said  pulsion  from  June 
12,  1909. 

On  April  28, 1913,  the  Commissioner  of  Pensions  rejected  the  claiiu 
on  the  ground  that — 

Claimant  remarried  June  12,  1909,  therefore  she  has  no  title  to  restoration  of 
pension  under  the  general,  law. 

Upon  appeal,  the  commissioner  was  reversed  by  departmental  de- 
cision of  May  18,  1914  (19  P.  D.,  251),  wherein  it  was  held  as 
follows: 

The  department  is  of  the  opinion,  and  so  decides,  that  the  divorce  decree 
entered  by  the  Superior  Court  of  Cook  County,  lU.,  on  May  31,  1909,  in  the  case 
of  Cairoli  Gigliotti  v,  Lena  Gigliotti,  did  not  become  final  and  effective  to  dis- 
solve the  marriage  existing  between  said  parties  until  the  expiration  of  one 
year  from  the  date  of  entering  the  same,  and  by  the  positive  law  of  the  State 
of  Illinois,  where  said  Gigliotti  and  appellant  are  domiciled,  appellant  is  not 
and  never  was  the  wife  of  said  GigUotti,  unless  said  Lena  Gigliotti  wps  dead 
at  the  time  of  said  marriage.  In  other  words,  said  Gigliotti  had  a  wife  llvhi^ 
and  had  no  capacity  to  marry  at  the  time  he  went  through  the  ceremony  ot 
marriage  with  appellant,  and  such  marriage  was  void. 

The  claim  is  remanded  for  readjudicatlon,  suggesting  that  it  be  ascertained 
whether  said  Lena  Gigliotti  was  living  at  the  date  of  said  supposed  marriage 
and  whether  appellant  has  cohabited  with  said  Gigliotti  since  she  gained  knowl- 
edge that  said  marriage  was  void  and  of  no  effect  before  final  adjudication. 

Thereupon,  in  accordance  with  said  suggestion  of  the  department, 
a  special  examination  of  the  claim  was  made,  and  upon  the  evidence 
submitted  it  was  again  rejected  on  October  3, 1914,  the  commissioner 
holding  that : 

Claimant's  conduct  since  date  of  the  soldier's  death  and  since  the  passage  of 
the  act  of  August  7,  1882,  has,  by  reason  of  her  adulterous  cohabitation,  been 
in  violation  of  said  act,  and  hence  she  has  forfeited  her  right  to  the  restoration 
of  her  pension. 

The  present  appeal,  filed  October  13,  1914,  is  from  this  holding  of 
the  commissioner,  contending  in  substance  that  cohabitation  must  be 
of  an  open  and  notorious  adulterous  nature  to  bring  it  within  the 
act  of  August  7,  1882;  that  it  is  necessary  to  prove  appellant  was 
guilty  of  the  crime  of  adultery,  committed  in  an  open  and  notorious 
manner,  in  order  to  deprive  her  of  her  right  to  restoration  to  pension: 
that  adultery  is  sexual  intercourse  with  a  married  man  or  woman  by 
a  person  not  connected  with  him  or  her  by  marriage,  the  marriage 


DECISIONS  RELATING  TO  PENSIONS.  123 

status  being  paramount,  and  therefore,  as  said  marriage  of  appellant 
to  Gigliotti  was  wholly  void,  made  so  because  prohibited  under  the 
statutes  of  the  State  of  Illinois,  their  continued  cohabitation  as  man 
and  wife,  after  she  was  so  advised,  was  not  adultery,  but  fornication. 

The  main  question  which  is  presented  upon  this  appeal  is  whether 
the  marriage  in  Ohio  was  null  and  void  because  of  the  fact  that  one 
of  the  parties  to  the  contract,  being  domiciled  in  the  State  of  Illinois, 
was  granted  a  divorce,  and  under  the  statutes  of  that  State  could  not 
remarry  within  one  year.  The  question  involves  the  civil  status  ac- 
quired by  appellant  by  the  marriage  in  Ohio,  and  in  order  that  the 
case  may  be  determined  upon  its  merits  and  the  law  applicable 
thereto  it  is  necessary  that  the  former  decision  of  the  department 
(19  P.  D.,  supra)  be  reconsidered  and  reviewed.  If  the  Ohio  mar- 
riage was  legal  and  valid  and  if  the  validity  of  the  marriage  con- 
tract is  to  be  determined  by  the  law  of  the  State  where  it  was  entered 
into,  then  it  follows,  as  a  matter  of  course,  that  there  was  no  adul- 
terous cohabitation  and  that  the  former  departmental  decision  hold- 
ing said  marriage  to  be  void  ah  initio  was  in  error,  with  the  resultant 
consequence  that  appellant  can  now  have  no  pensionable  status  by 
reason  of  her  said  remarriage. 

Upon  careful  consideration  of  the  record  and  review  of  the 
authorities,  the  department  is  convinced  that  the  former  decision 
in  this  case,  holding  the  Ohio  marriage  to  be  null  and  void,  can  not 
be  sustained  and  is,  therefore,  in  error;  that  the  provisions  of  the 
Illinois  statute,  prohibiting  the  marriage  of  divorced  persons  within 
one  year  and  making  the  violation  of  same  a  penal  offense,  does  not 
invalidate  a  second  marriage  entered  into  in  Ohio,  if  it  was  a  legal 
and  valid  marriage  in  thiit  State,  and  this,  although  one  of  the 
parties  to  the  marriage  being  a  resident  of  Illinois  went  into  Ohio 
for  the  express  purpose  of  evading  the  law  in  Illinois.  (Van  Voorhis 
V.  Brintnall  (86  N.  Y.,  18) ;  Cropsy  v.  Ogden  (11  N.  Y.,  228) ;  Med- 
way  V,  Needham  (1  Pick.,  157) ;  Sutton  v,  Warren  (10  Metcalf,  451) ; 
Putnam  v.  Putnam  (8  Pick.,  433) ;  14  Cyc,  729,  and  cases  there 
cited;  17  Amer.  Digest,  Cen.  Ed.,  sec.  819,  and  cases  there  cited.) 

It  is  not  a  question  as  to  the  law  of  Illinois  but  it  a  question  as  to 
the  legal  effect  of  a  marriage  in  Ohio,  when  the  marriage  in  that 
State  is  valid  under  its  laws.  Was  the  marriage  of  appellant  to 
Cairoli  Gigliotti  in  the  State  of  Ohio,  on  June  12,  1909,  legal  and 
valid  according  to  the  laws  of  that  State?  'Ihe  department  is  con- 
vinced that  it  was.  The  laws  of  Ohio  (Ann.  Code,  see.  11,  181), 
provide  that : 

Male  persons  of.  the  age  of  18  years,  and  female  persons  of  the  age  of  16 
years,  not  nearer  of  kin  than  second  cousins  and  not  having  a  husband  or  wife 
living  may  be  Joined  in  marriage. 
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It  is  contended  that  Gigliotti  had  a  living  wife  within  the  mean- 
ing of  the  Ohio  statute;  that  the  divorce  granted  him  in  Illinois  by 
virtue  of  the  inhibition  in  the  statutes  of  that  State  had  not  become 
absolute  and  effective  at  the  date  he  attempted  to  marry  appellant  in 
Ohio,  and  he  therefore  had  no  legal  right  to  marry  again  within  the 
fixed  period  of  12  months,  if  his  said  divorced  wife,  Lena,  was  still 
living.  It  is  shown  by  the  special  examination  made  since  the  render- 
ing  of  the  former  departmental  decision,  that  she  is  still  living,  has 
remarried,  and  resides  in  Pittsburgh,  Pa.  The  question  then  is — did 
Gigliotti  have  a  "  wife  living"  within  the  meaning  of  the  Ohio  act? 
It  is  shown  that  he  had  been  granted  an  absolute  divorce  in  the  State 
of  Illinois  upon  the  statutory  ground  of  desertion.  The  words  in  the 
Ohio  statute  "  not  having  a  husband  or  wife  living "  clearly  refer  to 
a  legal  husband  or  wife;  another  husband  or  wife  clothed  with  all 
marital  rights;  a  legal  existing  husband  or  wife  by  virtue  of  a 
former  marriage.    Moore  v.  Hedgeman  (92  N.  Y.,  521). 

The  view  that  the  act  included  and  referred  to  persons  who  had 
formerly  been  a  wife  or  husband,  although  presently  not  such,  is 
unsound  in  principle  and  without  authority  to  sustain  it.  The  legis- 
lature undoubtedly  intended  to  distinguish  between  a  legal  wife  or 
husband  and  a  wife  or  husband  who  had  subsequently  and  illegally 
married.  It  is  very  clear  that  the  act  cited  did  not  have  in  mini 
divorced  persons,  but  only  those  who  were  invested  with  all  the 
marital  rights  confered  by  a  lawful  marriage.  Any  other  interpre- 
tation or  construction  would  necessarily  result  in  the  prohibition  of 
marriages  by  the  innocent  parties  to  divorces  in  Ohio  in  many  cases 
where  divorces  have  been  granted  for  legal  causes.  (Dixon  v.  Dixon 
(1  Yerg.,  110) ;  Moore  v.  Hedgeman,  supra;  2  Bishop  Marriage  and 
Divorce,  sec.  701.) 

The  marriage  of  appellant  to  Gigliotti  in  the  State  of  Ohio  was, 
therefore,  legal  and  valid  in  that  State,  and  this  being  true,  the 
inquiry  then  reverts  to  the  question  as  to  whether  or  not  a  marriage 
valid  according  to  the  laws  of  Ohio,  or  any  other  State,  is  valid 
everywhere  within  the  United  States  if  not  contrary  to  the  prohi- 
bitions of  the  natural  law. 

The  department  is  convinced,  upon  careful  consideration,  that 
the  correct  view,  sustained  by  the  great  weight  of  authority,  is  that 
the  validity  of  the  marriage  contract  is  to  be  determined  by  the 
law  of  the  State  or  country  where  it  was  entered  into,  notwith- 
standing the  several  statutory  prohibitions  which  have  been  enacted 
in  some  of  the  States. 

It  is  a  general  rule  of  law  that  a  contract  entered  into  in  another 
State  or  country,  if  valid  according  to  the  law  of  that  place  is 
valid  everywhere.  (Story's  Conflict  of  Laws,  sec.  242;  2  Kent's 
Com.,  454;  Van  Voorhis  v.  Brintnall,  supra.) 
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The  rule  recognizes  as  valid  a  marriage  valid  in  the  place  where 
celebrated,  and  therefore  every  marriage  is  to  be  universally  recog- 
nized which  is  valid  according  to  the  law  of  the  country  in  which 
it  was  had,  whatever  the  law  might  be.  Story's  Conflict  of  Laws, 
sees.  569,  579;  Connelly  v.  Connelly  (2  Eng.  L.  and  Eq.,  570).  In 
the  case  last  cited  the  court  said : 

We  all  know  that  In  questions  of  marriage  contract,  the  lex  loci  contractUB 
Is  that  which  is  to  determine  the  status  of  the  parties,  and  this  by  consent  of 
all  nations  is  ju8  ifentium. 

In  the  leading  English  case  of  Dalrymple  v.  Dalrymple  (2  Hagg, 
Const.,  54),  it  was  held  that  a  marriage  good  in  Scotland,  though 
otherwise  by  the  law  of  England,  was  valid  in  that  country;  and 
this  was  put  upon  the  ground  that  the  rights  of  the  parties  must 
be  tried  by  reference  to  the  law  of  the  country  where  they  originate. 
In  Scrimshire  v.  Scrimshire  (2  Hagg.  Const,  395),  the  principle  is 
stated  in  different  words.    The  court  said: 

All  parties  contracting  gain  a  forum  in  the  place  where  the  contract  la 
Altered  into. 

Not  only  is  this  the  result  of  English  decisions,  but  it  is  the  princi- 
ple upon  which  the  Federal  courts  and  the  courts  of  last  resort  in 
the  various  States  have  generally  acted.  Dixon  v,  Dixon,  supra; 
Greenwood  v.  Curtis  (6  Mass.,  358) ;  Medway  v.  Needham,  supra; 
Putnam  v.  Putnam,  supra;  Moore  v,  Hedgman,  supra;  Van  Voorhis 
V.  Brintnall,  supra;  Hunt  v.  Hunt  (72  N.  Y.,  217) ;  Cheever  v. 
Wilson  (9  Wall,  108) ;  Atherton  v.  Atherton  (181  U.  S.,  155). 

In  the  case  of  Atherton  v,  Atherton,  last  cited,  the  court  said : 

The  purpose  and  effect  of  a  decree  of  divorce  from  the  bond  of  matrimony, 
by  a  court  of  competent  Jurisdiction,  are  to  change  the  existing  status  or  do- 
mestic relation  of  husband  and  wife,  and  to  free  them  both  from  the  bond. 
The  marriage  tie,  when  thus  severed  as  to  one  party,  ceased  to  bind  either.  A 
husband  without  a  wife,  or  a  wife  without  a  husband,  is  unknown  to  the 
law.  When  the  law  provides,  in  the  nature  of  a  penalty,  that  the  guilty  party 
shall  not  marry  again,  that  party,  as  well  as  the  other,  is  still  absolutely  freed 
from  the  bond  of  the  former  marriage. 

In  Decouche  v.  Savetier  (3  Johns,  210),  Chancellor  Kent  says: 

There  is  no  doubt  of  the  general  principle  that  the  rights  dependent  upon 
nuptial  contracts  are  to  be  determined  by  the  lex  loci. 

In  Cropsy  v.  Ogden,  supra^  it  was  held  that — 

By  the  universal  practice  of  civilized  nations  the  permission  or  prohibition 
of  particular  marriages  of  right  belongs  to  the  State  or  country  where  the 
marriage  is  to  be  celebrated.  ' 

In  Haviland  v.  Halstead  (34  N.  Y.,  643)  the  court  distinguished 
between  a  marriage  within  the  State  and  a  marriage  in  a  foreign 
State  where  a  person  divorced  was  prohibited  from  marrying  again 
under  the  State  law,  and  held  that  the  marriage  of  residents  of 
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the  State  of  New  York  would  be  valid  although  the  parties  had  gone 
to  New  Jersey  with  the  intent  to  evade  the  laws  of  New  York,  and, 
citing  the  case  of  Medway  v.  Needham,  supra^  said : 

The  doctrine  In  favor  of  marriage  so  contracted  is  founded  upon  principles 
ot  policy  to  prevent  the  great  Inconvenience  and  cruelty  of  bastardizing  the 
issue  of  such  marriages  and  to  avoid  the  public  mischief  which  would  result 
from  the  loose  state  in  which  people  so  situated  would  live. 

It  is  insisted  that  the  provisions  of  the  Illinois  act,  whereby  di- 
vorced persons,  residents  of  the  State,  who,  in  order  to  evade  the 
terms  of  the  act,  its  violation  being  a  penal  offense,  go  into  another 
State  and  there  have  the  marriage  solemnized  and  afterwards  return 
and  reside  in  the  State  are  controlling,  and  such  marriages  being 
held  to  be  null  and  void  by  the  Supreme  Court  of  Illinois,  they  must 
be  so  considered  by  this  department  in  determining  the  pensionable 
status  of  appellant,  although  in  doing  so  under  the  proof  in  this  case 
appellant  must  necessarily  be  held  to  have  lived  in  adulterous  coliabi- 
tation  with  said  Gigliotti  since  January  1, 1913. 

It  is  unnecessary  to  consider  the  extent  or  scope  of  the  Illinois 
statute.  It  is  sufficient  to  sav  in  answer  to  such  contention  that  it  is 
unsound  in  principle  and  is  opposed  to  the  great  weight  of  authority. 

In  the  case  of  Ponsford  i\  Johnson  (2  Blatchf.,  51)  it  was  held 
thal^ 

The  disability  to  marry  imposed  upon  the  guilty  party  by  the  law  of  the 
State  in  which  a  divorce  Is  granted  only  attaches  by  way  of  penalty  within  the 
State  and  a  valid  marriage  may  be  contracted  in  any  other  State  which  will  be 
recognized  in  the  former  State. 

In  the  case  of  Thorpe  v,  Thorpe,  supra^  where  a  party  prohibited 
by  a  decree  of  divorce  rendered  in  New  York  from  remarrying  dur- 
ing the  other  party's  life  went  into  another  State  for  the  express 
purpose  of  evading  the  decree  and  there  married  a  resident  of  Xew 
York,  during  the  life  of  the  other  party,  it  was  held  to  be  a  valid 
marriage. 

In  any  event,  it  is  certain  that  a  State  statute  prohibiting  the 
marriage  of  either  of  the  parties  to  a  divorce  for  a  specified  time 
can  have  no  effect  beyond  the  territorial  limits  of  the  State.  WTiere 
the  laws  of  another  state  do  not  prohibit  such  marriage  by  a  party 
divorced,  its  validity  can  not  be  questioned  by  any  State  other  than 
the  one  where  the  divorce  was  granted.  It  is,  therefore,  clear  and 
certain  that  such  marriages  are  legal  and  valid  not  only  in  the  State 
where  celebrated  but  in  every  other  State  and  in  all  Federal  jurisdic- 
tions, even  if  the  parties  go  to  another  State  to  evade  the  law  of  their 
domicile.  (Moore  ?\  Ilcdgman,  supra;  Van  Voorhis  v.  Brintnall, 
supra;  Ponsford  t\  Johnson,  supra;  14  Cyc,  729,  and  cases  there 
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cited ;  Am.  Dig.,  Cent.  Ed.,  sec.  81>;  19  Am.  and  Eng,  Cyc.  of  Law, 
1180, 1211,  and  authorities  there  cited.) 

The  department  w  therefore  convinced,  Tix>on  careful  examination 
of  the  record  and  the  authorities  herein  cited,  that  the  well-settled 
rule  is9  that  statutes  similar  to  the  lUiaois  statute  are  merely  penal 
and  do  not  render  void  the  marriage  of  either  party  celebrated  in  an- 
other State;  that  the  general  rule  supported  by  the  great  weight 
of  authority  is  that  a  marriage  valid  according  to  the  law  of  the  place 
where  it  was  contracted  or  celebrated  is  valid  everywhere,  only  and 
unless  it  should  be  polygamous  or  incestuous,  and  that  a  marriage 
void  where  celebrated  is  void  everywhere.  (19  Am.  and  Eng.  Cyc.  of 
Law,  1180,  1211;  14  Cyc,  729;  17  Am.  Digest,  Cent.  Ed.,  sec.  819.) 

It  follows,  therefore,  that  the  former  decision  in  this  case  (19  P.  D., 
251),  being  in  error,  will  be  set  aside  and  vacated,  and  that  by  reason 
of  the  remarriage  of  appellant,  the  same  being  valid  and  legal  in  all 
respects,  she  can  not  be  restored  to  the  pension  roll. 

A-ffimied, 


No.  37. 

Marcia  Townsend  (as  widow). 

Decided  September  9,  1915. 

DivoRC»— Jurisdiction — ^Washington — Service  of  Summons — Decree  Vacating 

Divorce. 

The  soldier  was  divorced  from  the  claimant  by  decree  of  the  Superior  Court  of 
the  State  of  Washington,  for  Kings  County,  March  23,  1911,  the  record  in 
said  suit  showing  that  all  the  jurisdictional  requirements  of  the  Washing- 
ton statutes  (sees.  15,  220,  224,  228,  233,  237,  257,  258,  and  982,  code  of  1910) 
were  complied  with.  In  a  proceeding  in  said  court  after  the  death  of  said 
soldier  against  the  administrator  of  the  estate  of  said  soldier  and  his  heirs 
to  set  aside  and  declare  void  said  decree  of  divorce  and  declare  said  claim- 
ant entitled  to  share  in  the  proceeds  of  said  estate  as  the  widow,  a  decree 
was  rendered  February  28,  1913,  vacating  and  setting  aside  said  decree  of 
divorce  on  the  ground  that  the  summons  and  complaint  in  said  divorce  cause 
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I 
I 

were  never  served  upon  the  said  claimant,  and  she  had  no  knowledge  of  the 
penden<?y  of  said  cause,  that  the  affidavit  for  publication  was  false  and  fraud- 
ulent, and  that  there  had  been  no  proof  of  publication  of  summons.  A  com- 
plete record  of  said  proceeding  is  on  file  in  this  case,  including  the  evidence 
offered  and  considered  in  said  suit  to  vacate  said  divorce  decree,  which 
fails  to  show  that  there  was  any  irregularity  in  the  proceeding  in  said 
divorce  suit. 
Held:  That  said  decree  of  divorce  is  not  impeached  by  said  decree  vacating  the 
same  for  the  reason  that  no  legal  cause  for  vacating  said  decree  was  proved, 
and  said  decree  of  divorce  is  entitled  to  full  force  in  this  department. 

Sweeney,  Assistant  Secretary: 

The  above-named  sailor,  Orrin  P.  Townsend,  was  pensioned  under 
the  act  of  February  6, 1907,  at  $12  per  month,  and  died  May  15, 1912. 

Marcia  Townsend  filed  on  April  11, 1913,  a  declaration  for  pension 
under  the  act  of  April  19,  1908,  as  the  widow  of  said  sailor,  which 
claim  was  rejected  July  21,  1913,  upon  the  ground  that  the  claimant 
was  not  "  the  legal  widow  of  the  sailor,  he  having  been  divorced  from 
her  March  23, 1911." 

An  appeal  (Docket  No.  142198)  was  filed  from  said  action  on  July 

25, 1913,  and  the  action  of  the  bureau  was  reversed  January  31, 1914, 

and  the  claim  remanded  for  further  evidence  and  read  judication,  it 

being  held  that  said  action  was  taken  prematurely. 

It  was  pointed  out  in  the  decision  in  said  case  that — 

I 
There  was  filed  in  support  of  the  claim  no  evidence  except  a  copy  of  the  public  ' 

record  of  the  marriage  of  the  appellant  and   the  sailor,  April  26,  1805,  in  ! 

Worcester  County,  Mass.,  and  a  certified  copy  of  a  decree  granted  the  appellant, 

February  28,  1913,  by  the  Superior  Court  of  the  State  of  Washington,  for  King 

County,  vacating  a  decree  dissolving  the  marriage  of  the  appellant  and  the 

sailor,  granted  him  by  said  court  March  23,  1911,  together  with  certified  copies 

of  the  complaint  and  findings  of  fact  in  the  suit  in  which  the  vacating  decree 

was  rendered. 

I 

It  was  also  pointed  out  that  the  vacating  decree  was  granted  on  the 
ground  that  the  court  was  without  jurisdiction  to  grant  the  decree 
of  divorce  obained  by  the  sailor  for  the  reason  that  jurisdiction  of 
the  person  of  the  defendant,  the  appellant,  was  never  acquired  by  the 
court  and  that  the  service  by  publication  was  fatally  defective;  and 
on  the  further  ground  that  th«  causes  for  divorce  "'  were  false  and 
fraudulent,"  and  that  the  bureau  held  that  such  vacating  decree  was 
void ;  that  the  action  of  the  bureau  was  based  on  the  assumption  that 
because  the  vacating  decree  was  invalid  the  divorce  decree  was  valid; 
which  assumption  was  not  warranted;  that  there  was  no  competent 
evidence  showing  the  validity  or  invalidity  of  the  decree  of  divorce, 
which  should  be  an  exemplification  of  the  entire  record  of  the  pro- 
ceedings in  the  divorce  suit,  the  filing  of  which  was  necessary  as 
appellant  relied  on  the  vacating  decree  to  show  title  to  pension,  and 
until  filed  the  department  could  not  pass  on  the  validity  of  that  de- 
cree or  the  decree  of  divorce. 
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On  April  9,  1914,  there  was  filed  in  the  bureau  what  purported  to 
be  an  exemplification  of  the  entire  record  of  the  proceedings  in  said 
divorce  suit,  and  the  proceedings  to  vacate  the  decree  entered  therein, 
but  the  affidavit  and  motion  for  default  of  the  defendant,  the  affida- 
vit of  the  publisher  of  the  paper  in  which  the  summons  in  said 
divorce  suit  was  published  and  the  copy  of  the  summons  so  published 
were  omitted  from  the  transcript. 

On  June  16,  1914,  the  claim  was  reopened  and  again  considered 
and  again  rejected  June  27,  1914,  on  the  ground  that  claimant  was 
*'  not  sailor's  legal  widow,  he  having  been  divorced  from  her  March 
23, 1911 ";  that  "the  decree  of  nullity  procured  by  the  claimant  car- 
ries no  validity  in  the  State  of  Washington  and  therefore  none  in 
this  bureau.  Claimant  ceased  to  be  sailor's  lawful  wife  upon  the 
date  of  the  decree  of  divorce  and  she  had  no  title  as  his  widow  upon 
his  death." 

From  this  action  an  appeal  was  filed  July  24,  1914,  contending  as 
follows : 

That  the  rejection  and  the  result  are  errors  of  law  and  of  Judgment,  both  of 
the  law  and  the  facts,  established,  shown,  and  proved.  The  claimant  Is,  and 
always  was,  the  legal  widow  of  tlie  sailor.  That  the  claimant  is  not  and  was  not 
evor  divorced  legally  from  the  sailor.  That  the  claimant  did  not  cease  to  be 
the  legal  wife  of  the  sailor  at  any  time  during  his  lifetime,  and  is  therefore  his 
legal  widow. 

The  purported  decree  of  divorce  of  March  23,  1911,  was  then,  and  now,  void. 
The  court  lacked  jurisdiction;  the  proceedings  w^ere  defective  in  that  the  claim- 
ant was  never  summoned  or  served  with  summons;  that  the  affidavit  of  publi- 
cation was  false;  that  there  was  filed  no  evidence  of  publication  (see  Emma  M. 
Cooper,  10  P.  D.,  434)  and  the  causes  of  the  complaint  were  false  and  fraudu- 
lent (and  has  since  been  so  shown  by  the  signed  confession  of  the  sailor,  ad- 
mitted in  said  court). 

The  purported  and  void  decree  was  set  aside  by  a  decree  of  the  same  court, 
iliought  to  be  necessary  by  the  heirs  at  law  of  said  sailor,  and  heard  and 
i^ranted  by  said  court. 

Referring  to  the  second  decree  to  clear  the  record  and  define  the  legal  status 
of  tlie  heirs  at  law  of  said  sailor: 

The  validity  of  this  decree  in  the  Pension  Bureau  is  immaterial  in  this  case; 
ihe  original  decree  of  divorce  never  having  been  voidable,  but  always  haxing 
been  void,  the  validity  of  this  decree  in  the  State  of  Washington  is  presumed 
to  be  sound. 

The  case  of  Dwyer  v.  Nolan  only  held  that  "  upon  the  death  of  either 
party  •  *  •  a  judgment  for  divorce  can  not  be  thereafter  vacated  for  want 
of  jurisdiction  to  rehder  it."  It  does  not  say  that  it  .can  not  be  vacated  for 
other  causes,  and  even  In  case  of  the  court  lacking  jurisdiction  to  render  the 
decree,  it  is  prima  facie  that  the  proceedings  must  have  been  otherwise  regular. 
It  Is  unwarranted  In  law  and  equity  that  fraud  can  be  peipetrated  upon  a 
person  and  l)e  made  a  successful  fraud  merely  because  the  guilty  person  dies 
and  can  not  defend  the  fraud  such  person  has  done. 

The  original  decree  of  divorce  was  void  ab  initio,  and  the  claimant  is,  and 
was,  the  legal  widow  of  the  sailor. 
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The  evidence  iu  the  second  action  of  the  court  of  Kings  County,  Wash.,  re- 
gardless of  the  opinion  of  the  law  division  as  to  its  validity  in  the  State  of 
Washington,  the  facts  tlierein  proved  and  now  in  evidence  in  this  pension 
claim  must  be  accepted  in  this  case  as  evidence  showing,  that  as  a  fact  the 
original  decree  was  void  and  never  of  any  effect,  and  that  the  claimant  is  the 
legal  widow  of  the  sailor. 

Since  said  appeal  was  filed  the  department  has  procured  an  ex- 
emplification of  the  entire  record  of  the  divorce  proceedings  re- 
ferred to  and  the  proceedings  in  the  matter  of  the  estate  of  the 
deceased  sailor  in  which  said  decree  of  divorce  was  held  to  be  null 
and  void,  including  the  evidence  offered  in  said  last-mentioned 
cause. 

P^rom  an  inspection  of  the  record  in  the  said  divorce  proceedings 
it  appears  that  all  the  jurisdictional  requirements  of  the  Washing- 
ton statutes  (sees.  15,  220,  224,  228,  233,  237,  257,  258,  and  982,  Rem. 
&  Bal.  Code  of  1910)  were  complied  with.  The  affidavit  for  publi- 
cation of  the  summons  stated  that  defendant  was  a  noni'esideilt  of 
the  State  of  Washington,  and  that  she  resided  at  No.  57  West  Main 
Street,  in  the  town  of  Spencer  and  State  of  Massachusetts;  that 
he  (the  plaintiff)  had  deposited  a  copy  of  the  summons  and  com- 
plaint in  said  action  in  the  post  office  of  the  X^nited  States  at  Seattle, 
together  with  a  proper  amount  of  postage  thereon,  and  directed  to 
the  defendant  "  at  the  address  above  given,"  which  was  her  correct 
post-office  address  and  her  place  of  residence  (sec.  228). 

The  above  is  the  address  given  by  the  claimant  in  her  declaration 
for  pension,  and  the  inference  is  that  it  was  her  correct  residence 
and  post-office  address  at  the  time  said  summons  and  complaint  were 
mailed,  indicating  good  faith  on  the  part  of  the  plaintiff  in  giving 
the  proper  notice  in  said  proceedings  for  divorce. 

The  summons  was  published  according  to  law  and  proved  by  the 
affidavit  of  the  publisher,  executed  February  16,  1911,  and  filed  in 
the  cause,  stating  that  the  same  had  been  published  for  seven  con- 
secutive weeks  *  *  *  the  first  publication  being  January  5, 
1911,  and  the  last  on  February  16,  1911,  a  copy  of  the  notice  being 
attached  to  said  affidavit  of  publication. 

The  complaint  was  filed  January  3,  1911,  and  alleged,  among  other 
things,  that  defendant  left  the  bed  and  board  of  plaintiff  at  Denver, 
Colo.,  in  the  year  1898,  and  has  since  refused  to  reside  with  plaintiff, 
and  was  then  residing  at  No.  57  West  Main  Street  in  the  town  of 
Spencer,  Mass.,  and  refused  to  reside  with  plaintiff  and  had  so  re- 
fused for  the  past  10  years,  without  his  fault. 

No  irregularity  in  the  proceedings  has  been  discovered.  It  is  sig- 
nificant that  claimant  still  lives  at  said  address. 
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Sailor  died  May  15,  1912,  and  on  May  22,  1912,  Claribel  Green, 
daughter  of  sailor  and  claimant,  filei  a  petition  in  the  Superior  Court 
of  Washington  for  the  county  of  King,  requesting  that  her  husband, 
W.  J.  Green,  be  appointed  administrator  of  the  estate  of  said  sailor, 
which  was  granted  June  3,  1912,  On  September  3,  1912,  Walter  L. 
Johnson,  as  attorney  for  Marcia  T.  Townsend,  this  claimant,  filed  a 
complaint  in  said  court  against  the  administrator  and  heirs  of  de- 
ceased, praying  that  the  decree  of  divorce  before  mentioned  be  set 
aside,  rescinded,  and  declared  null  and  void,  and  that  plaintiff  be 
adjudged  the  widow  of  said  deceased  and  entitled  to  share  in  the 
proceeds  of  the  property  of  the  said  sailor,  reciting  said  proceedings 
for  divorce  and  the  decree  entered  in  pursuance  of  the  same,  alleging 
that  the  summons  and  complaint  in  said  cause  were  never  served  on 
said  plaintiff  and  she  had  no  knowledge  whatever  of  said  divorce 
proceedings  until  the  last  few  months;  that  the  affidavit  for  publica- 
tion filed  in  said  cause  was  false  and  fraudulent,  and  that  there  had 
been  no  proof  of  publication  of  summons,  if  summons  was  published 
in  said  cause,  and  "that  said  divorce  was  procured  on  the  ground  of 
desertion  of  this  plaintiff  from  defendant  (?),  when  in  truth  and  in 
fact  the  plaintiff  never  did  desert  the  said  deceased,  and  each  and 
all  of  the  grounds  for  divorce  set  forth  in  said  cause  No.  77931:  were 
false  and  fraudulent."    *     *     * 

Service  of  a  copy  of  said  complaint  was  duly  acknowledged  by  said 
administrator  and  the  heirs  on  September  20, 1912.  Service  of  notice 
to  take  depositions  under  said  complaint  in  Spencer,  Mass.,  was  ac- 
cepted September  28,  1912,  by  the  attorney  of  defendants. 

Depositions  were  taken  and  a  certified  copy  of  all  the  evidence 
taken  in  said  proceedings  is  with  and  made  a  part  of  the  record. 

The  court  made  findings  of  fact,  among  other  things,  that  the  sum- 
mons and  complaint  in  said  divorce  cause  were  never  served  upon  the 
plaintiff,  Marcia  T.  Townsend,  and  that  she  had  no  knowledge  what- 
soever of  said  divorce  proceedings  until  the  last  few  months;  that  the 
affidavit  for  publication  filed  in  saivl  cause  was  false  and  fraudulent 
and  that  there  had  been  no  proof  of  publication  of  summons,  if  sum- 
mons was  published,  and  that  "  said  divorce  was  procured  on  the 
ground  of  desertion  of  the  plaintiff  from  defendant,  when  in  truth 
and  in  fact  this  plaintiff'  never  did  desert  said  deceased,"  and  that  all 
of  the  grounds  for  divorce  set  forth  in  said  cause  were  false  and 
fraudulent  and  that  said  deceased  had  no  ground  whatsoever  for 
divorce  from  this  plaintiff. 

As  conclusions  of  law  the  court  found  that  plaintiff  was  entitled  to 
a  decree  annulling,  canceling,  and  setting  aside  said  purported  de- 
cree of  divorce,  and  that  Marcia  T.  Townsend  and  the  defendants 
were  the  sole  and  only  heirs  at  law  ^f  said  Orrin  P.  Townsend. 
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The  only  evidence  in  support  of  said  complaint  to  vacate  said 
decree  of  divorce  was  an  unsworn  and  ex  parte  paper  marked 
"  Exhibit  A,"  purporting  to  have  been  made  by  said  Orrin  P.  Town- 
send  on  May  11,  1912,  and  testimony  that  said  Townsend  signed 
said  paper  voluntarily  while  in  full  possession  of  his  mental  facul- 
ties in  the  presence  of  his  daughter  Claribel  Green  and  B.  Kenney. 

Said  paper  is  as  follows: 

Knowing  the  uncertainty  of  tliis  life  and  wishing  so  far  as  I  can  to  set  right 
what  places  my  wife,  MarCia  T.  Townsend,  in  a  wrong  position,  I  do  now  de- 
clare that  when  I  alleged  in  my  petition  for  divorce  that  my  wife  deserted  me 
that  the  same  said  statement  was  not  true;  that  the  truth  is  I  was  the  one  who 
deserted. 

And  now  that  truth  and  Justice  may  be  established  that  I  may  go  out  of 
this  world  knowing  I  have  made  right  so  far  as  I  could  a  former  wrong,  I  do 
declare  my  divorce  was  obtained  upon  false  testimony,  and  I,  so  far  as  I  can, 
do  now  repudiate  the  divorce  and  all  proceedings  connected  therewith. 

Orrin  P.  Townsend. 

Witnesses — 

1.  B.  Kenney, 

2.  Claribel  Green. 

This  paper,  it  is  testified,  was  written  by  one  of  the  daughters  of 
sailor  and  claimant,  and  even  if  competent  evidence  relates  only  to 
the  testimony  as  to  the  grounds  of  divorce,  and  in  no  way  goes  to  the 
jurisdiction  of  the  court,  does  not  purport  to  show  that  the  affidavit 
for  publication  was  false  or  fraudulent  nor  that  defendant,  Marcia  T. 
Townsend,  had  no  notice  of  the  commencement  of  said  suit. 

Marcia  T.  Townsend  does  not  appear  to  have  had  anything  to  do 
with  said  suit  to  vacate  said  divorce  decree,  has  not  testified  in  the 
case,  nor  denied  under  oath  or  over  her  signature  that  she  had  notice 
of  the  commencement  and  pendency  of  said  divorce  suit.  Though 
an  order  was  procured  to  take  depositions  at  Spencer,  Mass.,  where 
claimant  resided,  her  testimony  was  not  taken.  She  has  not  signed 
her  name  to  any  paper  in  the  proceedings  to  vacate  said  decree,  and 
so  far  as  the  papers  show  the  whole  proceedings  were  instigated 
by  tlie  children  of  said  parties  living*  in  Washington,  and  for  the 
purpose  of  creating  a  pensionable  status  for  their  mother,  Marcia  T. 
Townsend,  without  her  knowledge  and  consent.  There  was  no  evi- 
dence in  said  proceedings  to  sustain  the  finding  of  facts  or  con- 
clusions of  law  mentioned  relating  to  the  irregularity  or  falsity  of 
the  affidavit  for  publication  and  absence  of  notice  to  the  defendant 
in  the  divorce  suit. 

Claimant  Marcia  T.  Townsend  neither  verified  nor  signed  said 
complaint  and,  so  far  as  the  testimony  shows,  knew  nothing  of  the 
proceedings  mentioned. 

It  is  observed  that  the  findings  of  the  court  were  in  the  exact 
language  of  the  complaint,  and  the  only  fact  shown  by  the  evidence 
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mentioned  was  in  the  statement  of  Orrin  P.  Townsend,  which  was 
not  entitled  to  consideration. 

In  support  of  the  statement  heretofore  made  to  the  effect  that  the 
proceedings  to  vacate  said  divorce  decree  were  instituted  by  the  chil- 
dren of  said  claimant  to  create  for  her  a  pensionable  status,  it  is 
noted  that  they  prepared  said  statement  and  voluntarily  came  into 
court,  and  the  attorney  who  filed,  signed,  and  verified  said  com- 
plaint and  conducted  the  case  in  court,  in  a  letter  to  the  Commis- 
sioner of  Pensions  dated  November  12,  1912,  stated  that  said  sailor 
had  died  leaving  a  widow  and  three  children;  that  in  1911  said 
sailor  attempted  to  procure  a  divorce  from  said  Marcia  T.  Townsend 
and  that  he  was  her  attorney  and  had  commenced  action  against  the 
heirs  to  set  aside  said  decree,  and  that  "  I  want  this  letter  to  act  and 
operate  as  a  notice  to  the  Pension  Department  of  the  pendency  of  the 
action  and  the  purpose  of  the  action  so  that  there  will  be  no  question 
later  as  to  the  risht  of  Marcia  T.  Townsend  to  recover  and  collect  the 
pension  due  her  as  the  widow  of  the  said  Orrin  P.  Townsend." 
Also  the  attorney  in  the  pension  claim  stated  that  said  decree  was  set 
aside  by  the  same  court,  "  thought  to  be  necessary  by  the  heirs  at  law 
of  said  sailor." 

Claribel  Green  failed  to  answer  interrogatory  9,  submitted,  which 

was — 

If  there  Is  anything  else  that  you  knew  in  connection  with  this  controversy 
that  has  not  been  aslsed  you.  please  state  the  same  in  your  own  words. 

Section  1249  Bem.  &  Ball.  Code  of  Washington,  provides  a  mode 
for  the  perpetuation  of  testimony  so  that  it  may  be  used  in  the  trial 
of  a  cause  in  the  future,  but  the  statement  of  the  deceased  sailor 
before  mentioned  was  not  taken  according  to  the  mode  prescribed 
and  was  not  entitled  to  be  read  or  considered  in  said  proceeding,  as 
the  same  was  mere  hearsay,  and  dying  declarations  can  not  be  ad- 
mitted except  in  cases  of  homicide  (I  Green,  Evi.  sec.  156).  Said 
^-tatement.  however,  does  not  affect  the  question  of  jurisdiction,  and 
under  section  283  of  the  Washington  Code  (Rem.  &  Ball.)  the  plead- 
ings in  a  case  are  not  proof  on  trial.  It  follows,  therefore,  that  there 
was  a  complete  failure  to  sustain  the  allegations  contained  in  said 
complaint  to  set  aside  said  divorce  decree,  and  the  record  in  said 
divorce  proceedings  showing  that  all  the  requirements  of  the  stat- 
ute to  obtain  jurisdiction  of  the  defendant  and  the  subject  mnttcT- 
involved  in  said  proceedings  were  fully  complied  with,  said  decree  of 
divorce  was  valid  and  entitled  to  full  force  and  credit  in  this  depart- 
ment, notwithstanding  the  decree  of  the  Superior  Court  of  Wash- 
ington, for  the  county  of  King,  to  the  contrary. 

The  action  appealed  from  is— 

Affirmed. 
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No.  38. 

Annie  Bricker  (mother). 

Decided  September  11,  1915. 

Line  of  Duty — Absent  on  Liberty — Accidental  Death  while  on  Liberty. 

A  sailor  absent  on  liberty  is  in  the  same  situation  as  a  soldier  absent  on  leave 
of  absence,  and  a  sailor's  accidental  death  while  on  liberty,  not  shown  to 
have  resulted  from  some  net  of  naval  duty,  can  not  be  said  to  have  occurred 
in  line  of  duty  for  pensionable  purposes. 

Sweeney,  Asstistant  Secretary: 

This  motion  filed  August  10,  1915,  is  for  the  purpose  of  obtaining 
ti  review  of  departmental  decision  in  the  above-entitled  case  promul- 
gated July  13,  1915.  wherein  the  department  affirmed  the  action  of 
the  bureau  on  the  ground  that  the  soldier's  death  was  not  due  to  the 
service  in  line  of  dutv. 

The  gist  of  this  motion  is  contained  in  the  following  excerpt : 

It  appears  that  this  sailor  was  given  "liberty  "  by  his  superior  officer  to  take 
necessary  recreation  mid  not  alone  for  his  personal  pleasure; 

and  the  attorneys  argue  therefrom  that  the  sailor  was  in  line  of  duty 
when  he  met  his  death. 

It  appears  from  an  inspection  of  the  papers  and  the  departmental 
decision  that  this  sailor  "  while  on  liberty  fell  from  a  ledge  on  the 
cliff  at  Guantanamo  Bay,  Cuba,  and  was  accidentally  drowned,"  and 
that  he  met  his  death  by  "  accidentally  drowning  while  on  liberty.'' 
These  statements  appear  in  the  official  report  of  death  and  signed 
by  a  surgeon  of  the  United  States  Navy,  the  record  being  approved 
by  the  colonel  commanding  the  Second  Provisional  Brigade  of 
Marines. 

It  further  appears  from  a  purported  transcript  of  correspondence 
filed  by  the  attorney,  which  is  presumed  to  be  accurate,  that  the 
board  of  inc^uest  found  that  the  sailor  met  his  death  while  taking 
a  walk  for  necessary  recreation,  and  that  his  death  was  in  no  manner 
due  to  fault,  negligence,  or  inefficiency  on  the  part  of  any  person 
in  the  United  States  naval  service  or  connected  therewith. 

The  attorneys  contend,  in  effect,  that  cases  of  soldiers  and  sailors 
differ  materially,  inasmuch  as  it  is  more  necessary  for  sailors,  by 
reason  of  the  nature  of  their  duties,  to  be  allowed  to  take  recreation, 
than  it  is  for  soldiers  under  the  same  circumstances. 

It  is  doubtless  true  that  sailors,  as  a  rule,  require  what  is  termed 
"  necessary  recreation  "  more  than  do  soldiers,  but  it  does  not  neces- 
sarily follow  that  a  sailor  "  on  liberty  "  is  so  solely  and  only  because 
he  requires  "necessary  recreation."  Is  a  sailor,  when  absent  from 
his  ship  or  command  on  a  pass,  i.  e.,  on  liberty,  always  absent  for 
necessa r y  recrea t  i  on  ? 

If  the  contention  of  the  attorneys  should  prevail  it  would  neces- 
sarily result  in  the  de])artment  being  obliged  to  hold  in  all  pension 
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cases  arising  in  the  Navy  that  a  sailor  on  liberty  is  in  a  status  of 
line  of  duty  for  pensionable  purposes;  and  if  he  were  injured,  died, 
or  contracted  any  disability  while  on  such  liberty  his  status,  so  far 
as  line  of  duty  is  concerned,  could  not  be  gainsaid. 

The  attorneys  herein  take  it  for  granted  that  this  sailor  was  given 
liberty  so  that  he  might  take  necessary  recreation.  The  record,  how- 
ever, does  not  bear  out  this  assumption.  He  was  granted  liberty, 
which  in  the  concrete  is  nothing  but  leave  of  absence.  The  record 
is  that  he  was  granted  liberty,  and  the  naval  surgeon  certified  that  he 
met  hi^  death  while  "on  liberty."  That  he  died  while  taking  neces- 
sary recreation  is  evidenced  only  by  the  finding  of  the  board  of 
inquest  which  was  convened  to  inquire  into  the  cause  of  his  death; 
not  into  the  character  of  the  pass,  by  reason  of  which  he  was  absent 
from  his  ship. 

From  a  naval  standpoint  he  was  doubtless  in  line  of  duty  when 
he  met  his  death,  the  same  as  are  many  soldiers  from  a  military 
standpoint,  and  yet  they  are  not  necessarily  thereby  in  line  of  duty 
for  pensionable  purposes.  The  department  can  see  no  reason  to  dif- 
ferentiate between  a  soldier  and  a  sailor  under  like  circumstances. 

There  is  no  difference  between  leave  of  absence  and  liberty  in 
the  ordinary — the  first  being  the  usual  mode  of  expression  in  the 
military  establishment,  the  last  the  usual  designation  in  naval  par- 
lance— both  signifying  the  same  thing.  It  is  merely  a  difference 
in  words,  not  in  meaning. 

Section  15*>4  of  the  regulations  for  the  government  of  the  Navy 
of  the  United  States,  in  referring  to  granting  liberty  to  enlisted  men, 
says,  "but  such  liberty  or  leave  of  absence,''  thus  showing  that  the 
terms  are  synonymous. 

So  far  as  can  be  determined — and  the  record  seems  clear  enough — 
this  sailor  was  granted  liberty  for  his  own  personal  purposes,  and 
was  in  exactly  the  same  category  and  status  as  the  soldier  who  is 
granted  leave  of  absence  for  the  same  reason.  The  record  says 
"  liberty  '' ;  not  liberty  for  necessary  recreation. 

The  department  finds  no  reason  for  modifying  in  any  particular 
its  former  decision,  to  which  exceptions  are  taken,  and  this  mo- 
tion is — 

Overruled,  

No.  39. 
BosETTA  Laws  ( widow) • 

Decided  September  /^,  1915. 

Honorable  Ptpcharge — Discharge  Without  Honor — Sentence  of  a  Court- 
martial. 

Soldier's  organization  was  discharged  from  the  military  service  of  tlie  T'nited 
States  while  he  was  in  confinement  at  hard  labor  at  Ship  Island.  Mississippi. 
under  a  one-year  sentence,  from  Aiijfust  24,  1S65,  of  a  general  conrt-martial. 
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for  assault  with  intent  to  kiil,  and  he  was  released  from  confinement  August 
2.  1866.  and  mustered  out  to  date  October  6,  1S65,  date  of  muster  out  of  his 
company. 

Held: 

That  he  was  not  honorably  discharged  from  the  military  service  of  the  United 
States  within  the  meaning  of  the  acts  of  June  27.  1890.  and  April  19.  190S. 
as  his  final  separation  from  the  service,  though  not  technically  dishonorable, 
was  without  honor,  and  his  widow  has  no  title  to  pension  under  snid  act  ot 
April  19,  190S. 

Sweeney,  Assistant  Secretary: 

This  appeal,  filed  October  30,  1914,  is  from  the  action  of  the  Com- 
missioner of  Pensions  of  October  12, 1914,  rejecting  the  above-entitled 
widow's  claim  under  the  act  of  April  19, 1908,  filed  July  18,  1914,  on 
the  ground  that  the  soldier,  William  Laws,  late  of  Company  F. 
Twentieth  United  States  Colored  Infantry,  was  not  honorably  dis- 
charged  from  his  service  during  the  Civil  War. 

It  is  shown  by  reports  from  the  War  Department  on  file  in  the 
case  that  the  soldier  enlisted  December  22,  1863,  to  serve  three  years: 
that  he  was  tried  by  general  court-martial  on  a  charge  of  assault  with 
intent  to  kill,  found  guilty,  and  sentenced  August  24,  1865,  to  be 
confined  at  hard  labor  at  Ship  Island,  Mississippi,  for  the  period  of 
one  year  and  to  forfeit  to  the  United  States  $8  per  month  of  his 
monthly  pay  foi^and  during  said  period  of  one  year;  and  that  he  was 
released  from  confinement  August  2,  1866,  and  mustered  out  to  date 
October  6,  1865,  the  date  of  muster  out  of  his  company. 

A  report  from  the  Adjutant  General  dated  December  2,  1908. 
states  that  he  was  "  not  honorably  discharged  as  a  private  of  Com- 
pany F,  Twentieth  United  States  Colored  Infantry."' 

In  the  case  of  Lewis  W.  Thomas  (18  P.  D.,  197)  the  department 
held  (following  an  opinion  by  the  Attorney  General)  that  in  deter 
mining  the  question  as  to  what  is  an  honorable  discharge  granted  bv 
the  War  or  Xavy  Departments,  within  the  meaning  of  that  term  as 
used  in  the  acts  of  June  27.  1800,  and  February  6,  1907,  this  depart- 
ment is  not  bound  or  concluded  by  any  recent  or  present  opinion,  a^- 
such,  of  the  authorities  of  said  departments  concerning  the  character 
of  discharges  granted  during  or  at  the  close  of  the  Civil  War;  btit 
that  it  is  bound  and  concluded  by  the  fact,  when  ascertained,  whether 
or  not  a  discharge  was.  at  the  time,  granted  as  an  honorable  discharge. 
It  was  further  held  that  if  the  evidence  in  any  case  should  not  be 
clear  or  convincing  on  the  point,  leaving  it  doubtful  whether  a  dis- 
charge was,  at  the  time  it  was  given  or  issued,  granted  as  an  honorable 
discharge,  due  weight  and  consideration  should  be  given  to  the  view« 
and  opinions  of  the  authorities  of  the  military  departments  as  expert 
evidence  on  the  question. 
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In  the  case  now  under  consideration  the  records  do  not  state 
whether  the  soldier  was  honorably  discharged  or  not.  There  has 
been  filed  a  certificate  issued  to  him  on  June  5,  1880,  by  the  War 
Department,  stating  that  he  "  was  honorably  discharged  from  the 
military  service  of  the  United  States  on  the  seventh  day  of  October, 
18G5,  at  New  Orleans,  Louisiana,  by  reason  of  the  muster  out  of  his 
company."  It  is  further  stated  thnt  this  certificate  was  given  under 
an  act  of  Congress  approved  March  3,  1873,  upon  satisfactory^  proof 
that  the  soldier  had  lost  his  certificate  of  discharge  and  that  the  same 
act  of  Congress  provides  that  such  a  certificate  "  shall  not  be  accepted 
as  a  voucher  for  the  payment  of  any  claim  against  the  United  States 
for  pay,  bounty,  or  other  allowance,  or  as  evidence  in  any  other  case.^^ 
This  is  not  an  original  certificate  of  discharge  nor  a  duplicate  and 
is  manifestly  not  competent  evidence  to  show  the  character  of  the 
soldiers  discharge,  especially  in  view  of  the  report  from  the  War 
Department  in  1908,  stating  that  he  was  not  honorably  discharged. 
There  is,  in  fact,  no  evidence  to  show  that  he  ever  received  a  discharge 
in  writing,  properly  signed,  as  required  by  the  fourth  article  of  war. 
Assuming  that  his  muster  out  constituted  a  discharge,  the  character 
of  it,  whether  honorable  or  not,  must  be  determined  from  the  circum- 
stances. 

It  may  be  admitted  that  his  discharge  was  not  "  dishonorable  *'  in 
the  technical  legal  sense.  A  soldier  can  be  dishonorably  discharged 
only  by  sentence  of  a  court-martial.  The  court  in  this  case  did  not 
direct  his  discharge  and  as  the  term  for  which  he  was  sentenced  to 
confinement  did  not  extend  to  the  termination  of  the  period  for 
which  he  enlisted  it  can  not  be  held  that  the  sentence  necessarily  in- 
volved his  discharge.  Moreover,  the  fact  that  he  was  sentenced  to 
forfeit  a  part  only  of  his  pay  during  the  period  of  his  incarceration 
shows  that  it  was  the  intent  to  retain  him  in  the  status  of  a  soldier. 
In  this  respect  the  case  is  distinguishable  from  the  cases  of  Mary 
Wright  (18  P.  D.,  239)  and  Joseph  Vermilyea  (20  P.  D.,  13). 

If,  as  has  sometimes  been  contended,  there  were  during  and  at  the 
close  of  the  Civil  War  only  two  kinds  of  discharge — honorable  and 
dishonorable — it  would  necessarily  follow,  from  what  has  been  said, 
that  this  soldier's  discharge  was  honorable.  The  department,  how- 
ever, does  not  concur  in  that  view.  The  War  Department,  by  a  cir- 
cular issued  May  11,  1893,  made  specific  provision  for  three  kinds  of 
discharge — ^honorable  discharge,  dishonorable  discharge,  and  dis- 
charge without  honor.  It  is  held  by  the  War  Department  authorities 
that  the  discharge  without  honor  had  existed  in  fact  long  before 
the  issuance  of  that  order  and  as  far  back  as  the  Civil  War.    Upon 
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this  subject  the  Digest  of  Opinions  of  the  Judge  Advocate  General 
(Revised  ed.,  1901,  sec.  1130)  contains  the  following: 

The  classification  of  discharges  has  never  been  assumerl  by  Congress,  but  has 
been  left  to  the  executive  branch  of  the  Government.  (Card  2731,  November, 
1896.)  At  present  there  are  three  kinds  of  discharges  expressly  recognized,  to 
wit:  The  honoral)le,  tlie  dishonorable,  and  the  discharge  without  honor.  The 
dishonorable  discharge  is  glve.n  only  in  the  case  of  discharge  by  sentence  of 
court-martial.  The  discharge  without  honor  is  given  in  the  cases  first  specified 
in  Circular  15,  Headquarters  of  the  Army,  1803;  but  this  circular  did  not  create 
such  discharge;  it  merely  gave  it  a  name.  Before  the  issue  of  the  circular  and 
as  f.ir  baclv  as  the  rebellion  (notwithstanding  that  it  was  from  time  to  time 
theoretically  asserted  that  the  only  kind  of  discharges  known  to  the  law  were 
the  honorable  and  the  dishonorable  and  that  all  discharges  except  by  sentence  of 
court-martial  were  honorable)  a  third  kind  of  discharge  was,  of  necessity, 
resorted  to.  It  Is  now  recognized  that  there  is  a  kind  of  discharge  which  is 
neither  honorable  nor  technically  dishonorable,  but  must  be  classified  by  itself: 
this  is  the  "discharge  without  honor."  There  were  many  soldiers  summarily 
discharged  during  the  rebellion  for  causes  tainting  the  character  of  their  dis- 
charges. In  numerous  cases  the  orders  were  made  to  read  **  dishonorably  dis- 
charged," although  a  dishonorable  discharge  In  the  technical  sense  of  that  term 
can  not  be  imposed  except  by  sentence  of  a  court-martial.  A  summary  discharge 
can  not  be  a  dishonorable  discharge,  if  the  term  is  used  in  such  technical  sense, 
but  it  may  be  for  a  cause  tainting  the  character  of  the  discharge — a  discharge 
manifestly  not  honorable.  Such  a  summary  discharge  Is  now  called  a  discharge 
without  honor.  Its  name,  however,  is  only  important  as  a  recognition  of  a 
discharge  not  technically  dishonorable  but  jiot  honorable  In  fact.  (See  sec. 
X  2S0.  September,  1864.)  It  might  not  be  going  too  far  to  say  that  when 
soldiers  were  summarily  "dishonorably  discharged"  during  the  rebellion,  the 
order  was  so  worded  simply  because  the  soldier  had  done  something  to  disgrace 
the  .service  and  could  not  be  in  fact  honorably  discharged.  (00,  241.  June, 
181):^.)  Thus  when  a  volunteer  soldier  under  arrest  for  desertion  was  "dis- 
honorably discharged"  by  order  on  account  primarily  of  the  desertion,  held 
that  while  his  discharge  was  not  technically  dishonorable  It  was  what  is  now 
called  a  discharge  without  honor  and  therefore  not  honorable. 

It  is  a  fact,  known  to  everyone,  that  there  were  ma»ny  discharges 
given  during  the  war  which,  w^hile  not  dishonorable  in  the  technical 
sense,  could  not  by  any  legitimate  stretch  of  meaning  be  termed 
honorable.  Such,  for  instance,  was  the  discharge  of  a  soldier  because 
of  liis  conviction  of  a  crime  and  sentence  to  the  penitentiary  by  a 
civil  court  and  a  summary  di.scharge  for  mutinous  conduct.  (See 
Alexus  Tender,  4  P.  D.,  o.  s.,  155;  and  Margaretha  Arendes,  8  P.  D., 
425.)  It  is  absurd  to  suppose  that  such  di^charges  were  ever  re- 
garded by  military  authorities  as  honorable.  To  hold  that  a  man  ex- 
jielled  from  the  service  as  unfit  to  wear  the  uniform  by  reason  of  a 
criminal  act  or  insubordination  w  as  honorably  discharged  would  be, 
as  was  said  in  the  case  of  George  W.  Fleck  (7  P.  D.,  343)  in  regard 
to  a  discharge  for  other  conduct  of  a  dishonorable  nature.  "  not  only 
obnoxious  to  all  sense  of  justice  but  a  violation  of  the  rules  of  construe- 
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tion  of  statutes  as  bringing  within  the  beneficial  provisions  of  the 
act  (of  June  27,  1890)  a  class  of  soldiers  not  contemplated  by  Con- 
gress but  a  class  who  were  intended  to  be  expressly  excluded  by  the 
very  terms  of  the  act." 

It  has  been  held  that  the  cessation  of  the  war  operated  to  discharge 
soldiers  of  the  Regular  Army  from  service  during  said  war.  Would 
it  be  held  that  if  any  such  soldiers  were  in  a  state  of  desertion  at  the 
close  of  the  war  they  were  ipso  facto  honorably  discharged  ?  Ordi- 
nar}^  reason  and  common  sense,  as  well  as  the  "expert"  testimony  of 
officials  of  the  War  Department,  compel  a  recognition  of  the  fact  that 
there  was  prior  to  1893,  as  there  has  been  since,  a  class  of  discharges 
which  were  not  technically  dishonorable  nor  yet  honorable.  It  only 
remains  to  be  considered  w^hether  the  discharge  in  this  case  was  one 
of  that  class. 

Among  the  discharges  "without  honor"  under  the  classification 
of  the  War  Department  is  one  granted  "when,  at  the  time  of  the 
soldier's  discharge,  at  or  after  the  expiration  of  his  term  of  enlist- 
ment he  is  in  confinement  under  the  sentence  of  a  general  court-martial 
which  does  not  provide  for  a  dishonorable  discharge."  Such  was 
practically  the  case  of  this  soldier.  While  probably  not  so  intended, 
the  sentence  of  the  court-martial  did,  in  fact,  end  his  service  as  a 
soldier.  When  his  regiment  was  mustered  out,  he  was  not  serving 
honorably,  but  was  confined  at  hard  labor  as  a  convict,  and  hence  not 
entitled  to  an  honorable  discharge.  He  did  nothing  afterwards  to 
earn  an  honorable  discharge.  If  after  release  from  prison  he  had 
been  restored  to  duty  as  a  soldier  and  had  been  faithfully  serving  as 
such  when  discharged,  his  discharge  would  have  been  honorable. 
But  such  was  not  the  case.  He  was  never  restored  to  duty,  but  im- 
mediately upon  h;s  release  was  mustered  out,  to  date  from  the  muster 
out  of  the  organization  to  which  he  belonged.  When  his  discharge 
took  effect  he  was  not  in  a  state  of  honor,  but  in  a  state  of  dishonor 
resulting  from  his  own  criminal  act  whereby  he  had  disgraced  the 
service  and  himself. 

An  honorable  discharge  has  been  aptly  defined  by  the  Judge  Ad- 
vocate General  of  the  Army  as  an  authoritative  declaration  by  the 
Government  that  the  soldier  leaves  the  military  service  in  a  status 
of  honor.  (Digest  of  Opinions,  sec.  1144.)  What  evidence  is  there 
that  the  soldier  in  this  case  received  such  a  discharge?  The  record  of 
inuster  out  is  not  such  evidence.  The  certificate  given  him  in  1880 
is  not  admissible -as  evidence.  On  the  other  hand,  the  records  clearlv 
indicate  that  he  did  not  leave  the  service  in  a  status  of  honor. 

Having  carefully  considered  all  the  evidence  in  connection  with 
the  rule  laid  down  in  the  Thomas  case,  the  department  is  of  opinion 
that  honorable  discharge  of  the  soldier,  which  is  an  essential  element 
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of  title  in  claims  under  the  act  of  April  19,  1908,  has  not  been  estab- 
lished.   The  action  appealed  from  is  therefore 
Aifirmed. 

No.  40. 

Washington. 

LORETTA   StROUSE    (WiDOW), 
Decided  September  IJ^,  1915. 

Marriage — Michigan — Impediment — Evidence — Decree  of  Nullity. 

The  question  of  the  marital  status  of  a  claimant  for  widow's  iiension  having 
been  submitted  to  the  department  or  the  Bureau  of  Pensions  and  decided  on 
proper  evidence,  the  department  is  not  bound  by  a  later  decision  by  another 
tribunal  holding  a  contrary  view.  In  this  case  the  department,  being  in 
possession  of  facts  showing  that  claimant  at  the  time  she  married  soldier 
had  a  husband  living  from  whom  she  was  not  divorced,  is  not  bound  to 
accept  a  decree  of  a  State  court  declaring  such  prior  marriage  void,  but 
will  decide  such  question  of  fact  for  itself.  Case  of  Alspaugh  (19  P.  D., 
284)  modified. 

Sweeney,  Assistant  Secretary: 

William  Strouse,  late  of  Company  B,  Fifty-seventh  Ohio  Infantry, 
died  January  22,  1902,  being  at  the  time  of  his  death  a  pensioner 
under  the  act  of  June  27, 1890.  On  January  28, 1902,  Loretta  Strouse 
filed  a  claim  under  the  act  of  June  27,  1890,  as  amended  by  the  act 
of  May  9,  1900,  for  pension  as  his  widow.  The  claim  was  rejected 
August  13,  1902,  on  the  ground  that  the  claimant  was  not  the  widow 
of  the  soldier,  having  been  previously  married  to  one  Thomas  Giles 
and  there  being  no  evidence  that  such  prior  marriage  had  ever  been 
dissolved  by  death  or  divorce.  The  claim  was  reopened  in  Novem- 
ber, 1904,  and  was  again  rejected  July  6,  1905,  on  the  ground  that 
the  claimant  was  not  the  widow  of  the  soldier  because  at  the  date 
of  her  marriage  to  him  she  had  a  husband  from  whom  she  had  not 
been  divorced  and  who  was  still  living. 

On  January  24,  1910,  the  claimant  filed  a  claim  under  the  act  of 
April  19,  1908,  as  the  widow  of  said  soldier.  This  claim  was  re- 
jected February  12,  1910,  on  practically  the  same  ground  as  the 
claim  under  the  act  of  June  27, 1890,  as  amended,  was  finally  rejected. 

On  July  9,  1914,  an  application  for  the  i-eopening  of  both  of  these 
claims  was  filed,  and  such  application  was  denied 'October  12,  1914, 
on  the  same  ground  upon  which  the  claims  were  finally  rejected. 

It  is  contended  by  the  appellant  that  under  the  decision  of  the 
department  in  the  case  of  Alspai!<rh  (19  P.  D.,  284)  these  claims 
should  be  reopened  and  allowed. 
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The  appellant  married  soldier  March  17,  1873,  at  Newark,  Mich. ; 
the  marriage  is  established  by  a  certified  copy  of  the  record,  and  she 
lived  with  him  until  his  death.  The  soldier's  capacity  to  marry 
appellant  is  satisfactorily  established. 

In  an  affidavit  filed  in  support  of  her  original  claim  the  appellant 
swore  she  was  never  married  until  she  married  the  soldier.  Special 
examination  was  held,  and  she  then  admitted  she  had  gone  through 
a  marriage  ceremony  with  one  Thomas  Giles,  but  that  it  was  a  false 
marriage;  "  there  is  no  record  of  it  on  God's  earth."  She  says  he  left 
her  May  21,  1871,  a  little  over  two  months  after  the  ceremony,  and 
that  acquaintances  told  her  Giles  had  a  wife  and  two  children  at  the 
time  he  married  her.  Other  parties  told  her  Giles  was  very  sick 
and  five  doctors  said  he  must  die,  and  that  this  was  prior  to  her  mar- 
riage to  the  soldier  and  that  the  man  who  married  them  "had  no 
right  to  marry  anybody." 

The  public  record  shows  the  marriage  of  Thomas  Giles  and  Loretta 
Carr  by  A.  Rossman,  a  minister  of  the  gospel,  March  13,  1871,  at 
Sumner,  Mich.  When  confronted  with  this  record  the  appellant 
said :  "  I  didn't  know  at  that  time  he  was  a  minister." 

For  the  purpose  of  reopening  this  claim  there  was  filed  a  certified 
copy  of  the  record  in  the  case  of  Loretta  Strouse,  complainant,  v. 
Thomas  Giles,  defendant,  instituted  by  her  in  the  month  of  March, 
1904,  for  the  purpose  of  securing  an  annulment  of  her  marriage  to 
said  Giles,  which  includes  the  following  decree  entered  August  19, 
1904,  omitting  the  formal  parts: 

After  listening  to  the  evidence  in  the  case  and  upon  due  consideration  of  the 
(iUinie,  it  is  hereby  ordered  nnd  decreed,  and  the  court  doth  hereby  order  and 
decree,  that  the  marriage  heretofore,  on  the  13th  day  of  March,  1871,  solemnized 
at  the  township  of  Sumner.  In  Gratiot  County,  between  the  parties  hereto,  was 
iinll  and  void  because  of  the  fact  that  the  defendant  herein  then  had  a  wife 
living:  and  that  the  complt.  entered  into  said  marriage  innocently  and  without 
knowledge  that  the  defendant  had  a  wife  then  living. 

xVnd  it  is  decreed  that  said  marriage  is  null  and  void  and  that  the  right  and 
status  of  the  complt.  is  as  though  said  marriage  had  never  been  performed. 

She  also  filed  affidavits  of  Ginther  and  Sly  and  the  joint  affidavit 
of  Callahan  and  Covill,  since  deceased.  These  affidavits  are  of  such 
little  value  they  do  not  require  comment. 

After  an  extended  search  by  the  bureau  Thomas  Giles  was  located 

at  Saginaw,  Mich.    He  admitted  he  married  the  appellant  and  said 

that  he  left  her  shortly  afterwards;  that  he  went  all  over  the  West, 

wandering  about,  and  kept  away  from  Michigan  for  four  or  five 

years.     Upon  his  return  to  said  State  he  heard  of  the  appellant's 

marriage  to  the  soldier;  "I  didn't  care,  and  I  made  up  my  mind  I 

wouldn't  bother  her."    He  further  testified : 

Q.  Have  you  married  since  you  left  your  wife  Loretta  Carr? 
A.  No,  sir. 
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Q.  Did  you  ever  apply  for  or  receive  a  divorce  from  her? 

A.  No,  sir ;  and  I  have  never  been  notified  that  she  had  sued  me  for  a  divorce. 

Q.  Did  you  have  any  children  by  her? 

A.  Not  to  my  knowledge. 

Q.  Were  you  married  before  you  married  with  her? 

A.  No,  sir. 

He  further  testified : 

I  positively  swear  that  I  am  the  Thomas  Giles  that  was  married  to  liOretta 
Carr;  that  I  was  never  married  before. 

Section  2  of  the  act  of  August  7, 1882,  provider: 

That  marriages  *  *  ♦  shall  be  proven  in  pension  cases  to  be  legal  mar- 
riages according  to  the  law  of  the  place  where  the  parties  resided  a(  the  time  of 
marriage  or  at  the  time  when  the  title  to  pension  accrued     ♦     *     *. 

In  this  case  the  place  of  marriage  and  the  place  where  the  title  to 
pension  accrued  are  one  and  the  same,  viz,  the  State  of  Michigan. 

Section  5  of  Chapter  CLXIX  of  the  Compiled  Laws  of  Michigan 
(1871)  provides: 

No  marriage  shall  be  contracted  whilst  either  of  the  parties  has  a  former  wife 
or  husband  living  unless  the  marriage  with  such  former  wife  or  husbnnd  shall 
have  been  dissolved.   . 

And  section  1  of  Chapter  CLXX  of  said  compiled  laws,  in  so  far 
as  the  issue  is  concerned,  provides : 

All  marriages  wliich  are  prohibited  by  law  on  account  of  either  of  them  hav- 
ing a  former  wife  or  hufsband  then  living  shall,  if  solemnized  within  this  State, 
be  absolutely  void  without  any  decree  of  divorce  or  other  legal  process. 

Under  the  laws  of  Michigan,  if  Giles  had  a  prior  subsisting  mar- 
riage at  the  date  he  married  the  appellant  the  last  marriage  was 
"absolutely  void  without  any  decree  cr  divorce  or  other  legal  proc- 
ess"; and  this  fact  could  as  well  have  been  fstablished  in  the  bureau 
as  in  the  courts.  The  obtaining  of  the  decree  was  nothing  more  or 
less  than  an  attempt  to  accomplish  by  indirection  through  the  me- 
dium of  a  State  court,  that  which  she  had  failed  to  accomplish 
directly  through  the  Commissioner  of  Pensions. 

The  appeal  contends  in  effect  that  the  department  is  bound  by  this 
decree,  and  this  because  of  its  own  decision  in  the  case  of  Alspaugh 
(19P.  D.,  284). 

From  a  purely  technical  standpoint  the  Alspaugh  case  may  not  be. 
perhaps,  squarely  in  point  as  to  the  issue  herein,  but  it  is  in  general 
in  point,  and  squarely  so,  as  to  the  conclusion  regarding  the  effect  of 
decrees  of  nullity  on  this  department. 

The  Alspaugh  case  says,  referring  to  the  act  of  August  7.  1882: 

It  means  that  if  the  l;iw  has  btx'n  dei'larod  by  the  proper  Judicial  tribunals  of 
the  State,  that  decision  must  govern  in  pension  cases  affecting  the  citizens  of 
that  State.  There  may  be — there  are— cases  where  the  State  courts  have  not 
passed  upon  a  particular  point  i\n(\  wliore  the  law  of  the  domicile  must  be 
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ascertained  by  independent  investigation  and  adjudication.  But  wliere,  as  In 
the  case  at  bar,  a  State  court,  even  If  not  the  court  of  final  appellate  jurisdic- 
tion, has  passed  upon  the  status  of  a  party  in  a  particular  case,  that  judgment 
or  decree,  in  the  absence  of  fraud  affecting  the  jurisdiction  of  the  court,  must 
be  accepted  and  regarded  as  defining  the  domestic  status  of  the  party.  It  leaves 
no  room  for  further  adjudication  in  the  Pension  Bureau.     •     ♦     * 

Where  the  judgment  roll  exhibits  all  the  facts  and  details  essential  to  juris- 
diction, 80  far  as  we  are  advised  lo  the  contrary  by  any  decision  of  a  sui)erior 
Ct»;irt  of  that  State,  the  decree  is  entitled  to  full  faith  and  credit  In  the  deter- 
M  Uiatlon  of  a  question  arising  under  any  pension  law.  The  proceedings  may 
not  be  reviewed  here.     ♦     ♦     ♦ 

Of  course,  where  there  Is  unmistakable  fraud  apparent,  fraud  of  the  sort 
\7hich  affects  the  jurisdiction  of  the  court  and  vitiates  its  decree,  and  such  a 
fraudulent  decree  concerns  the  pensionable  status  of  one  of  the  parties,  the 
decree  is  not  controlling  here  for  the  very  excellent  reason  that  it  is  not  con- 
tiolling  in  the  State — the  judgment  or  dec'ree  being  subject  to  collnteral  attnck 
i'j  the  State  courts.  By  this,  however,  is  not  mennt  fraud  affecting  the  merits 
or  going  to  the  cause  of  action,  where  the  court  was  imposed  ui)on,  but  frnud 
that  goes  to  the  jurisdiction  and  is  fatal  to  the  jurisdiction.  The  distinction 
is  that  between  a  decree  which  can  only  be  vacated  by  a  direct  i)roceeding  and 
a  decree  which  may  be  attacked  collaterally. 

Subject  to  these  limitations,  a  decree  and  judgment  roll,  duly  exemplified, 
must  be  accepted  here  as  exhibiting  the  law  of  the  State  In  the  particnl.ir 
case  in  which  It  is  put  in  evidence. 

This  language  overrides  the  doctrine  announced  in  the  decisicns 
ci  the  department  in  the  cases  of  Boyd  (14  P.  D.  *2T9)  and  Cook 
{18  P.  D.  134),  which  will  he  hereafter  discussed,  and  others  not 
necessary  to  cite.  It  ties  the  hands  of  the  department  and  comi)els 
it  tf  accept  as  final  and  conclusive  the  decree  of  a  State  court,  bind- 
ing the  department  to  declare,  or  not  declare,  a  pensionable  status; 
vrhen.  had  the  same  facts  been  before  the  department  that  were 
i)efore  the  court  it  would  have  inevitably  come  to  a  contrary  con- 
elusion. 

It  compels  the  department,  in  effect,  to  accept  as  conclusive  under 
the  act  of  August  7.  1882,  rules  of  evidence,  and  the  practice  and 
procedure  obtaining  in  State  courts,  which  vary,  and  often  greatly 
sc,  in  the  same  jurisdiction;  and  in  many  cases  even,  to  take  it  for 
granted  what  would  be  thi  verdict  of  a  jury  under  a  disputed  state 
of  facts. 

Tlie  department  held  in  the  case  of  Boyd,  supra: 

The  department  announces  it  will  hold  a  decree  of  divorce  conclusive  in 
the  administration  of  pensio^i  affairs  when  such  decree  shows  upon  its  fuce 
recessary  jurisdiction,  and  the  record  recites  the  jurisdictional  fncts  on  which 
such  decree  was  based;  reserving  to  itself,  however,  the  ri^lit  to  inquire  into 
any  and  all  facts  which  may  show  or  tend  to  sliow  that  fraud  was  perpetrUed 
upon  the  court  by  any  party  to  the  decree  foi:  the  purpose  of  directly  or  indi 
rectly  affecting  pensionable  rights. 

In  the  present  case  the  claim  was  first  rejected  because  the  evidence 
showed  claimant  had  been  previously  married  to  Giles,  and  when  she 
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married  the  soldier  Giles  was  living  and  undivorced.  She  then  pro- 
ceeded to  obtain  a  decree  of  nullity  of  the  marriage  with  Giles,  and 
ii:troduced  a  copy  of  the  decree  in  evidence  which,  upon  its  face, 
would  have  the  result  of  making  her  capable  of  lawfully  marrying 
the  soldier. 

This  decree  appears  to  have  been  rendered  upon  claimant's  own 
testimony  and  that  of  witnesses  who  swore  that  Giles  when  he  mar- 
ried her  had  a  living  and  undivorced  wife,  basing  their  belief  upon 
statements  which  to  the  department  are  wholly  insufficient  to  warrant 
a  conclusion  that  Giles  was  previously  married. 

Service  upon  Giles  in  the  nullity  suit  was  by  publication,  and  yet 
he  was  found  by  the  special  examiner  in  the  State  of  Michigan, 
and  absolutely  denied  the  facts  testified  to  which  caused  the  issuance 
of  the  nullity  decree ;  and  while  he  may  not  have  a  good  reputation 
for  veracity  he  is  to  the  department  as  credible  as  is  this  claimant 
in  view  of  her  statements  in  this  case  as  to  marital  facts. 

She  sought  this  decree  solely  for  the  purpose  of  establishing  a  pen- 
sionable status,  and  her  own  testimony  in  the  nullity  proceedings  is 
not  in  the  case  under  consideration;  but  if  she  testified  before  the 
court  with  as  little  regard  for  the  truth  as  she  has  in  her  pension 
claim,  she  certainly  would  not  hesitate  to  perpetrate  a  fraud  on  the 
court. 

The  department  must  not  be  understood  as  accusing  claimant  of 
testifying  falsely  in  the  nullity  proceedings;  it  makes  no  such  charge. 
The  holding  in  the  Boyd  case,  however,  gives  the  department  wide 
latitude,  and  it  is  not  necessary  for  fraud  to  be  apparent  in  the  pro- 
ceedings. It  gives  the  department  authority,  if  it  sees  fit,  for  any 
reason  whatever,  "  to  inquire  into  any  and  all  facts  which  may  show 
or  tend  to  show  that  fraud  was  perpetrated  upon  t^ie  court  by  any 
party  to  the  decree  for  the  purpose,  directly  or  indirectly,  of  affect- 
ing pensionable  rights." 

The  department  has  then  a  right  under  the  doctrine  announced  in 
the  Boyd  case  to  still  further  inquire  into  the  claimant's  marital 
status  and  to  not  consider  itself  bound  by  the  nullity  decree. 

It  was  hold  in  the  case  of  Cook,  supr(u  as  follows: 

The  (loi)ai'tinoiit  bns  tbe  rip:lit  to  declare  in  each  clniin  what  chiss.  quality,  and 
the  amount  of  proof  it  will  require  to  establish  a  particular  status;  and  when 
its  conclusion  on  tbe  facts  is  reached  it  will,  imder  section  2  of  the  act  of 
August  7,  1SS2,  apply  in  marriage  cases  tbe  law  of  the  particular  State. 

The  act  of  August  7,  18!^-2,  makes  it  incumbent  upon  the  depart- 
ment to  test  iho  validity  of  this  marriage  according  to  the  law  of 
the  place  where  it  was  contracted,  or  where  the  soldier  died,  and  that 
place  is  the  State  of  Michigan.  The  law  does  not  say  the  department 
must  decide  the  marital  status  according  to  evidence  which  might 
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be  accepted  in  difTerent  jurisdictions  to  prove  any  fact,  but  by  the  law 
of  the  place,  and  the  law  of  Michigan  has  been  hereinbefore  cited. 

It  was  concluded  in  the  first  adjudication  of  this  case  that  the 
claimant,  when  she  married  the  soldier,  had  a  living  and  undivorced 
husband,  and  this  conclusion  was  fully  warranted  by  the  evidence 
then  in  the  case^  The  only  further  evidence  offered  is  a  copy  of  the 
decree  of  nullity,  and  said  decree  is  based  upon  the  testimony  of  wit- 
nesses, which,  in  the  opinion  of  the  department,  is  manifestly  insuf- 
ficient to  prove  the  marriage  with  Giles  was  void.  Had  this  same 
testimony  been  before  the  department,  as  it  should  have  been,  it 
would  have  in  no  wise  altered  the  claimant's  status. 

Surely  the  department  ought  not  to  be  bound  by  a  conclusion  of  a 
State  court,  based  upon  facts  which,  had  they  been  before  the  depart- 
ment in  a  pending  pension  claim,  would  not  in  r.ny  manner  have 
altered  its  opinion  as  to  the  law  of  the  case;  a  fortiori  when  the 
decree  based  on  said  facts  was  obtained  by  claimant  in  a  State  court 
for  the  sole  purpose  of  establishing  a  pensionable  status,  which  status 
had  been  denied  by  the  Government. 

This  procedure  was  in  direct  violation  of  the  principles  laid  dowH 
in*  the  case  of  Charlotte  Judd  (18  P.  D.,  478),  and  the  Judd  case,  by 
itself,  is  ample  authority  for  the  rejection  of  this  present  claim. 

The  action  in  the  claim  is  based  upon  an  opinion  of  the  chief  of 
the  law  division,  approved  by  the  Commissioner  of  Pensions,  and  in 
said  opinion  many  decisions  of  the  department  are  referred  to;  some 
of  the  later  ones  being  seemingly  in  conflict  with  the  earlier  ones, 
more  especially  that  of  Alspaugh,  the  one  cited  by  the  appellant  in 
support  of  her  contention. 

As  to  these  decisions  or  others,  published  or  not,  the  department 
does  not  consider  itself  bound  by  the  decree  in  the  present  case  be- 
cause, in  the  first  instance,  of  the  Judd  case,  and  in  the  second  in- 
stance it  rests  upon  its  right  declared  in  the  Boyd  case  to  inquire 
into  any  and  all  facts  that  show  that  fraud  was  perpetrated  upon  the 
court. 

In  the  third  instance  it  is  for  the  department  to  say,  under  the  doc- 
trine announced  in  the  Cook  case,  what  class,  quality,  and  amount  of 
proof  it  will  require  to  establish  this  claimant's  status. 

The  issue  is  merely  as  to  whether  Giles  did  actually  have  a  living 
and  undivorced  wife  when  he  married  the  claimant.  This  is  simply 
a  question  of  fact,  and  the  evidence  now  in  the  case  is  not  such  as  to 
convince  the  department  he  did  have.  The  existence  of  the  alleged 
living  undivorced  wife  is  something  the  claimant  must  prove  before 
she  can  prevail. 

The  holding  in  the  Boyd  case  was  intended  to  discourage  the  prac- 
tice of  using  this  department  as  a  forum  for  retrying  divorce  and 
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nullity  suits,  but  it  was  never  intended  to  relegate  to  State'  courts  the 
right  to  establish  a  pensionable  status  for  a  claimant,  thus  delegating 
to  those  courts  the  power  given  by  Congress  to  the  Secretary  of  the 
Interior,  a  practice  which  it  is  not  believdd  was  «ver  intended  by  the 
act  of  August  7, 1882. 

The  department  does  not  mean  to  declare  that  it  is  a  law  unto  itself 
as  to  the  marital  status.  It  must  and  will,  under  the  act  of  August  7, 
1882,  follow  the  lex  loci  as  to  marital  status;  but  it  will  decide  for 
itself  in  a  pension  claim  what  proof  it  will  require  to  establish  any 
alleged  fact;  and  in  this,  as  with  all  tribunals,  it  will  be  influenced 
and  guided  by  the  peculiar  circumstances  and  exigencies  which  arise 
in  each  case  as  it  comes  before  it. 

By  applying  the  doctrine  and  principles  herein  announced,  it  is 
believed  there  should  be  but  little  difficulty  in  arriving  at  a  just  con- 
clusion in  any  pension  claim  wherein  are  involved  decrees  of  divorce 
or  nullity. 

Any  expression  or  holding  in  the  case  of  Alspaugh,  or  any  other 
case  which  is  in  conflict  with  the  principles  announced  herein,  is  ex- 
pressly overruled. 

The  action  is 

Afirmed. 


No.  41. 
Aretas  M.  Lego. 

Bedded  October  9,  1915. 

Service — Midshipmen — Practice  Cruise — ^AVar  Vessels — War  of  the  Rebel- 
lion—Act May  11,  1912. 

1.  Service  of  a  midshipman  on  the  Marion  from  June  20  to  September  9,  1865, 

on  a  practice  cruise,  limited  to  I^ong  Island,  Block  Island,  and  Vineyard 
Sounds  and  Ches«apeake  Bay,  was  not  a  service  of  90.day8  during  the  Civil 
War  within  the  meaning  of  the  act  of  May  11, 1912. 

2.  The  decisions  in  the  cases  of  Holmes  E.  Offley  (18  P.  D.,  275)  and  Aretas  M. 

I^gg,  promulgated  May  12,  1914  (1275  P.  L.  Bk.,  183),  are  hereby  expressly 
overruled. 

Sweeney,  Assistant  Secretary. 

This  case  is  before  the  department  on  request  of  the  Commissioner 
of  Pensions  for  reconsideration  of  the  decision  rendered  therein  May 
12, 1914. 

Claim  for  pension,  filed  by  Aretas  M.  Legg  under  the  act  of  Feb- 
ruary 6,  1907,  was  rejected  by  the  bureau  April  15,  1909,  on  the 
ground  that  he  did  not  render  90  days'  service  in  the  Civil  War 
within  the  meaning  of  the  act.    This  action  was  affirmed  by  the  de- 
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partment  on  appeal  in  decision  of  December  24, 1910.  A  motion  for 
reconsideration  of  this  decision  was  overruled  by  the  department 
July  21,  1911.  Claim  was  then  filed  by  Legg  under  the  act  of 
May  11,  1912,  which  was  rejected  by  the  bureau  in  July,  1912,  on 
grounds  similar  to  those  on  which  his  former  claim  was  rejected. 
The  department  reversed  this  action  on  appeal  in  said  decision  of 
May  12,  1914,  "with  directions  to  accredit  appellant  with  91  days' 
service  and  to  allow  pension  on  that  basis."  This  decision  was  based 
on  the  case  of  Holmes  E.  Offley  (18  P.  D.,  275),  in  which,  on  Novem- 
ber 10,  1910,  the  action  of  the  bureau  refusing  to  reopen  and  allow 
Offley's  claim  was  reversed.  The  department  had  previously,  on 
December  20,  1905  (16  P.  D.,  248),  affirmed  the  action  of  the  bureau 
in  rejecting  Offley's  claim  on  the  ground  that  he  did  not  render  90 
days'  service  during  the  Civil  War. 

It  appears  that  on  April  23,  1865,  Holmes  E.  Offley  was  appointed 
as  secretary  to  Rear  Admiral  Goldsborough,  of  the  United  States 
Navy,  and  served  until  December  31, 1866,  when  he  resigned.  June  3, 
1805,  the  rear  admiral  was  appointed  to  the  command  of  a  squadron  to 
<:ruise  in  European  waters,  and  ordered  to  proceed  at  once  with  the 
(  olorado  and  Frolic.  The  other  vessels  of.  the  squadron  w^ere  the 
yiagara^  Sacramento^  Kearsarge^  and  Shawmut,  June  10,  1865,  the 
Secretary  of  the  Navy  issued  the  following  order  to  Rear  Admiral 
Goldsborough : 

On  reaching  your  station  order  Capt.  Wallie  to  proceed  with  the  Sacramento 
to  Boston. 

You  will  seize  and  send  into  port  any  of  the  rebel  vessels  that  you  miiy  find 
out  of  neutral  waters,  especially  the  Rappahannock^  Shenandoah^  and  TaUa- 
hoHsee. 

•  September  16,  1865,  the  rear  admiral,  being  then  on  board  the 
Colorado  at  Cherbourg,  F^rance,  directed  the  commander  of  the  Kear- 
sarge  that  if  he  should  learn  the  Rappahannock  or  Tallahassee  was 
about  to  leave  Liverpool,  or  had  moved  from  there  on  a  sea  voynge, 
to  put  to  sea  immediately  and  if  possible  effect  a  capture.  The  JShen- 
andoah^  which,  in  the  meantime,  had  been  cruising  in  the  Arctic  or 
North  Pacific  Ocean,  steamed  into  the  Mersey  River  under  the  Con- 
federate flag,  November  6,  1865,  and  surrendered  to  the  British  au- 
thorities. 

The  department,  as  hereinbefore  stated,  originally  rejected  Offley's 
pension  claim  on  the  ground  that  he  did  not  render  90  days'  service. 
It  was  then  held  that  as — 

the  vessel  on  which  the  claimant  served  having  been  sent  to  European  waters  in 
June,  1865,  for  purely  pacific  purposes,  though  under  orders  to  looli  out,  Inciden- 
tally, for  Confederate  cruisers,  and  no  such  cruisers  having  been  met  with,  and 
none  being  then  afloat  except  the  Shenandoah,  which  was  In  the  Arctic  or  North 
Pacific  Ocean,  claimant's  service  after  July  1,  1865,  was  not  service  in  aid  of  the 
suppression  of  the  rebellion ; 
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nnd  that  there  was  manifestly  nothing  in  the  instructions  issncd  to 
Rear  Admiral  Goldsborough  that  contemplated  any  belligerent  op- 
erations. The  fact  is,  at  the  time  these  instructions  were  issued  the 
Rappahannock  was  at  the  port  of  Calais,  where  it  had  been  laid  up 
since  November  26,  1863,  and  was  without  crew,  coal,  or  provisic-ns. 
It  remained  there  until  July,  1865,  when  it  was  sold  and  taken  to 
Liverpool.  The  Tallahassee  was  put  out  of  commission  on  December 
15,  1864.  It  was  held  in  the  case  of  Edward  Farrell  et  al  (7  P.  D., 
532),  with  reference  to  the  Shenandoah: 

The  existence  of  a  single  privateer  upon  the  high  seas  siihsequent  to  July  1, 
1865,  could  not  create  or  continue  the  existence  of  the  War  of  the  Rebellion. 

However,  upon  reconsideration,  the  department  reversed  its  former 

decision  in  Offley's  case,  concluding  that  he  was  rendering  pensionable 

service  within  the  meaning  of  the  act  of  June  27,  1890.  as  late  as 

November  6,  1865,  when  the  Shenandoah  ceased  to  be  a  Confederate 

cruiser.    Nevertheless  in  taking  this  action  the  department  expressly 

stated : 

In  reaching  this  conclusion  sight  is  not  lost  of  the  fact  that  on  .Tuly  1.  1865, 
the  necessity  for  the  employment  of  the  entire  Navy  In  the  suppression  of  the 
Civil  War  had  ceased,  as  was  held  in  the  case  of  Farrell  ct  r//.,  supra ;  and  thnt 
from  and  after  that  date  only  such  part  of  the  Navy  was  rendering  service  in 
said  war  as  was  under  specific  orders  for  duty  having  connection  with  the  war 
as  it  may  have  then  existed — the  burden  of  proof  being  on  the  claimant  who  al- 
leged service  in  the  Navy  In  the  Civil  War  suhs(xiuent  to  July  1,  1865,  to  over- 
come the  presumption  that  such  service  subsequent  to  July  1,  lS6o,  was  not  in 
the  Civil  War.  It  is  thought  that  the  appellant  in  his  case  has  fully  overc<iine 
the  presumption. 

The  record  shows  that  Aretas  M.  Legg  was  appointed  midshipman 
at  the  Ujiited  States  Xaval  Academy  July  23, 1804,  and  resigned  April 
27,  18()7.  He  took  the  summer  practice  cruise  of  1865  in  the  United 
States  sloop  Marion.  There  is  no  evidence  showing  that  he  cruised 
on  any  vessel  while  a  midshipman  until  his  summer  practice  cruise 
in  1805  on  the  Marion;  and  it  appears  from  report  of  the  Navy  De- 
partment that  there  is  no  record  of  his  having  any  sea  service  prior 
to  this  cruise.  It  was  held  in  departmental  decision  of  December 
24,  1910,  which  aflirmed  the  action  of  the  bureau  in  rejecting  Legg's 
pension  claim: 

Appellant  does  not  make  any  contention  to  having  ren<lere(i  naval  service 
during?  the  Civil  War  within  the  meaning  of  the  act  of  Fehruary  6,  1907,  while 
on  his  summer  pnictlce  cruise  in  1805  on  the  Marion.  Thnt  cruise  commenced 
June  20,  1805,  and  if  it  were  conceded  (which  it  is  not)  that  he  was  renderlnjs 
naval  service  in  tiie  Civil  War  as  contemplated  l)y  the  act  of  Fehruary  6.  1907. 
from  June  20.  lvS05,  to  July  1,  1805,  after  which  naval  service  is  not  acceptwl 
as  -iKMng  in  the  Civil  War,  in  the  ahsence  of  satisfactory  evidence  showing 
It  was  actually  rendered  in  the  suppression  of  the  Civil  War  as  It  then  exlsteil 
(see  Kdward  Farrell,  7  P.  D.,  453;  Holmes  E.  Oflley,  38  P.  D..  current  series 
No.  01),  appellant  would  be  accreillted  with  not  to  exceed  12  days  of  such  serv- 
ice, there  being  no  evidence  to  show  such  actual  service  subsequent  to  July, 
1.  1805. 
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Nor  Is  there  any  evidence  to  show  that  while  on  his  summer  practice  cruise 
In  1865  appellant  was  rendering  naval  service  in  the  Civil  War  as  it  then 
existed,  as  contemplated  by  the  act  of  February  6,  1907,  and  hence  from  any 
point  of  view  it  can  not  be  accepted  as  such  service  even  were  said  cruise  be- 
fore August  20,  1866,  when  the  Civil  War  terminated. 

The  evidence  wholly  fails  to  show  thai  appellant  rendered  90  days'  or  more 
naval  service  during  the  Civil  War  as  contemplated  by  the  act  of  February  6, 
1907,  and,  therefore,  it  is  not  established  that  he  is  entitled  to  the  benefits  of 
said  act. 

This  decision  was  adhered  to  on  motion  for  reconsideration,  it  being 

stated  with  respect  to  Legg's  service : 

His  duties  on  training  ships  in  no  sense  differed  from  what  said  training  and 
practice  v?ould  have  been  in  time  of  peace,  and  his  presence  on  such  ships  was 
the  same  as  his  presence  at  the  academy  and  for  the  same  purpose — to -receive 
instruction  qualifying  him  for  appointment  as  a  commissioned  officer  in  the  active 
service  of  the  Navy — and  had  no  connection  With  the  War  of  the  Rebellion. 

Departmental  decision  of  May  12,  1914,  in  the  Legg  case,  which 

reversed  the  action  of  the  bureau  in  rejecting  his  pension  claim  under 

the  act  of  May  11, 1912,  was  based  almost  entirely  upon  the  supposed 

analogy  of  said  case  to  that  of  Holmes  E.  Offley.    It  was  stated 

umong  other  things  in  said  decision : 

Assuming  that  the  departmental  qualification  that  the  service  must  be 
"  actual "  expresses  the  real  intent  of  Congress,  I  am  unable  to  escape  the 
<?onclusion  that  apj)ellant  rendered  service  of  a  pensionable  character  while  con- 
nected with  the  Marion,  I  do  not  see  how,  in  principle,  the  case  Is  to  be  distin- 
guished from  that  of  Holmes  E.  Offley  (18  P.  D.,  275), 

The  instructions  for  the  cruise  of  1865  on  the  Marion^  while  relating 
more  particularly  to  the  instructions  of  the  midshipmen,  also  con- 
tained the  following : 

You  will  hold  your  command  In  the  best  possible  state  of  preparation  to 
assert  the  Integrity  of  the  Government  should  occasions  offer. 

This  paragraph,  although  quoted  from  a  Navy  Department  report 
in  departmental  decision  of  December  24,  1910,  was  not  discussed  in 
said  decision.  It  was  particularly  referred  to  in  and  made  basis  of 
departmental  decision  of  May  12,  1914,  as  well  as  another  statement 
contained  in  said  -report,  to  wit,  that  the  Marion  was  an  armed 
vessel  of  the  regular  Naval  Establishment  for  offensive  and  defensive 
operations  against  the  enemy.  From  the  foregoing  it  was  thus  con- 
cluded in  said  decision : 

In  other  words,  it  was  on  a  war  footing:,^  ready  for  active  operations,  and 
Instructed  to  that  end,  should  occasions  arise.  The  fact  that  no  "  occasions  '* 
arose  does  not  necessarily  characterize  the  service  as  something  less  than 
'*  actual  " — ^a  qualifying  adjective  not  to  be  found  in  the  act. 

Then,  after  setting  forth  the  facts  in  the  Offley  case,  the  decision 
continued : 

The  department  held  that  under  these  circumstances,  Offley,  secretary  to 
Goldsborough,  was  rendering  pensionable  service  until  the  ShcnatTdoah  termi- 
nated the  possibility  of  belligerent  operations  by  her  surrender  November  6, 
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1865.  -  The  record  at  no  point  showed  that  Offley  was  at  any  time  within  the 
danger  zone — any  more  than  the  appellant  in  this  case  while  aboard  the 
Marion.  And  as  long  as  the  Shenandoah  was  in  the  Pacific  Ocean  and  the 
other  vessels  safely  anchored  in  the  harbor  at  Liverpool,  the  3/arion  surely  had 
an  equal  chance  with  Admiral  Goldsborough's  squadron,  off  the  French  coast 
to  engage  in  "  actual "  service  of  a  belligerent  nature.  Admiral  Goldsborougji 
had  orders  to  seize  the  rebel  vessels  if  he  found  them  out  of  neutral  waters — 
and  he  did  not ;  the  commander  of  the  Marion  was  instructed  to  hold  his  com- 
mand in  the  best  possible  state  of  preparation  to  assert  the  integrity  of  the 
Government  should  occasions  offer — and  he  did  not.  Potentially  both  were 
doing  the  same  thing  and  in  both  instances  serving  within  the  meaning  of  the 
pension  laws. 

The  same  report  from  the  Navy  Department  above  referred  to  as 
containing  the  statement  that  the  Marion  was  an  armed  vessel  of  the 
regular  Naval  Establishment,  also  contained  this  statement : 

The  summer  practice  cruise  began  on  June  20,  1865,  and  ended  on  September 
9,  1865.  This  cruise  was  in  the  harbor  of  Newport,  R.  I.  The  Marion  was  not 
assigned  to  any  special  duty  other  than  the  practice  cruise  during  this  period. 

With  another  pension  claim  transmitted  by  the  Commissioner  of 
Pensions  in  connection  with  his  request  for  reconsideration  of  the 
Legg  case,  are  reports  from  the  Navy  Department  filed  with  the 
papers  in  that  claim.  In  one  of  these  reports  it  is  stated  that  the 
Marion  and  Macedonian  had  the  same  paymaster,  and  that  "the 
ships  sailed  from  the  Naval  Academy  on  June  20,  1865,  but  there  is 
no  exact  date  in  the  files  of  the  Naval  Academy  of  the  embarking 
and  disembarking  of  the  midshipmen."  In  another  report,  referring 
to  the  Macedonian^  it  is  said :  • 

It  is  presumed  that  this  ship  returned  about  the  same  time  as  the  other 
vessels  of  the  practice  squadron  of  1865,  as  the  midshipmen  attached  to  the 
Macedonian  are  accredited  with  the  same  sea  service  as  those  on  the  Mario)!. 
whose  return  was  reported  to  the  Secretary  of  the  Navy  on  September  9,  ISC"). 

The  midshipmen's  practice  squadron  of  1865  consisted  of  the 
Macedonian^  WinnepeCj  Marhlehead^  and  Marion.  In  order  of  June 
13,  1865,  to  the  commander,  it  was  said : 

It  Is  probable  that  the  rendezvous  of  the  vessels  will  be  changed  to  the  Chesa- 
peake Bay,  and  if  so,  you  will  be  informed  in  due  time.  You  will  bear  In  mind 
the  condition  of  the  Marion  and  the  specific  instructions  of  the  department  in 
regard  to  her,  dated  12th  and  23d  April,  1SG4,  copies  of  which  are  in  your  hands. 

In  report  of  the  Winnepec^  dated  September  30,  1865,  it  was  said : 

In  company  with  the  Marion,  we  sailed  for  Chesapeake  Bay,  making  the  pas- 
sage In  three  days ;  we  towed  the  Marion  two  and  a  half  days. 

In  report  of  the  Marion^  dated  September  20,  1865,  it  was  said: 

The  vessel  sailed  from  Newport  on  the  20th.  As  the  vessel  had  been  con- 
demned as  unseaworthy,  the  cruising  ground  for  the  summer  was  limited  to 
Long  Island,  and  Block  Island,  and  Vineyard  Sounds.  ♦  ♦  ♦  We  left  Block 
Island  Sound  on  the  27th  of  August  and  arrived  in  the  Chesapeake  on  the  30th. 
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In  a  paper  dated  June  11, 1864,  addressed  to  the  commander  of  the 
practice  ships,  it  was  said : 

You  will  perceive  by  the  copies  of  letters  of  the  department  that  the  MaHon 
is  not  considered  quite  seaworthy  and  she  will  therefore  necessarily  be  con- 
fined to  Long  Island  Sound. 

This  same  paper  also  contains  the  statement : 

You  will  hold  your  command  in  the  best  possible  state  of  preparation  to  assert 
the  integrity  of  the  Government  should  occasions  offer. 

In  view  of  the  unseaworthiness  of  the  Marion,  the  statements  in 
flepartmental  decision  of  May  12,  1914,  that  she  was  on  a  "war  foot- 
ing, ready  for  active  operations,"  and  that  the  "  Marion  surely  had  an 
equal  chance  with  Admiral  Goldsborough's  squadron,  off  the  French 
coast,  to  engage  in  'actual^  service  of  a  belligerent  nature,"  are  in- 
teresting. 

In  departmental  decision  of  May  12, 1914,  although  conceding -that 
the  actual  cruise  of  the  Marlon  began  on  June  20,  and  ended  on 
September  9,  1865,  that  is,  the  vessel  was  at  sea  during  that  period, 
nevertheless  based  on  report  of  the  Acting  Secretary  of  the  Navy  to 
Senator  Cuilis,  Legg  was  credited  with  91  days'  service — June  13, 
18G5,  to  September  11,  18()5 — the  former  date  being  that  on  which 
he  was  reported  to  have  been  received  on  board  the  Marion^  and  the 
latter  being  the  date  on  which  he  was  granted  leave  of  absence,  while 
the  sloop  was  at  anchor  in  the  Severn  River.  The  bureau,  however, 
invites  attention  to  a  later  report  from  the  Bureau  of  Navigation, 
dated  June  5, 1914,  as  follows: 

Regardless  of  the  dates  of  reporting  aboard  and  detachment  from  tlie  MarioUt 
in  the  case  of  Midsliiiwnan  Legg  in  1SG5,  the  records  of  the  Naval  Academy  show 
that  he  was  only  accredited  with  two  months  and  twenty-five  days  sea  service 
for  that  year  and  further  show  that  the  practice  cruise  proper  only  extended 
from  June  20  to  September  9,  I860. 

It  was  held  in  the  case  of  Peter  Scott  (17  P.  D.,  334)  that  the  mili- 
tary and  naval  service  contemplated  by  the  act  of  February  6,  1907,  is 
the  same  as  is  contemplated  by  the  act  of  June  27, 1890,  to  entitle  one 
to  its  benefits.  The  language  of  the  act  of  May  11,  1912,  does  not 
differ  in  this  respect  from  the  act  of  February  6,  1907,  so  that  the  test 
of  title,  to  the  extent  that  service  is  involved,  is  the  same  under  all 
three  acts. 

The  rule  as  to  what  constitutes  "service"  during  the  Civil  War 
under  the  pension  laws  has  become  well  settled.  It  was  held  in  the 
case  of  Zachariah  Little  (17  P.  D.,  157) : 

Service  "  durinjc  tlie  late  war  of  the  rebellion."  ns  11  (vl  in  tho  a^t  of  .Tune  27, 
1890,  monna  sorvitv  contracted  for  and  rendered  with  reference  to,  and  occa- 
gione<l  by,  said  war. 
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It  was  said  in  that  case : 

To  illustrate:  A  cadet  at  West  Point  from  1861  to  1865  was  surely  in  the 
military  service  of  the  United  States,  and  that  was  **  (Turing  the  war  of  the  re- 
bellion." But  he  was  not  In  the  service  by  reason  of  said  war,  nor  was  he  In  any 
way,  directly  or  indirectly,  contributing  to  the  suppression  of  the  rebellioii. 
Cadets  were  there  to  learn  the  art  of  war,  and  they  would  have  been  there  had 
there  been  no  war  in  progress.  They  have  no  pensionable  status  under  the  act 
of  June  27,  1890  (Ir^'ing  C.  Rosse,  6  P.  D.,  68),  nor  did  cadets  at  Annapolis 
(Evelyn  S.  Tallman,  6  P.  D.,  261),  nor  would  a  military  official  stationed  during 
the  period  of  the  war  in  a  foreign  country  (a  military  or  naval  attach^,  for 
example),  or  a  person  in  the  naval  service  protecting  fisheries,  possibly  off  the 
coast  of  Alaska,  necessarily  have  status  under  said  act  unless  it  be  clearly  shown 
that  his  service  related  to  oi)eratlons  connected  with  the  suppression  of  the 
rebellion  (John  Barley oung,  7  P.  D.,  453).     ♦     ♦     ♦ 

The  department  therefore  holds  that  when  a  man  enlists  in  the  military  or 
naval  service  of  the  United  States  during  the  period  when  the  war  of  the  rebel- 
lion was  in  progress,  but  for  service  not  to  be  rendered  with  reference  to  said 
war-M!;ervice  not  occasioned  by  said  war  nor  forming  a  part  of  the  belligerent 
operations  related  to  the  suppression  of  that  rebellion — ^he  did  not  perform  such 
service  as  the  act  of  June  27,  1890,  contemplates. 

And  in  the  case  of  Marion  V.  Goldsborough  (16  P.  D.,  197) : 

A  cadet  at  West  Point  during  the  war  of  the  rebellion  was  technically  in  the 
military  service,  learning  the  art  of  war ;  yet  his  being  there  synchronously  with 
the  existence  of  a  state  of  war  between  the  North  and  South  was  merely  coinci- 
dental. Cadets  were  not  there  as  a  part  of  some  plan  to  suppress  rebellion. 
They  were  not  taken  into  the  military  service  by  reason  of  the  existence  of  said 
war.  Their  appointment  as  cadets  would  have  been  made  even  had  there  been 
no  war.  They  have  been  held,  and  we  think  properly  so,  not  to  have  pensionable 
status  withn  the  meaning  of  the  act  of  June  27, 1890. 

"  During  the  war  of  the  rebellion,"  within  the  meaning  of  said  act,  is  un- 
doubtedly something  more  than  being  in  the  military  service  at  the  time  said 
war  was  in  progress.  It  refers  to  military  service  rendered  with  reference  to 
that  war.  *  ♦  •  Being  in  the  military  service  during  the  war  of  the  rebel- 
lion, then,  means  military  service  occasioned  by  said  war  and  rendered  for  at 
least  90  days  during  the  progress  of  said  war. 

It  was  held  in  the  case  of  Irving  C.  Rosse  (6  P.  D.,  68)  : 

A  cadet  while  in  the  United  States  Military  Academy  learning  the  art  of  vrar 
is  not  regarded  as  in  The  military  service  of  the  United  States,  as  contemplated 
In  section  2  of  the  act  of  June  27, 1890,  for  pensionable  purposes. 

And  in  the  case  of  Evelyn  S.  Tallman  (6  P.  D.,  261) : 

A  naval  cadet  or  "acting  midshipman,"  while  attending  the  United  States 
Naval  Academy  at  Annapolis,  is  not  i^rforming  such  service  in  the  Navy  as  is 
contemplated  and  required  by  the  provisions  of  sections  2  and  3  of  the  act  of 
June  27,  1890,  to  confer  iiensionnble  status  under  said  act. 

Departmental  decision  of  December  24,  1910,  syllabized,  is  as  fol- 
lows : 

Instruction  and  training  which  a  person  received  at  the  Naval  Academy  In  his 
course  as  midshli)inan  in  the  Navy,  such  as  he  would  receive  in  the  time  of  peace, 
is  not  naval  service  which  entitles  a  person  to  the  benefits  of  the  act  of  February 
6.  1907,  although  he  was  such  midshipman  while  the  Civil  War  was  in  progress. 
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Three  views  may  be  taken  of  the  service  of  Aretas  M.  Legg,  under 
any  one  of  which  he  properly  would  be  precluded  from  receiving  pen- 
sion. The  instruction  and  training  he  received  as  midshipman  at 
the  United  States  Naval  Academy  was  not  naval  service  that  entitled 
him  to  the  benefits  of  either  the  act  of  February  G,  1907,  or  act  of  May 
11, 1912,  although  he  was  such  midshipman  while  the  Civil  War  was  in 
progress.  He  did  not  render  90  days'  service  as  required  by  law,  as 
June  20,  1865,  and  September  9,  1865,  are  undoubtedly  the  correct 
dates  of  the  beginning  lind  ending  of  his  sea  service.  It  has  not  been 
shown  that  his  service  subsequent  to  July  1, 1865,  was  connected  with 
the  suppression  of  the  rebellion,  or,  in  other  words,  the  presumption 
that  his  service  subsequent  to  July  1,  1865,  was  not  in  the  Civil  War 
has  not  been  overcome  in  his  case. 

While  the  facts  in  the  two  cases  of  Offley  and  Legg  are  different. 
the  principle  involved  is  the  same,  as  in  neither  case  was  the  service 
contracted  for  or  pej'formed  with  reference  to  and  occasioned  by  the 
Civil  War.  The  facts  of  neither  case  take  it  out  of  the  established 
rule  as  to  what  constitutes  service  during  the  Civil  War  in  contempla- 
tion of  the  pension  laws.  There  was  nothing  in  the  instructions  issued 
to  the  commander  of  the  practice  cruise  squadron  that  contemplated 
any  belligerent  operations  any  more  than  in  the  instructions  issued  to 
Eear  Admiral  Goldsborough,  perhaps  not  as  much.  To  grant  claims 
in  such  cases  as  these  under  the  pension  laws  is  to  enlarge  the  scope  of 
such  laws  beyond  the  intention  of  Congress. 

Upon  careful  reconsideration  and  for  the  reasons  set  forth  herein, 
departmental  decision  of  November  30, 1910,  in  the  case  of  Holmes  E. 
OflBey  (18  P.  D.,  275),  and  departmental  decision  of  May  12,  1914,  in 
the  case  of  Aretas  M.  Legg,  are  both  hereby  overruled  and  vacated. 

Motion  sustained  and  action  of  bureau  ai&rmed. 


No.  42. 

CiiARA  E.  Hagerty  (as  wino^v). 

Decided  November  5,  J915, 

Marbiaoe — Divorce — Remarriage — Michigan. 

Claimant  married  soldier  at  Grand  Rnpkls,  Mich.,  October  21,  1S70,  and  they 
separated  in  1874.  Soldier  married  Elizabeth  Flanij^nn  at  Grand  Rapids. 
Mich.,  April  10, 1874,  and  lived  with  her  in  the  ostensible  relation  of  husband 
and  wife  until  his  death,  which  occurred  February  6,  1914.  Claimant  re- 
married September  12,  1881,  at  Detroit,  Mich.,  one  Fox  and  lived  with  hlni 
as  his  wife  from  that  time  until  his  death,  April  12.  1908.  and  she  has  prone 
by  his  name  since,  and  is  now  seeking:  to  repudiate  her  marriage  to  Fox 
and  to  obtain  a  pension  as  the  widow  of  soldier. 
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Held:. That  clainiuut  1ms  by  her  coiuluct  forfeited  all  right  to  the  beoeflt  of 
doubt  or  assistance  from  the  Goverunient  when  she  seeks  to  establish  a 
claim  as  the  widow  of  the  soldier  and  should  he  held  to  strict  proof  of  every 
essential  element  of  title,  even  though  it  involve  the  proving  of  a  negative. 
The  law  throws  around  claimant's  marriage  to  Fox  the  same  presumption 
of  validity  as  it  does  around  every  marriage,  a  presumption  in  favor  of 
**  matrimony  and  legitimacy  rather  than  concubinage  and  bastardy/'  and 
such  presumption  applies  as  well  when  a  party  to  a  marriage  attacks  it  as 
it  would  if  it  w^ere  attacked  by  a  third  party. 

Sweeney,  Assistant  Secretary. 

The  claim  filed  by  this  appellant  January  25,  1915,  as  widow  of 
James  Hagerty,  formerly  a  private  in  Company  D,  Ninth  Michigan 
Infanti'y,  was  rejected  April  10, 1915,  on  the  ground  of  her  inability 
to  show  that  her  marriage  to  the  soldier  was  not  dissolved  prior  to 
his  death.     From  that  action  an  appeal  was  taken  July  1, 1915. 

It  appears  from  the  evidence  in  the  case  that  the  appellant  and  the 
soldier  were  married  at  Grand  Rapids,  Mich.,  October  21,  1870,  and 
lived  together  about  four  years,  when  they  separated  and  never  again 
resumed  marital  relations.  The  soldier,  on  April  10,  1877,  was  cere- 
monially married  to  one  Elizabeth  Flanigan  at  Grand  Rapids,  Mich., 
and  lived  with  her  in  the  ostensible  relation  of  husband  and  wife 
until  his  death,  which  occurred  February  6,  1914.  The  appellant 
was  also  again  married  September  12,  1881,  at  Detroit,  Mich.,  to  one 
Gabriel  F.  Fox,  and  lived  with  him  as  his  wife  from  that  date  until 
his  death,  April  12, 1908. 

Elizabeth  applied  for  pension  as  the  widow  of  the  soldier  Feb- 
ruary 13,  1914,  and  her  claim  was  rejected  April  10,  1915,  on  the 
ground  that  her  marriage  to  him  was  ''  absolutely  void  "  by  reason  of 
his  prior  marriage  (to  the  appellant),  which  was  not  shown  to  have 
been  dissolved  prior  to  his  death.  No  appeal  has  been  taken  from 
that  action  and  the  question  of  Elizabeth's  title  is  not  now  in  issue. 
'  There  is  no  reason  to  question  the  validity  of  the  marriage  of  the 
appellant,  Clara  E.,  to  the  soldier  in  1870,  it  being  satisfactorily 
shown  that  neither  of  them  had  been  previously  married.  There  is 
evidence  tending  to  show  that  her  reputation  prior  to  and  after  said 
marriage  was  not  good  and  that  the  soldier  talked  of  getting  u  di- 
vorce from  her,  before  they  finally  separated,  on  account  of  attentions 
paid  her  by  other  men.  It  is  clearly  shown,  however,  that  he  never 
obtained  a  divorce.  The  appellant  asserts  that  she  never  obtained  or 
applied  for  a  divorce  from  the  soldier,  but  no  credence  should  be 
given  to  her  unsupported  statement.  She  is  shown  to  have  been  mar- 
ried to  Fox  bv  license  and  ceremonv  in  1881,  lived  with  him  as  his 
wife  and  held  herself  out  to  the  world  as  STich  until  he  died,  more  than 
26  years  later.  She  was  married  to  him  imder  her  maiden  name. 
She  has  a  child  by  him  who  is  still  living.  She  has  gone  by  his  name 
since  his  death  and  never  thought  of  setting  up  any  claim  to  be  the 
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widow  of  the  soldier  until  she  discovered  that  there  was  a  possibility 
of  obtaining  a  pension  by  so  doing.  For  the  sake  of  a  pension  she 
is  now  seeking  to  repudiate  her  marriage  to  Fox  and  to  prove  that  she 
was  a  bigamist  and  her  child  a  bastard.  It  may  be  doubted  whether 
considerations  of  public  policy  would  not  justify  a  refusal  to  entertain 
such  a  claim — not  on  the  ground  that  the  claimant  is  estopped,  in 
the  technical  legal  sense,  from  alleging  that  she  is  the  widow  of  the 
soldier,  but  on  the  broader  principle  that  a  person  shall  not  take  ad- 
vantage of  his  own  wrong,  or  be  permitted  to  set  up  his  own  immoral 
and  unlawful  conduct  as  the  foundation  of  an  action  or  defense. 
Certainly  a  woman  who,  in  disregard  of  her  marital  obligations  to 
the  soldier,  left  him  and  entered  into  a  marriage  contract  with  another 
man  to  whom  she  was  a  wife  de  facto,  if  not  de  jure,  for  more  than  a 
quarter  of  a  century,  has  forfeited  all  title  to  the  benefit  of  doubt,  or 
assistance  from  the  Government,  when  she  seeks  to  establish  a  claim 
to  pension  as  the  soldier's  widow.  Asserting  as  she  does,  only  a  tech- 
nical legal  right,  she  may  justly  be  held  to  strict  proof,  by  irrefragable 
evidence,  of  every  essential  element  of  title.  And  this,  even  though 
it  may  involve  the  proving  of  a  negative. 

The  law  throws  around  her  marriage  to  Fox,  as  it  does  around 
every  marriage,  the  presumption  of  validity,  and  any  eflFort  to  over- 
turn it  must  be  against  the  constant  pressure  of  that  presumption. 
This  is  not  less  true  because  she  is  seeking  to  repudiate  the  marriage 
than  it  would  be  if  it  were  attacked  by  a  third  party. 

While  the  appellant  denies  that  she  was  divorced  from  the  soldier 
and  a  search  of  the  records  of  Detroit  and  Grand  Rapids,  Mich.,  and 
Baltimore,  Md.  (where  she  has  lived  part  of  the  time  since  her  mar- 
riage to  Fox),  has  failed  to  disclose  any  evidence  of  a  divorce,  this  is 
by  no  means  conclusive.  Very  little  is  known  as  to  her  whereabouts 
for  some  years  after  she  separated  from  the  soldier.  At  the  time  of 
the  separation  they  appear  to  have  been  living  in  Saginaw,  Mich. 
This  was  in  1874,  or  thereabouts.  Nothing  is  known  of  her  from  that 
time  until  about"  1878,  when  she  is  said  to  have  appeared  in  Grand 
Rapids  (where  the  soldier  was  living)  accompanied  by  the  man  Fox, 
whom  she  subsequently  married.  She  says  the  soldier  told  her  at  that 
time  that  he  had  obtained  a  divorce  from  her  at  Grand  Rapids  and 
that  she  relied  upon  that  information  when  she  married  Fox.  She 
admits  that  she  made  no  effort  to  ascertain  whether  a  divorce  had 
been  granted,  which  she  could  easily  have  done.  On  the  other  hand, 
the  soldier's  reputed  second  wife,  Elizabeth,  says  he  told  her  of  meet- 
ing the  appellant  and  that  the  latter  said  she  wanted  a  divorce;  that 
he  stated  to  her  that  he  had  no  need  for  a  divorce,  but  she  could  get 
one  if  she  wanted  to,  and  she  replied  that  she  would  do  so  when  she 
was  at  some  other  place  than  Grand  Rapids.  The  appellant  and  Fox 
left  Grand  Rapids  shortly  afterwards  and  nothing  is  known  of  them 


156  DECISIONS  RELATING   TO  PENSIONS. 

after  that  until  1881,  when  they  were  married  in  Detroit.  According 
to  the  appellant's  own  statement,  which  is  the  only  evidence  as  to 
her  subsequent  history,  she  lived  in  Detroit  for  some  time  after  her 
marriage  to  Fox  and  then  went  to  Hagerstown,  Md.,  from  which 
place  she  moved  to  Baltimore,  where  Fox  died.  The  possibility  of 
her  having  obtained  a  divorce  from  the  soldier  in  some  jurisdiction 
othw  than  those  in  which  the  records  have  been  searched  is  obvious. 
The  presumption  of  the  validity  of  her  marriage  to  Fox  has  therefore 
not  been  overcome,  and  she  has  failed  to  establish  a  right  to  recogni- 
tion as  the  legal  widow  of  the  soldier.  The  rejection  of  the  claim  is — 
Affirmed. 

No.  43. 
James  H.  Spalding  (attorney). 
Henry  W.  Raker  (claimant). 

Decided  November  8,  1915. 
Attorneys — ^Fobfeitubb — Rule  23. 

The  attorney  Id  this  case  having  advised  his  client  (claimant)  to  write  to  a 
member  of  Congress  suggesting  that  he  request  the  "  Pension  Bureau  to  call 
on  Dr.  Anthony  for  his  statement,"  etc.,  he  forfeited  his  attorneyship  under 
rule  23  of  the  Bureau  Rules  of  Practice,  and  the  refusal  to  accord  him  fur- 
ther recognition  was  proper. 

Sweeney,  Assistant  Secretary: 

This  appeal,  entered  October  23,  1915,  by  James  H.  Spalding,  of 
Washington,  D.  C,  is  from  an  action  of  the  bureau  of  August  31, 
1915,  refusing  to  accord  him  further  recognition  in  the  above-entitled 
claim  under  the  general  law,  filed  June  26,  1915,  on  the  ground  that 
under  rule  23  of  the  Rules  of  Practice  he  forfeited  his  right  to  recog- 
nition. 

Rule  23  of  the  Bureau  Rules  of  Practice  reads  as  follows : 

Every  agent,  attorney,  or  other  person  who  shall,  directly  or  Indirectly,  re- 
quest of  any  Member  of  either  House  of  Congress  or  of  any  United  States  Gov- 
ernment official  or  representative  (other  than  one  whose  duty  it  is  under  the 
law  to  supervise  and  administer  the  laws,  rules,  and  regulations  governing  the 
granting  of  pensions  and  bounty  land)  aid  or  assistance  in  the  prosecution  of 
a  pension  or  bounty-iand  claim,  or  who  shall,  directly  or  indirectly,  request  or 
advise  a  claimant  to  seek  such  aid  in  the  prosecution  of  a  pension  or  bounty- 
land  claim  will  be  held  to  have  abandoned  the  claim  as  agent  or  attorney  and 
will  thereby  forfeit  his  agency  or  attorneyship  in  such  claim. 

Mr.  Spalding  came  into  the  claim  under  a  power  of  attorney  con- 
tained in  the  declaration  filed  July  26,  1915.  Under  date  of  July 
12, 1915,  he  wrote  the  claimant  as  follows: 

♦  *  *  I  suggest  that  you  write  to  Hon.  John  Raker  and  state  that  unless 
you  can  show  origin  in  service  of  the  disabilities  which  now  disable  you,  under 
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the  law  no  pension  can  be  obtained,  and  that  yon  believe  Dr.  Anthony  has  some 
knowledge  on  this  point.  Ask  Hon.  John  Raker  to  request  the  Pension  Bureau 
to  call  on  Dr.  Anthony  for  his  statement.  *  *  *  It  Is  suggested  that  you 
forward  this  letter  to  Hon.  John  Kaker  and  ask  him  to  call  on  the  bureau  so 
that  they  can  send  a  special  examiner  to  Dr.  Anthony  and  obtain  from  him 
evidence  as  to  the  incurrence  In  service  of  those  disabilities. 

The  appellant  unquestionably  advised  the  claimant  in  the  letter 
set  forth  above  to  request  a  Member  of  Congress  to  intercede  in  his 
behalf  with  the  bureau  for  the  purpose  of  having  certain  testimony 
in  his  claim  secured  by  a  special  examiner.  Such  act  on  his  part 
clearly  constituted  a  violation  of  Rule  23  and  worked  a  forfeiture  of 
his  right  to  recognition. 

Mr.  Spalding  does  not  deny  that  in  said  letter  he  advised  the 
claimant  to  request  of  a  Member  of  Congress  aid  and  assistance  in 
the  prosecution  of  his  claim.  On  the  contrary,  he  admits  that  his 
intention  was  to  advise  the  claimant  to  make  such  a  request. 

He  was  informed  by  the  bureau  under  date  of  October  20,  1915» 
that  an  attorney's  advising  a  Member  of  Congress,  at  his  instance  or 
the  instance  of  a  claimant,  as  to  the  requirements  of  a  claim  did  not 
constitute  a  violation  of  Rule  23,  but  that  in  his  case  he  advised  the 
claimant  to  request  a  Member  of  Congress  to  call  upon  the  bureau 
to  have  certain  testimony  secured  by  special  examination,  and  that 
such  action  on  his  part  was  clearly  a  violation  of  said  rule. 

The  substance  of  the  attorney's  appeal  is  that  he  be  informed  why, 
under  the  practice,  he  can  advise  a  Member  of  Congress  at  his  re- 
quest or  the  request  of  a  claimant  of  the  requirements  of  a  claim, 
but  can  not  himself  take  the  initiative.  The  answer  is  that  Rule  23 
expressly  forbids  such  a  course  on  his  part  under  a  penalty  of 
forfeiture  of  his  attorneyship. 

No  error  appearing  the  action  complained  of  is — 

Aifirmcd. 

No.  44. 

Mary  A.  Sims,  alleged  widow. 

Bedded  January  18,  1916, 

Divorce — ^Tennessee — Decree  of  Nullity — Modification  of  Decree. 

Claimant  was  a  pensioner  as  the  widow  of  Sims  when  she  married  Seeley.  In 
1908  she  filed  a  bill  for  divorce  from  Seeley  allejjing  that  defendant 
deserteil  her  in  1902,  and  tliat  she  was  informed  and  would  try  to 
show  that  said  Seeley  had  one  or  more  living  wives  at  the  time  of  said 
marriage.  A  decree  of  divorce  was  granted  her  May  20.  1908,  on  the 
ground  that  "defendant  willfully  and  maliciously  deserted  complainant 
as  charged  in  the  bill,"  it  being  decreed  "  that  the  bonds  of  matrimony 
heretofore  subsisting  between  complainant,  Mary  A.  Seeley,  and  defendant, 
James  H.  Seeley,  be,  and  the  same  are  hereby,  absolutely  dissolved  and 
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forever  held  for  naught."  In  April,  1914,  claimant  filed  In  the  same  court 
a  motion  for  "  modification  and  correction  of  decree,"  asking  "  for  leave  to 
reopen  said  cause  and  file  an  amendment  to  said  petition,"  on  the  groimd 
that  no  legal  marriage  was  had  between  said  parties  for  the  reason  that 
at  the  time  of  said  marriage  defendant  had  two  wives  then  living  from 
whom  no  divorce  had  been  secured,  and  that  she  was  an  applicant  for 
restoration  of  pension,  and  the  Commissioner  of  Pensions  requested  a 
decree  showing  an  annulment  of  said  contract.  The  court  rendered  a 
decree  ordering  that  said  decree  be  "  corrected  to  read  as  follows :  That 
defendant  at  the  time  of  said  pretended  marriage  had  a  wife  living  from 
whom  no  divorce  had  been  granted  and  said  marriage  was  null  and  void, 
and  by  this  corrected  decree  annulled,"  and  that  *'  it  Is  therefore  ordered 
adjudged  and  decreed  by  the  court  that  the  bonds  of  matrimony  hereto- 
for  subsisting  between  complainant,  Mary  A.  Seeley,  and  defendant, 
James  H.  Seeley,  be,  and  the  same  are  hereby,  absolutely  annulled  and  for- 
ever held  for  naught.*' 

EeU: 

1.  That  said  so-called  "  modification  of  decree  of  divorce  to  annulment  of  mar- 

riage contract "  was  not  a  decree  annulling  claimant's  marriage  to  Seeley, 
but  a  decree  dissolving  '*  the  bonds  of  matrimony  heretofore  existing 
between  them." 

2.  By  section  4S00  of  the  Code  of  Tennessee  in  divorce  cases  an  appeal  is  the 

only  nuKle  of  revising  errors. 

3.  By  section  4847,  Code  of  Tennessee,  relating  to  divorce  proceedings,  "A  rehear- 

ing can  only  l)e  applied  for  at  the  term  of  the  court  at  which  the  decree 
souglit  to  be  affected  Is  rendered  " ;  tlierefore  the  court  had  no  jurisdiction 
to  entertain  a  motion  in  1914  for  a  rehearing  to  modify  or  amend  a  decree- 
rendered  in  19(18. 

Sweeney,  Assistant  Secretary. 

The  soldier  died  Mav  26,  1805,  and  the  name  of  this  claimant  as  his 
widow  was  placed  upon  the  rolls  and  certificate  issued.  She  con- 
tinued to  draw  her  pensicm  until  her  marria^je  to- James  H.  Seeley, 
April  6,  1901,  when  her  name  was  dropped  from  the  roll.  She  filed, 
March  9,  1904,  her  declaration  for  restoration,  and  was  advised.  Feb- 
ruary 8, 1915,  that  her  claim  was  rejected  on  the  ground  of  no  title  in 
that  the  evidence  shows  she  is  the  divorced  wife  of  Seeley.  From  tliis 
action  an  appeal  was  entered  June  30, 1915 ;  and  as  she  has  filed  satis- 
factory testimony  under  Rule  XVIII  of  the  Rules  of  Practice,  the 
case  is  advanced  on  the  docket. 

It  appears  from  an  inspection  of  the  record  that  April  20<,  190S, 
the  claimant  filed  her  petition  for  divorce  from  Seeley  in  the  circuit 
court  for  Shelby  County,  Tenn.,  and  alleged  in  said  petition  as  fol- 
lows: 

1.  That  the  defendant,  on  the  14th  day  of  AprU,  1902,  one  week  after  their 
marriage,  willfully  and  maliciously  deserted  her  for  no  cause  on  her  part  and 
has  remained  away  from  her  ever  since  and  has  not  contributed  toward  her 
support 
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2.  Petitioner  is  further  informed  that  the  defendant  at  the  time  of  said  mar- 
riage with  her  had  one  or  more  living  wives,  one  in  Fulton  County,  Ky.,  and 
other  places,  which  your  petitioner  will  try  and  produce  on  the  trial  of  said  case. 

All  necessary  proceedings  up  to  the  trial  appear  to  have  been  regu- 
lar, and  the  trial  resulted  in  a  decree  of  divorce  being  given  claimant. 
Said  decree  is  as  follows: 

On  the  26  day  of  May,  1908. 
60S8  R.  D. 
Maby  a.  Seeley,  complainant,] 

vs.  [Decree  of  divorce. 

•Iames  H.  Seeley,  defendant.  J 

This  cause  came  on  this  day  to  be  heard  on  the  bill  of  complainant  for  divorce, 
the  pro  confesso  heretofore  taken  luid  entered  against  the  defendant,  and  the 
oral  testimony  of  witnesses  examined  in  oikmi  court,  from  all  of  which  it  satis- 
factorily appeared  to  the  court  that  complainant  is  entitled  to  the  relief  sought. 

That  the  defendant  wilfully  and  maliciously  deserted  complainant,  as  charged 
in  the  bill ;  further,  that  the  former  name  of  ^lary  A.  Sims  be  restored  to  com- 
plainant 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  bonds 
of  matrimony  before  subsisting  between  the  complainant,  Afllry  A.  Seeley, 
and  the  defendant,  James  H.  Seeley.  be  and  the  same  are  hereby  absolutely 
dissolved  and  forever  held  for  naught.  It  is  further  ordered  that  the  deft, 
pay  the  costs  herein  accrued,  for  which  execution  may  issue. 

I  hereby  certify  that  the  above  and  foregoing  is  a  true  and  correct  copy  of 
the  decree  granted  in  case  of  Mary  A.  Seeley  vs.  James  H.  Seeley  as  the  same 
appears  on  the  minutes  of  said  circuit  court. 

Witness  my  hand  and  seal  of  court,  this  25  day  of  May,  1908. 

[SEAL.]  L.  P.  Thompson,  Clerk, 

By  A.  G.  Booth,  /).  C. 

It  is  to  be  noted  that  in  tliis  decree  no  mention  or  reference  is 
made  to  pamgraph  2  in  her  pleadings  hereinbefore  set  forth  and 
it  is  plainly  apparent,  without  discussion,  that  the  decree  granted  by 
the  court  in  said  proceedings  is  nothing  moi*e  or  less  than  a  decree  of 
divorce  as  evidenced  by  the  third  paragraph  of  the  decree. 

Later  on,  April  2,  1914,  she  filed  in  the  same  court  a  motion  for 
"  modification  and  correction  of  decree,"  a  certified  copy  of  which  is 
as  follows: 

Mary  A.  Seeley,  complainant, 

vs. 
James  H.  Seeley,  defendant. 

Comes  now  the  plaintiff,  and  moves  the  court  for  leave  to  reopen  said  cause 
and  file  amendment  to  said  petititm,  for  modification  and  correction  of  said 
decree  and  such  other  and  further  relief  as  may  be  proper,  for  the  following 
reasons,  to  wit : 

First.  The  facts  are  that  no  legal  marriage  was  ha<l  between  said  parties, 
for  the  reason  that  the  defendant,  at  the  time  of  said  marriage,  had  two  wives 
then  living  from  whom  no  divorce  had  been  secured  nor  any  attempt  having 
been  made  to  secure  a  divorce,  and  the  decree,  after  proof  of  the  facts,  should 
be  for  annulment  of  said  contract  of  marriage  and  not  for  divorce. 
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Second.  The  plaintiff  was  a  pensioner  under  certificate  No.  10792,  Mexican 
War,  at  the  time  of  said  pretended  marriage,  and  upon  application  for  restora- 
tion to  the  pension  rolls  the  Hon.  Commissioner  of  Pensions  requests  a  decree 
showing  tin  annulment  of  said  contract  before  restoring  plaintiff  to  her  rights 
as  a  pensioner. 

Mart  A.  Seeley. 

Two  days  thereafter  the  following  appeared  on  the  record  of  the 
court : 

In  the  CiBcuiT  Ck>UET  of  Shelby  CJotjnty,  Tenn.,  Division  2. 

On  the  4th  day  of  April,  1914.    March  term,  1914. 

6688  R.  D. 
Mary  A.  Seeley,  complainant, 

vs. 
James  H.  Seeley,  defendant. 

Modification  of  decree  for  dii^orce  to  annulment  of  marriage  contract. 

This  cause  came  on  this  day  to  be  heard  on  the  motion  to  modify  and  cor- 
rect the  decree  for  divorce,  the  pro  confesso  heretofore  taken  and  entereil 
against  the  defendant,  and  the  oral  testimony  of  witnesses  examined  in  open 
court,  from  all  of  which  It  satisfactorily  appeared  to  the  court  that  complainant 
is  entitled  to  the  relief  sought  by  said  motion,  and  doth  sustain  said  motion, 
and  it  is  ordered  that  said  decree  be  corrected  to  read  as  follows:  That  de- 
fendant at  tkue  of  said  pretendecl  marriage  had  a  wife  living  from  whom  no 
divorce  had  been  granted,  and  said  marriage  was  null  and  void  and  by  this 
corrected  decree  annulled. 

That  the  former  name  of  Mary  A.  Simes  be  restored  to  complainant. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  bonds  of 
matrimony  heretofore  subsisting  between  complainant  Mary  A.  Seeley  and  the 
defendant,  James  H.  Seeley,  be  and  the  same  are  hereby  absolutely  annulled 
and  forever  held  for  naught. 

It  is  further  ordered  that  the  defendant  pay  the  costs  herein  accrued  for 
which  execution  may  issue. 

While  perhaps  of  no  special  importance  regarding  the  issue  in- 
volved, it  is  observed  that  the  claimant  in  her  motion  for  modification 
and  correction  of  the  original  decree,  sets  forth  in  substance  that  her 
desire  is  to  have  the  original  decree  modified  that  she  may  be  restored 
to  the  pension  roll. 

The  later  decree  is  peculiar  in  that  it  attempts  to  read  into  the  for- 
mer decree  a  judgment  that  Seeley  had  a  living  and  undivorced  wife 
when  he  attempted  to  marry  the  claimant ;  but  the  full  force  and  effect 
of  the  decree  is  contained  in  the  court's  order  where  it  adjudged  and 
decreed  "  that  the  bonds  of  matrimony  heretofore  subsisting  between 
complainant.  Mary  A.  Seeley,  and  the  defendant,  James  H,  Seeley, 
be  and  the  same  are  hereby  absolutely  annulled  and  forever  held  for 
naught." 
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Taking  into  consideration,  for  the  time  being  only,  the  effect  of  this 
decree,  it  is  apparent  it  is  not  of  such  a  character  as  to  render  her 
marriage  with  Seeley  null  and  void,  ab  initio,  because  of  Seeley's 
lack  of  lawful  capacity  to  contract  the  marriage  with  the  claimant. 
The  later  deeree  is  nothing  more  or  less  than  a  decree  of  divorce,  as  is 
clearly  apparent  by  its  words,  and  as  such  adds  nothing  to,  nor  modi- 
fies anything  concerning  the  status  of  the  claimant. 

But  there  is  another  reason  why  the  later  decree  can  not  be  regarded 
as  of  any  legal  force  or  effect. 

There  are  statutes  of  the  State  of  Tennessee  regarding,  in  general, 
the  reopening  of  judgments  and  decrees,  but  none  apply  in  the  present 
instance,  for  they  do  not  have  to  do  with  divorce  decrees,  which  are 
governed  by  separate  statutes. 

Section  4887,  of  the  Code  of  Tennessee,  provides  that  either  party 
dissatisfied  with  the  decree  of  a  lower  court  in  matters  of  equity,  may 
appeal  to  the  supreme  court  and  have  a  reexamination  in  that  court. 

Section  4890,  of  the  Code  of  Tennessee,  is  as  follows : 

In  divorce  cases  an  appeal  shall  be  the  only  mode  of  revising  errors. 

Section  4847.  Code  of  Tennessee,  is  as  follows : 

A  rehearing  can  only  be  applied  for  at  the  term  of  the  court  at  which  the 
decree  sought  to  be  affected  !s  rendered. 

In  passing  on  the  question,  the  Supreme  Court  of  Tennessee  has 
held  that  errors  arising  from  mistakes  of  the  court  or  parties  can  not 
be  corrected  at  a  subsequent  term.  See  4  Hun.,  430;  11  Hun.,  177; 
5  Sneed,  599 ;  1  Cald.,  392 ;  5  Heisk.,  154 ;  10  Heisk.,  236. 

A  decree  of  divorce,  after  the  expiration  of  the  time  for  appealing, 
is  final  and  absolute,  3  Cald.,  548. 

In  Toncray  v.  Toncray,  123  Tenn.,  476,  the  Supreme  Court  of 
Tennessee  held  an  appeal  is  the  only  mode  of  revising  errors  in  divorce 
proceedings  in  an  appellate  court  in  that  State. 

In  this  case  a  decree  of  divorce  had  been  obtained  in  the  State  of 
Virginia  at  the  wife's  instance,  and  later  on  she  entered  her  suit  for 
alimony  in  the  State  of  Tennessee,  setting  up  the  decree  granted  by 
the  Virginia  court.  The  trial  court  held  said  decree  valid  in  Ten- 
nessee and  allowed  alimony,  and  neither  party  appealed  from  that 
part  of  the  chancellor's  decree  pertaining  to  the  divorce.  The  case 
went  to  the  Supreme  Court  of  Tennessee  on  special  appeal  as  to  the 
question  of  alimony;  and  the  court  said,  in  commenting  on  the  effect 
of  the  divorce  decree,  that  as  no  appeal  had  been  taken  on  such  point. 
it  was  without  power  to  review  that  part  of  the  chancellor's  action, 
even  if  it  so  desired,  and  that  an  appeal  was  the  only  mode  of  revising 
errors  in  divorce  proceedings. 
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It  is  apparent  from  the  foregoing  that  the  attempted  "modifica- 
tion decree  "  is  nothing  more  than  a  divorce  decree  and  is  of  no  force 
or  effect  whatever  to  annul  the  marriage  of  the  claimant  and  Seeley 
ab  initio  on  the  ground  set  up  in  the  first  prayer  of  the  claimant's 
motion,  and  also  as  set  forth  in  the  first  paragraph  of  the  ^  modifica- 
tion decree." 

Furthermore,  even  were  it  otherwise,  the  court  was  completely 

without  jurisdiction  to  modify  its  former  decree,  for  such  procedure 

was  in  plain  violation  of  the  statutes  of  the  State  according  to  the 
interpretation  given  them  by  the  supreme  court  of  said  State  cited 
herein. 
The  status  of  the  claimant  is  that  of  a  divorced  wife,  and  she  is 

therefore  without  title  to  restoration. 

The  action  is 

A-ffirmed. 


No.  45. 

Eugene  S.  Burke  (Insane), 
Decided  January  SI,  1916, 

Obiqin — Dementia  Pb.«cox — Exciting  Oausb — Line  of  Dutt. 

Soldier  served  In  the  Regular  Army  from  October  12,  1898,  to  December  27. 
1913,  when  discharged  on  surgeon's  certificate  of  disability  because  of 
dementia  prsecox,  paranoid,  which  developed  in  May,  1913,  in  line  of  duty. 
a  part  of  his  service  being  rendered  in  the  Philippine  Islands  and  In  Alaska. 
He  was  treated  from  June  10  to  August  11,  1899,  for  typhoid  fever,  and 
that  attack  was  followed  by  chronic  post-typhoid  fever  from  August  20  to 
81  and  October  15  to  November  15,  1899.  His  claim  was  rejected  on  the 
ground  that  the  evidence  failed  to  show  origin  in  the  service,  in  line  of  duty, 
of  the  alleged  disease  of  brain  (dementia  prsecox),  under  the  holding  In 
the  case  of  Joshua  E.  Hownnl,  20  P,  D.,  113,  without  the  approval  of  the 
Medical  Division  of  the  bureau. 

HeU: 

That  as  soldier  in  this  case  served  for  over  14  years  in  the  Philippines  and  in 
Alaska,  where  he  was  presumably  exposed  to  extreme  heat  and  cold  and 
suffered  from  post-typhoid  fever,  an  extremely  exhausting  disease,  reci>g- 
nized  possible  exciting  causes  of  dementia  prsecox,  before  his  alleged  disease 
of  brain  developed  or  became  manifest,  the  department  concludes*  that  his 
military  service,  in  line  of  duty,  was  responsible  for  the  development  and 
present  existence  of  the  alleged  disease  of  brain. 

Case  of  Joshua  E.  Howard,  20  P.  D.,  113,  distinguished. 

Sweeney,  Assistant  Secretary: 

Eugene  S.  Burke  enlisted  in  the  Begular  Establishment,  United 
States  Army,  October  12,  1898,  and  served  almost  continually  until 
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December  27,  1913,  when  discharged  upon  a  surgeon's  certificate  of 
disability.  A  declaration  for  pension  in  which  allegation  was  made 
that  he  '^  became  afflicted  with  disease  of  brain ''  in  1913,  was  filed 
May  26,  1915,  by  his  next  friend,  a  brother,  John  J.  Burke.  The 
claim  was  rejected  October  21, 1915,  on  the  ground  that  the  evidence 
failed  to  show  origin  in  the  service,  in  line  of  duty,  of  the  alleged 
disease  of  brain  (dementia  preecox),  the  following  indorsement  ap- 
pearing upon  the  face  brief :  ^^  See  opinion  of  the  chief  of  the  board  of 
review,  dated  September  28, 1916." 

The  opinion  referred  to  directed  the  rejection  of  the  claim  because 
of  the  holding  in  the  case  of  Joshua  E.  Howard,  20  P.  D.,  113.  An 
appeal  was  taken  from  this  action  November  8,  1915. 

The  records  of  the  War  Department  show  that  the  soldier  ren- 
dered service  in  the  Philippines  and  Alaska,  and  that  while  at  Fort 
Gibbon,  Alaska,  in  May,  1913,  ^  paranoia  "  developed.  He  was  dis- 
charged on  a  surgeon's  certificate  of  disability  December  27,  1913, 
in  which  the  following  statements  appear : 

I  certify  that  I  have  carefuUy  examined  the  above-named  soldier  and  find  him 
incapable  of  performing  the  duties  of  a  soldier  because  of  dementia  prsecox, 
paranoid,  manifested  by  hallucinations  of  hearing,  delusions,  grandiose,  and 
persecutory.  Incapacitated  on  account  of  aforementioned  condition,  which  ren- 
ders him  unable  to  perform  the  duties  of  a  soldier.  Cause  undetermined.  In- 
curred in  line  of  duty. 

The  following  is  an  extract  from  a  letter  of  the  superintendent  of 
the  Government  Hospital  for  the  Insane,  Washington,  D.  C,  dated 
July  16,  1915 : 

Eugene  S.  Burke,  quartermaster  sergeant.  United  States  Army,  was  admitted 
to  this  hospital  November  22,  1913,  and  continues  under  treatment  here  at  the 
present  time.  *  *  *  His  mental  disorder,  for  which  he  is  undergoing  treat- 
ment, has  been  diagnosed  as  paranoid  dementia  priecoz,  the  cause  of  which  la 
unknown. 

There  appears  among  the  papers  an  opinion  of  the  medical  referee, 
dated  October  14, 1915,  given  in  response  to  a  request  of  the  Commis- 
sioner of  Pensions,  in  which  he  stated,  among  other  things : 

It  strikes  me  that  it  is  both  impolitic  and  impracticable  to  adjudicate  all 
pension  claims  by  formularies.  Each  claim  has  its  own  peculiarities  and  must 
be  considered  in  the  light  of  its  special  surroundings. 

While  refusing  to  be  placed  in  the  position  of  criticising  in  the  slightest  degree 
the  judgment  of  the  chief  of  the  board  of  review,  *  ♦  ♦  I  would,  from  a 
medical  viewpoint,  admit  this  claim. 

In  disposing  of  the  claim  the  bureau  action  was  taken  by  the  board 
of  review  without  reference  to  the  medical  division  and  was  arbi- 
trarily based  upon  the  case  of  Joshua  E.  Howard,  20  P.  D.,  113. 
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In  this  connection  it  is  not  inappropriate  to  state  that  the  proceed- 
ings in  this  case  would  seem  to  demonstrate  the  necessity  for  sub- 
mitting all  questions  requiring  technical  medical  knowledge  to  the 
medical  referee  to  determine  as  to  their  admissibility. 

The  department  is  not  impressed  with  the  logic  of  the  application 
of  the  Howard  decision,  nor  the  accuracy  with  which  the  princi- 
ples enunciated  therein  are  defined.  It  is  true  that  the  rejection  of 
this  claim  was  based  upon  the  diagnosis  of  dementia  prsecox,  but  the 
parallel  with  the  Howard  case  goes  no  further. 

Howard  developed  dementia  praecox  within  seven  months  of  enlist- 
ment and  after  service  in  barracks,  where  he  was  not  exposed  to  any- 
thing that  could  be  accepted  as  a  possible  exciting  cause  of  this  par- 
ticular form  of  brain  disease.  '  Burke  was  in  the  Army  nearly 
fourteen  years  before  there  were  any  manifestations  of  cerebral  dis- 
order, a  part  of  the  service  having  been  in  the  Philippines  and  a  part 
in  Alaska.  Howard  was  under  21  years  of  age  at  the  time  of  develop- 
ment of  dementia  pr«TCOx  and  Burke  was  over  36  when  symptoms  of 
insanity  were  first  observed.  It  does  not  apear  that  Howard  was  a 
man  of  any  force  or  stability,  whereas  Burke's  ability  and  stability 
had  been  recognized  by  repeated  promotions,  the  last  having  been  to 
the  rank  of  quartermaster  sergeant.  Howard's  service  was  in  Scho- 
field  Barracks,  Hawaii,  where  the  climate  is  mild  and  salubrious. 
He  was  in  the  Army  but  seven  months  when  dementia  developed,  and 
he  was  discharged  on  a  certificate  of  disability,  which  stated  that  the 
affection  had  not  been  incurred  in  line  of  duty.  A  considerable  part 
of  Burke's  service  was  in  the  Philippines  and  Alaska,  where  he  would 
necesarily  have  been  exposed  to  extremes  of  heat  and  cold,  and  in 
the  former  locality  it  is  safe  to  assume  that  he  was  at  times  under 
stress  of  the  graver  hardships  of  a  soldier's  life.  He  was  discharged 
on  a  surgeon's  certificate  of  disability,  which  set  forth  that  the  disease 
of  brain  was  incurred  in  line  of  duty. 

The  leading  authorities  on  diseases  of  the  mind  and  nervous  sys- 
tem, among  them  being  Stoddard,  Dana,  Dercum,  and  Krsepelin, 
agree  that  dementia  praecox  usually  develops  between  the  ages  of  15 
and  30  years,  some  stating  that  their  experience  has  been  that  the 
most  dangerous  period  is  between  the  ages  of  12  and  21. 

Dana,  in  his  textbook  on  Nervous  Diseases,  states  that  out  of  125 
cases  admitted  to  the  psychopathic  ward  of  Bellevue,  70  per  cent 
were  due  to  a  congenital  or  inherited  defect  of  some  kind.  This 
would  indicate  that  38  cases  of  dementia  praecox  out  of  125  under  his 
observation  had  developed  without  a  predisposing  history. 

Among  the  recognized  exciting  causes  of  dementia  praecox  are 
overexertion,  exposure  to  extremes  of  heat  and  cold,  fright,  shock,  and 
certain  diseases  having  exhausting  sequelae. 
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The  duties  of  Burke  in  the  Philippines  and  Alaska  would  presum- 
ably have  exposed  him  to  overexertion,  extreme  heat  and  cold,  and 
shock,  and  as  the  Army  records  show  that  he  was  under  treatment 
from  June  10  to  August  11, 1899,  for  typhoid  fever,  and  that  the  at- 
tack was  followed  by  chronic  post-typhoid,  an  extremely  exhausting 
disease,  August  20  to  31  and  October  15  to  November  15,  1899,  we 
have  several  exciting  causes,  which  could,  in  part,  be  charged  with 
the  responsibility  for  origin  in  line  of  duty  of  the  disease  of  brain ; 
and  all  these  facts  were  doubtless  taken  into  consideration  by  the 
medical  officers  of  the  Army  in  rendering  the  report  quoted. 

The  letter  of  Supt.  White  sets  forth  that  the  mental  affection  for 
which  Burke  was  undergoing  treatment  had  been  diagnosed  as  de- 
mentia prs&cox,  and  the  bureau  expert  who  examined  him  August  2, 
1915,  stated  that  it  was  probably  that  form  of  disease  of  the  mind ; 
in  other  words,  the  particular  form  of  dementia  had  not  been, 
differentiated. 

The  department  is  of  the  opinion  that,  in  view  of  the  soldier's  long 
and  arduous  service,  the  fact  that  he  had  reached  mature  age  before 
the  disability  developed,  a  disease  confined  almost  exclusively  to  the 
adolescent  period,  the  absence  of  a  history  of  congenital  or  inher- 
ited defect,  his  mental  stabiilty  having  been  recognized  by  frequent 
promotion  in  the  service,  the  presumption  of  exposure  to  extremes 
of  heat  and  cold  and  overexertion,  and  the  protracted  exhausting 
illness  in  the  Philippines  from  July  to  November,  1899,  he  should 
be  given  the  benefit  of  the  doubt  and  the  claim  allowed,  particularly 
ar  it  has  not  been  clearly  and  positively  demonstrated  that  his 
insanity  is  dementia  prsecox! 

The  Howard  case  was  not  intended  to  be  applied  without  dis- 
crimination to  every  case  of  dementia  prsecox  that  came  before  the 
bureau,  for  it  sets  forth  clearly  and  distinctly  that  the  burden  of 
proof  as  to  an  exciting  cause  rested  upon  the  claimant  or  his  legal 
representatives,  which  inferentially  means  that  certain  cases  of  this 
peculiar  malady  were  ssuceptible  of  proof  as  having  originated  in 
line  of  duty. 

The  papers  in  the  case  are  returned  to  the  bureau  for  read  judi- 
cation in  accordance  with  this  opinion,  the  action  appealed  from 

being 
Reversed^ 
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No.  46. 

Mary  Burdick,  as  widow. 

Decided  January  SI,  1916. 

DivoBCB — ^Michigan — VACAxiNa  Dbcbee — Fbaud — JxTKiSDicnoif. 

The  claimant  was  married  to  the  soldier  In  Indiana  In  August,  1868.  He 
obtained  a  divorce  from  her  in  Michigan  in  March,  1890,  and  in  July,  1897, 
married  one  Rebecca  Lawson.  The  claimant  learned  of  the  divorce  in  1899, 
but  took  no  steps  to  have  the  case  reopened  during  the  lifetime  of  the 
soldier,  who  died  July  2,  1907. 

After  the  rejection  of  a  claim  filed  by  her  November  27,  1907,  as  his  widow, 
she  went  into  the  court  out  of  which  the  decree  of  divorce  had  issued  and, 
upon  petition  to  have  the  case  reopened,  obtained  a  decree  annul Ing  said 
decree  of  divorce  on  the  ground  that  fraud  and  degelt  were  practiced  in  its 
procurement.  No  notice  of  this  proceeding  was  given  to  the  second  wife, 
Rebecca,  and  It  appears  that  the  court  was  led  to  believe  that  the  soldier 
did  not  remarry  after  obtaining  the  divorce,  and  that  the  claimant  had 
no  knowledge  of  said  divorce  until  1907. 

Held: 

The  court  of  last  resort  in  Michigan  has  held  that  a  suit  for  divorce  can  not 
be  revli^ed  after  the  death  of  the  complainant,  and  the  decree  can  only  be 
attacked  collaterally,  by  a  new  suit  in  which  property  interests  are  Involved 
and  in  which  the  parties  whose  property  interests  are  liable  to  be  affected 
are  represented.  Zollner  v.  ZoUner,  46  Mich.,  511.  It  appearing  that 
the  wife,  Rebecca,  had  no  notice  or  knowledge  of  the  proposed  action,  and 
that  the  court  was  misled  by  false  and  fraudulent  statements  on  the  part 
of  the  claimant,  the  department  declines  to  accept  the  decree  undertaking 
to  annul  the  decree  of  divorce  as  determinative  of  her  marital  status  under 
the  laws  of  Michigan. 

SwEENEr,  Assistant  Secretary: 

The  claimant,  Mary  Burdick,  was  married  to  the  soldier  in  La 
Grange  County,  Ind.,  August  8, 1868,  and  there  appears  to  be  no  rea- 
son to  question  the  validity  of  their  marriage.  The  soldier  obtained 
a  divorce  from  her  in  the  Circuit  Court  of  Wayne  County,  Mich., 
March  14,  1896,  on  the  ground  of  desertion,  and  July  22,  1897, 
he  was  married  in  said  county  and  State  to  one  Rebecca  Lawson, 
whom  he  deserted  in  1901.  Eebecca  applied  for  and,  in  March,  1902. 
was  allowed  one-half  of  his  pension  under  the  act  of  March  3,  1899, 
and  continued  in  receipt  of  the  same  until  he  died  July  2,  1907.  A 
claim  tiled  by  her  August  1,  1907,  for  a  widow's  pension  under  the 
act  of  June  27,  1890,  was  rejected  December  6,  1907,  for  the  reason 
that  she  was  not  married  to  the  soldier  until  after  the  passage  of 
said  act. 

The  claimant,  Mary,  first  applied  for  pension  November  27,  1907, 
and  her  application  was  rejected  January  17,  1908,  on  the  ground 
that  she  was  not  the  widow  of  the  soldier,  as  he  had  been  divorced 
from  her  in  March,  1896.  She  renewed  her  claim  September  10, 
1908,  and  filed  therewith  a  copy  of  a  decree  issued  by  the  Circuit 
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Court  of  Wayne  County,  Mich.,  May  13,  1908,  setting  aside  and 
holding  for  naught  the  decree  of  divorce  granted  the  soldier  March 
14,  1896,  "  because  of  the  fraud  and  deceit  perpetrated  by  said  com- 
plainant in  obtaining  said  decree."  The  claim  was  again  rejected 
November  18,  1908,  on  the  same  ground  as  before,  the  Pension 
Bureau  holding  that  the  decree  of  annulment  was  ineffectual  for  the 
purpose  of  giving  the  claimant  a  pensionable  status,  and  that  the 
evidence  of  fraud  in  the  procurement  of  the  divorce  was  not  suflScient 
to  invalidate  it.  Evidence  filed  in  September,  1916,  with  a  view  to 
having  the  case  reopened  was  held  to  be  insufficient  to  warrant  any 
change  of  action,  hence  this  appeal  which  was  entered  September 
14,  1915. 

The  only  matter  to  be  considered  under  the  appeal  is  the  effect  of 
the  decree  of  the  Circuit  Court  of  Wayne  County,  Mich.,  of  May  13, 
1908,  undertaking  to  annul  the  divorce  decree  granted  in  March, 
1896. 

There  is  no  question  that  under  the  laws  of  Michigan  a  divorce 
decree  may  be  set  aside  for  fraud  in  its  procurement,  or  for  want  of 
jurisdiction,  on  application  of  the  party  against  whom  the  decree 
was  obtained  even  after  the  death  of  the  other  party.  Harriet  J. 
Burdick,  17  P.  D.,  210.  It  was  held,  however,  in  the  case  of 
Zoellner  v,  Zoellner,  46  Mich.,  511,  that  this  could  not  be  done  by 
a  revival  of  the  divorce  suit,  but  only  by  a  new  suit  in  which  property 
interests  were  involved  and  in  which  the  parties  whose  property 
interests  were  liable  to  be  affected  were  represented.  The  exclusive 
object  of  the  divorce  suit,  the  court  said,  "  was  to  sever  the  bond  of 
marriage,  and  the  death  of  the  husband,  the  complainant,  brought 
the  suit  to  an  end.  There  remained  no  longer  in  the  case  a  party 
complainant  to  contend  nor  any  subject  matter  of  contention.  There 
was  not  a  mere  abatement  in  the  sense  of  equity,  which  is  a  state  of 
suspension  with  a  capacity  for  revival.  But  the  whole  ground  of 
action  was  extinguished." 

The  method  of  procedure  which  the  court  said,  in  Zoellner  v. 
Zoellner,  could  not  be  pursued  to  have  a  divorce  set  aside  after  the 
death  of  the  party  complainant  was  the  very  one  adopted  in  this  case. 
The  claimant  filed  a  petition  in  the  divorce  case  and  asked  that  it  be 
considered  and  treated  as  her  answer  to  the  soldier's  bill  of  com- 
plaint, and  that  the  bill  of  complaint  and  all  the  proceedings  taken 
thereupon  be  dismissed. 

She  further  stated  that  said  petition  was  not  presented  for  the  pur- 
pose of  obtaining  any  interest  or  property  in  any  Estate  which 
the  soldier  might  have  left,  but  was  presented  for  the  sole  purpose  of 
obtaining  the  pension  to  which  she  would  be  entitled  as  his  widow. 
The  claimant  and  the  United  States  district  attorney  for  the  South- 
em  District  of  Michigan,  who  was  supposed  to  represent  the  Gov- 
ernment, appear  to  have  been  the  only  parties  before  the  court. 
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forever  held  for  naught."  In  April,  1914,  claimant  filed  In  the  same  court 
a  motion  for  "  modification  and  correction  of  decree,"  asking  "  for  leave  to 
reopen  said  cause  and  file  an  amendment  to  said  petition,"  on  the  grcmnd 
that  no  legal  marriage  was  had  between  said  parties  for  the  reason  that 
at  the  time  of  said  marriage  defendant  had  two  wives  then  living  from 
whom  no  divorce  had  been  secured,  and  that  she  was  an  applicant  for 
restoration  of  pension,  and  the  Commissioner  of  Pensions  requeste<l  a 
decree  showing  an  annulment  of  said  contract.  The  court  rendered  a 
decree  ordering  that  said  decree  be  "  corrected  to  read  as  follows :  That 
defendant  at  the  time  of  said  pretended  marriage  had  a  wife  living  from 
whom  no  divorce  had  been  granted  and  said  marriage  was  null  and  void, 
and  by  this  corrected  decree  annulled,"  and  that  "  it  Is  therefore  ordered 
adjudged  and  decreed  by  the  court  that  the  bonds  of  matrimony  hereto- 
for  subsisting  between  complainant,  Mary  A.  Seeley,  and  defendant, 
James  H.  Seeley,  be,  and  the  same  are  hereby,  absolutely  annulled  and  for- 
ever held  for  naught" 

Held: 

1.  That  said  so-called  "  modification  of  decree  of  divorce  to  annulment  of  mar- 

riage contract "  was  not  a  decree  annulling  claimant's  marriage  to  Seeley, 
but  a  decree  dissolving  "  the  bonds  of  matrimony  heretofore  exist ina: 
between  thom." 

2.  By  section  4S00  of  the  Code  of  Tennessee  in  divorce  cases  an  appeal  is  the 

only  mode  of  revising  errors. 

3.  By  section  4847,  Code  of  Tennessee,  relating  to  divorce  proceedings,  "A  rehear- 

ing can  only  be  applied  for  at  the  term  of  the  court  at  which  the  decree 
sought  to  be  affected  Is  rendered  " ;  therefore  the  court  had  no  jurisdiction 
to  entertain  a  motion  in  1914  for  a  rehearing  to  moilify  or  amend  a  decrei- 
rendered  in  1908. 

Sweeney,  Assistant  Secretarj/. 

The  soldier  died  Mav  26,  1895,  and  the  name  of  this  claimant  as  his 
widow  was  placed  upon  the  rolls  and  certificate  issued.  She  con- 
tinued to  draw  her  pension  until  her  marriage  to- James  H.  Seeley, 
April  6,  1901,  when  her  name  was  dropped  from  the  roll.  She  filed, 
March  9,  1904,  her  declaration  for  restoration,  and  was  advised.  Feb- 
ruary 8, 1915,  that  her  claim  was  rejected  on  the  ground  of  no  title  in 
that  the  evidence  shows  she  is  the  divorced  wife  of  Seeley.  From  this 
action  an  appeal  was  entered  June  30, 1915 ;  and  as  she  has  filed  satis- 
factory testimony  under  Rule  XVIII  of  the  Rules  of  Practice,  the 
case  is  advanced  on  the  docket. 

It  appears  from  an  inspection  of  the  record  that  April  20,  190.^, 
the  claimant  filed  her  petition  for  divorce  from  Seeley  in  the  circuit 
court  for  Shelby  County,  Tenn.,  and  alleged  in  said  petition  as  fol- 
lows: 

1.  That  the  defendant,  on  the  14th  day  of  April,  1902,  one  week  after  their 
marriage,  willfully  and  maliciously  desertefd  her  for  no  cause  on  her  part  and 
has  remained  away  from  her  ever  since  and  has  not  contributed  toward  her 
support. 
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2.  Petitioner  Is  furtlier  Inforinecl  that  the  defendant  at  the  time  of  said  mar- 
riage with  her  hud  one  or  more  living  wives,  one  in  Fulton  County,  Ky.,  and 
other  places,  which  your  petitioner  will  try  and  prtxiuce  on  the  trial  of  said  case. 

All  necessary  proceedings  up  to  the  trial  appear  to  have  been  regu- 
lar, and  the  trial  resulted  in  a  decree  of  divorce  being  given  claimant. 
Said  decree  is  as  follows : 

On  the  26  day  of  May,  1908. 
6GS3  U.  D. 
M AKY  A.  Seeley,  complainant,  ] 

vs.  [Decree  of  divorce. 

James  H.  Seeley,  defendant,  j 

Tills  cause  came  on  this  tlay  to  be  heard  on  the  bill  of  complainant  for  divorce, 
the  pro  confesso  heretofore  taken  and  entered  against  the  defendant,  and  tlie 
<iral  testimony  of  witnessing  examhuMl  In  open  court,  from  all  of  which  it  satis- 
factorily appeareti  to  the  court  that  complainant  is  entitled  to  the  relief  sought. 

That  the  defendant  wilfully  and  maliciously  deserted  complainant,  as  charged 
in  the  bill ;  further,  that  the  former  name  of  ^lary  A.  Sims  be  restored  to  com- 
plainant. 

It  is  therefore  ordere<l,  adjudged,  and  decreed  by  the  court  that  the  bonds 
of  matrimony  before  subsisting  between  the  complainant,  Afilry  A.  Seeley, 
and  the  defendant,  James  11.  Seeley,  l>e  and  the  same  are  hereby  absolutely 
dissolved  and  forever  held  for  naught.  It  is  further  ordered  that  the  deft. 
pay  the  costs  herein  accrueil,  for  which  execution  may  issue. 

I  hereby  certify  that  the  above  and  foregoing  is  a  true  and  correct  copy  of 
the  decTee  grante<l  in  case  of  Mary  A.  Seeley  vs.  James  H.  Seeley  as  the  same 
appears  on  the  minutes  of  said  circuit  court. 

Witness  my  liand  and  seal  of  court,  this  25  day  of  May,  1908. 

[8EAL.i  L.  P.  Thompson,  Clerk, 

By  A.  G.  RooTii,  /).  C. 

It  is  to  be  noted  that  in  tliis  deciTc  no  mention  or  reference  is 
made  to  paragraph  2  in  her  pleadings  hereinbefore  set  forth  and 
it  is  plainly  apparent,  without  discussion,  that  the  decree  granted  by 
the  court  in  said  proceedings  is  nothing  more  or  less  than  a  decree  of 
divorce  as  evidenced  by  the  third  paragraph  of  the  decree. 

Later  on,  April  2,  1914,  she  filed  in  the  same  court  a  motion  for 
"  modification  and  correction  of  decree,"  a  certified  copy  of  which  is 
as  follows: 

Mary  A.  Seeley,  complainant, 

vs. 
James  H.  Seeley,  defemiant. 

Comes  now  the  plaintiff,  and  moves  the  court  for  leave  to  reopen  said  cause 
and  file  amendment  to  said  petition,  for  modification  and  correction  of  said 
decree  and  such  other  and  further  relief  as  may  be  proper,  for  the  following 
reasons,  to  wit : 

First.  The  facts  are  that  no  legal  marriage  was  had  between  said  parties, 
for  the  reason  that  the  defendant,  at  the  time  of  said  marriage,  had  two  wives 
then  living  from  whom  no  divorce  had  been  secured  nor  any  attempt  having 
been  made  to  secure  a  divorce,  and  the  decree,  after  proof  of  the  facts,  should 
he  for  annulment  of  said  contract  of  marriage  and  not  for  divorce. 
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a  divorce  from  Sarah  A.,  and  the  burden  of  proof  is  on  her  to  overcome 
said  presumption  by  clear,  convincing,  and  conclusive  proof,  which  she 
has  failed  to  do. 

Sweeney,  Assistant  Secretary:    • 

The  contention  in  this  case  is  between  two  parties,  each  claiming 
to  be  the  widow  of  James  H.  McPheeters,  who  served  in  the  Civil 
War,  the  record  disclosing  he  was  first  enlisted  as  a  private  in 
Company  E,  Sixteenth  Wisconsin  Infantry,  October  1,  1861,  and 
later  in  the  First  Independent  Battery  of  Minnesota  Light  Artil- 
lery; that  he  was  discharged  July  1,  1865,  and  died  December  17, 
1912;  that  May  1,  1859,  he  married  appellant,  Sarah  A.  Kings- 
bury, by  ceremony  at  Eichland  Center,  Wis.,  and  lived  with  her 
until  about  1882,  when  they  separated.  On  March  24,  1913.  said 
Sarah  applied  for  pension  as  the  widow  of  the  soldier.  It  is  shown 
that  on  November  16,  1887,  the  soldier  was  ceremonially  married  to 
Mary  Ann  Higgs,  at  San  Diego,  Cal.  On  January  13,  1913,  said 
Mary  Ann  applied  for  pension  as  the  widow  of  said  soldier  and 
May  25,  1915,  her  claim  was  duly  allowed  by  the  commissioner,  the 
certificate  being  withheld  to  give  opportunity  for  an  appeal.  On 
May  28,  1915,  the  claim  of  the  first  wife,  Sarah,  was  rejected  on 
the  ground  that  she  had  not  shown  herself  to  be  the  widow  of  the 
soldier,  from  which  holding  she  entered  appeal  June  15,  1915.  A 
special  examination  was  had  in  this  case,  and  the  testimony  obtained 
developed  the  following  facts: 

Upon  his  discharge  in  1865  the  soldier  returned  to  his  family 
in  Eichland  County,  Wis.,  where  he  continued  to  reside  for  some 
years  until  he  removed  with  his  family  to  Nebraska,  going  from 
there  to  Iowa,  then  back  to  Richland  County,  Wis.,  and  then  re- 
turning to  Nebraska;  that  seven  children  were  born  of  this  union; 
that  about  1880,  while  living  in  Hamilton  County,  Nebr.,  the  soldier 
left  home  to  engage  in  bridge  work  for  a  railroad,  it  appearing 
he  was  a  carpenter  by  trade.  He  left  his  home  in  company  with 
his  nephew,  one  Albert  Gray,  and  was  gone  two  years,  and  Gray 
testified  he  sent  his  wife  considerable  money  during  his  absence.  It 
is  significant  that  she  denies  this,  but  the  testimony  of  Gray,  who 
appears  disinterested,  and  who  states  the  facts  as  he  remembers  them, 
is  the  more  reliable,  and  creates  considerable  doubt  as  to  the  trust- 
worthiness of  appellant's  testimony.  He  returned  to  his  family  in 
1882  after  an  absence  of  about  two  years,  but  his  wife  would  not 
allow  him  .to  remain.  She  testified  concerning  the  circumstances  as 
follows : 

He  came  back  after  about  two  years,  and  I  would  not  let  him  in  because 
he  had  not  supported  the  family  for  two  years,  and  I  did  not  want  to  have 
anything  to  do  with  him.  I  never  lived  with  him  after  he  first  left  me;  never 
allowed  him  In  my  house^  He  stayed  with  the  children  for  some  time  and 
then  went  to  Colorado,  and  thence  to  California. 
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The  duration  of  his  stay  in  Colorado  and  his  doings  and  move- 
ments are  unknown,  and  the  investigation  of  the  special  examiner 
failed  to  show  any  light  upon  this  period  of  his  life.  He  also  lived 
an  indefinite  period  at  some  unknown  place  in  the  State  of  Cali- 
fornia, and  then  appeared  in  San  Diego,  where,  as  stated,  he  mar- 
ried Mary  Ann  Higgs  by  ceremony  on  November  16,  1887.  The  mar- 
riage was  performed  in  the  home  of  a  Mrs.  Metcalf  by  an  Episcopal 
clergyman,  where  the  bride  lived  as  a  servant,  and  the  clergyman, 
H.  B.  Restarick,  made  the  following  return  on  the  marriage  license : 

I  hereby  certify  that  I  beUeve  the  facts  stated  in  the  above  license  to  be  true 
and  that  upon  due  inquiry  there  appears  to  be  no  legal  impediment  to  the 
marriage  of  the  said  James  H.  McPheeters  and  Anna  Eaks,  and  that  said 
parties  were  Joined  In  marriage  by  me  on  the  16th  day  of  November,  1887, 
in  San  Diego,  said  county  and  State.    *    *    * 

Groom  has  been  married  before ;  wife  dead ;  bride  not  married  before. 

It  is  conclusively  shown  that  Anna  Eaks  and  Mary  Ann  Higgs 
are  one  and  the  same  person.  Her  name  was  recorded  as  Eaks  in 
the  license,  but  as  a  matter  of  fact  it  was  Mary  Ann  Higgs,  one  of 
the  claimants  herein,  and  her  identity  is  shown  beyond  a  doubt. 

Upon  examination  as  to  her  knowledge  of  any  former  marriage 
of  her  husband,  Mary  testified  she  first  became  acquainted  with 
him  about  one  year  before  they  were  married;  that  prior  to  this 
marriage  he  did  not  disclose  to  her  that  he  had  been  previously 
married;  that  some  time  during  the  first  year  of  their  married  life 
he  admitted  that  he  had  been  previously  married,  but  said  his  former 
wife  was  dead;  that  he  showed  her  a  letter  written  by  one  of  his 
children  in  which  it  was  stated  that  their  mother  was  dead,  and,  as 
witness  remembers,  he  said  she  had  been  dead  some  two  years  or 
more.  She  states  she  did  not  read  the  letter,  but  understood  from 
his  talk  that  his  former  wife  died  quite  a  while  before  witness  mar- 
ried him. 

It  is  shown  that  at  least  three  of  his  children  knew  of  the  soldier's 
second  marriage  and  visited  him  at  his  home  in  San  Diego  on  differ- 
ent occasions.  His  son  Dan  spent  five  or  six  months  with  him, 
and  his  daughter  Alice  visited  him  several  times,  and  a  number  of 
jears  before  his  death  this  daughter  removed  to  San  Diego  and 
married  there,  where  she  now  resides.  Notwithstanding  these  visits 
Mary  was  never  informed  that  his  first  wife  was  alive  and  never 
knew  this  to  be  a  fact  until  after  the  soldier's  death.  On  the  other 
hand  the  first  wife  was  fully  advised  concerning  said  second  mar- 
riage, and  never  objected  thereto  or  manifested  the  slightest  interest 
m  the  circumstance. 

It  appears  that  the  soldier  and  Mary  separated  about  the  year 
1909  and  that  he  went  to  live  with  his  daughter  Alice.  Upon  leav- 
ing Mary  he  conveyed  to  her  his  interest  in  some  real  estate  owned  by 
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them  jointly.  After  living  with  Alice  for  a  time  he  became  an  inmate 
of  the  soldiers'  home  near  Los  Angeles,  CaL,  where  he  died,  as 
8tated,  December  17,  1912.  There  were  no  children  by  the  second 
marriage,  and  it  is  shown  that  the  soldier  lived  with  his  second 
wife  for  some  22  years  and  that  they  were  married  some  25  years 
before  his  death. 

The  issue  presented  upon  this  appeal  is :  Which  of  these  two  claim- 
ttnts  is  the  widow  of  the  soldier,  James  N.  McPheeters,  and  by  virtue 
of  that  status  entitled  to  be  enrolled  as  a  pensioner  under  the  act  of 
April  19,  1908. 

Sarah  has  testified  that,  so  far  as  she  knows  or  is  informed,  there 
was  no  divorce,  and  she  verily  believes  herself  to  be  the  widow  of 
the  soldier.  The  second  wife,  Mary,  has  testified  she  had  no  knowl- 
edge wahtever  of  the  existence  of  a  former  wife,  and  so  far  as  she 
knows  or  is  informed  she  believes  herself  to  be  the  widow  of  said 

soldier. 

Search  has  been  instituted  in  the  several  States  of  Nebraska, 

Nevada,  Utah  and  California,  where  it  was  ascertained  the  soldier 

had  resided  at  times  and,  except  as  to  his  residence  in  Colorado,  of 

which  nothing  definite  was  discovered,  and  an  inde£biite  period  at 

an  unknown  place  in  California,  no  record  of  a  divorce  could  be 

found. 

The  commissioner  held  that  the  presumption  in  favor  of  the 
second  marriage  was  so  strong  it  could  only  be  overcome  by  con- 
clusive proof  that  there  was  no  dissolution  of  the  first  marriage, 
and  that  the  evidence  adduced  is  not  conclusive. 

Upon  careful  consideration  of  the  record  and  a  review  of  the 
authorities,  the  department  is  fully  convinced  that  the  strong  pre- 
sumption favoring  the  second  marriage  has  not  been  overthrown. 

It  appears  the  soldier  treated  Mary  badly,  to  the  point  of  beating 
her  on  occasions,  and  then  finally  left  her,  going  to  live  with  Alice, 
and  from  there  to  a  soldiers'  home.  Both  a  son  and  daughter 
testify  they  never  communicated  to  Mary  the  fact  that  her  hus- 
band had  another  wife  living  in  Nebraska  until  after  his  death. 
It  is  shown  that  at  this  time  another  son  and  Alice  visited  Mary 
and  attempted  to  induce  her  to  sign  some  paper  agreeing  that 
she  was  not  the  widow  of  the  soldier,  upon  condition  that  they 
release  all  claim  to  the  property.  They  then  informed  her  for  the 
first  time  that  their  mother  was  still  living.  Mary  grew  very  indig- 
nant upon  being  informed  of  this  fact  and  wanted  to  know  why  they 
had  not  divulged  it  before,  and  why  they  had  permitted  her  to  co- 
habit unlawfully  and  illegally  with  their  father.  The  son  and 
daughter  could  not  or  at  least  did  not  answer  this  question,  and  so 
far  as  the  record  shows  it  has  never  been  answered. 
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The  argument  is  made  that  it  is  almost  incredible  for  Mary  to  have 
i^mained  in  ignorance  that  the  soldier's  first  wife  was  alive  until 
after  his  death,  in  view  of  the  fact  that  one  of  his  children  stayed  at 
her  house  for  several  months  and  another  visited  her  at  times,  and  it 
is  said  that  if  she  did  not  learn  of  the  existence  of  the  first  wife  she 
must  have  willfully  closed  her  ears  to  such  information.  The  con- 
clusion is  wrong,  when  it  is  remembered  that  Mary  charged  the 
children,  Oren  and  Alice,  with  deceit  in  allowing  her  to  live  with 
their  father  when  their  mother  was  alive,  and  that  these  children 
did  not  deny  the  charge.  By  their  silence  they  admitted  its  truth, 
and  it  is  not  at  all  strange  she  never  learned  of  the  first  wife  until 
after  the  soldier's  death.  For  some  reason,  not  disclosed  by  the 
record,  the  children  joined  with  their  father  in  keeping  secret  the 
fact  that  their  mother  was  alive,  and  this  concealment  is  very  sig- 
nificant. 

It  is  a  well-settled  rule  of  law  that  where  a  marriage  has  been 
legally  solemnized  it  will  be  presumed  it  was  valid,  and  the  burden 
of  showing  its  invalidity  will  fall  upon  those  so  insisting.  If 
the  first  husband  or  wife  be  living  and  a  second  ceremonial  mar- 
riage be  solemnized  by  either,  and  cohabitation  follows  for  many 
years,  the  law  will  presume  that  one  of  the  parties  to  the  former 
marriage  had  procured  a  divorce  before  the  second  marriage  was 
entered  into.  This  is  one  of  the  strong  presumptions  known  to  the 
law,  and  where  the  validity  of  the  second  marriage  is  in  question  the 
burden  is  upon  the  attacking  party  to  show  that  there  was  no  divorce. 

The  evidence  presented  in  proof  of  no  divorce,  in  the  language  of 
the  court  in  the  case  of  Gamble  v.  Rucner,  124  Tenn.,  415,  should 
be  "  cogent  and  convincing,  since,  in  the  interest  of  social  order,  the 
presumption  is  very  strong  and  the  pressure  of  that  presumption  is 
felt  at  every  stage  of  the  inquiry." 

It  is  said  that  there  is  a  vast  difference  between  ^'  cogent  and  con- 
vincing evidence  "  and  "  conclusive  evidence."  The  department  does 
not  understand  there  is  any  very  great  difference  between  the  two 
degrees  of  evidence  as  defined  in  these  terms.  It  is  a  distinction 
without  a  difference.  "  Cogent  and  convincing  evidence "  would 
seem  to  be  practically  the  same  as  "conclusive  evidence,"  the  word 
cogent  being  defined  as  the  power  to  compel  conviction  or  move  the 
will;  constrain,  conclusive,  forcible,  powerful,  and  synonymous  with 
such  words  as  patent,  urgent,  strong,  persuasive,  convincing,  con- 
clusive. The  facts  appearing  in  this  record  create  a  very  strong 
legal  presumption  that  the  soldier  was  divorced  from  appellant,  it 
being  conclusively  shown  that  she  willingly  separated  from  him 
more  than  30  years  before  his  death  and  never  lived  with  him  again; 
that  not  a  great  while  after  the  separation  he  wrote  her  suggesting  a 
divorce;  that  about  5  years  later  he  contracted  a  ceremonial  marriage 
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with  Mary,  the  second  wife,  and  lived  with  her  for  22  years;  that 
she  knew  of  his  whereabouts  and  of  his  remarriage;  that  her  chil- 
dren visited  and  lived  in  his  home  with  his  second  wife;  that  he 
went  back  to  his  old  home  to  visit  among  his  children,  but  did  not 
visit  his  first  wife ;  and  that  at  no  time  for  more  than  30  years,  and 
until  after  his  death,  when  she  was  advised  that  his  widow  was 
entitled  to  a  pension,  did  she  assert  any  rights  as  his  wife  or  object 
to  his  remarriage  or  raise  any  question  as  to  its  legality.  Not  only 
this,  but  she  herself  states  she  refused  to  live  with  him  again 
or  to  allow  him  in  her  house,  and  the  childreti,  upon  visiting  the 
second  wife,  carefully  concealed  the  fact  that  their  mother  was 
alive,  allowing  the  second  wife  to  live  from  the  date  of  her  marriage 
in  1887  until  his  death  in  1912,  a  period  of  some  26  years,  under  the 
belief  the  first  wife  was  dead. 

As  against  these  facts  we  have  the  denial  of  Sarah  and  a  partial 

,  investigation  of  the  records  in  the  several  States  where  the  soldier 

resided  at  different  times,  it  being  admitted  that  his  residence  in 

Colorado   and    at    some   unknown    place   in    California    was    not 

investigated. 

Under  this  state  of  facts  the  department  is  of  opinion  that  the 
evidence  of  no  divorce  from  Sarah,  the  first  wife,  must  be  so  cogent 
and  conclusive  as  to  leave  no  reasonable  doubt  in  the  mind  that  it 
was  not  procured.  There  is  no  such  evidence  in  this  record.  On 
the  contrary,  the  facts  and  circumstances  surrounding  the  separation 
of  the  soldier  and  Sarah,  and  his  second  marriage  to  Mary,  point  so 
strongly  to  a  divorce  from  Sarah,  that  the  presumption  of  one  is 
clear  and  satisfactory  and  leaves  but  slight  doubt  that  at  the  date  of 
the  soldier's  death  he  had  been  divorced  from  Sarah,  and  that  Mary 
was  his  lawful  wife.  Under  the  peculiar  facts  of  this  case  the  com- 
missioner was  clearly  justified  in  demanding  and  insisting  that 
clear,  conclusive,  and  indubitable  proof  be  furnished  by  Sarah  that 
no  divorce  was  ever  obtained  by  the  soldier,  and  the  burden  of 
proof  is  upon  her  to  show  this.  The  principle  of  law  involved  is 
not  that  the  second  wife  shall  show  aflSrmatively  the  dissolution  by 
divorce  of  the  marriage  between  her  husband  and  his  first  wife,  but 
that  the  second  marriage  will  be  presumed  to  be  valid  and  will  be 
so  accepted,  until  the  contrary  is  established  so  clearly  and  con- 
vin<5ingly  as  to  leave  no  room  for  a  reasonable  doubt. 

It  is  insisted  in  this  case  that  the  proof  fails  to  show  aflBrmatively 
that  the  soldier  obtained  a  divorce  from  Sarah.  This  is  admitted. 
But  the  evidence  in  the  case  also  fails  to  show  that  it  was  not  ob- 
tained, and,  as  stated,  under  the  peculiar  facts  of  this  case,  only  clear 
and  convincing  evidence  that  it  was  not  obtained  would  be  ac- 
ceptable or  satisfactory. 
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While  for  some  reason,  not  disclosed  in  the  record,  the  soldier 
undertook  to  keep  secret  the  first  marriage,  and  some  time  after 
the  second  marriage  informed  Mary  that  his  first  wife  was  dead^ 
there  was  no  concealment  with  regard  to  his  second  marriage,  no 
effort  to  keep  it  from  the  knowledge  of  Sarah,  who  learned  of  his 
second  marriage  a  short  time  after  it  took  place.  Neither  was  there 
concealment  of  his  identity  or  assumption  of  another  name.  In  fact, 
the  whole  conduct  of  the  soldier,  from  the  first  to  last,  concerning 
the  later  marriage,  is  absolutely  convincing  that  he  believed  himself 
within  the  law  and  free  from  criminality. 

The  presumption  of  innocence  and  of  the  legality  of  the  second 
marriage  is  such  a  well-settled  principle  of  law  it  hardly  seems 
necessary  to  cite  authorities  in  its  support.  This  principle  has  been 
affirmed  and  reaffirmed  by  the  department  in  many  cases,  in  some 
of  which  the  facts  and  circumstances  pointing  to  a  dissolution  of 
the  first  marriage  are  not  nearly  so  strong  and  convincing  as  in  the 
case  at  bar. 

Attention  is  called  to  the  following  cases  in  support  of  the  prin- 
ciple and  of  the  conclusions  herein  reached: 

Emily  Rmck,  17  P.  D.,  259; 
Lula  Ann  Sketo,  17  P.  D.,  286; 
Sarah  J.  Martin,  17  P.  D.,  109; 
Christina  E.  AUburn,  13  P.  D.,  333 ; 
Sophia  M.  Bushby,  19  P.  D.,  67; 
Christina  Carle,  19  P.  D.,  120. 

The  marriage  of  the  soldier  to  Mary  and  his  death  both  occurred- 
in  the  State  of  California.  It  was  held  by  the  Supreme  Court  of  that 
State  in  the  case  of  Hunter  v.  Hunter,  111  Cal.,  261,  as  follows: 

This  presumption  of  the  continuation  of  life  is,  however,  overcome  by  an- 
other. It  is  presumed  that  a  person  is  innocent  of  crime  or  wrong.  There  is 
also  a  presumption — and  a  very  strong  one — in  favor  of  the  legality  of  a  mar- 
riage regularly  solemnized.  Rather  than  hold  a  second  marriage  invalid,  and 
that  the  parties  have  committed  a  crime  qr  been  guilty  of  immorality,  the  courts 
have  often  indulged  in  the  presumption  of  death  in  less  than  seven  years;  or 
where  the  absent  party  was  shown  to  be  alive  have  allowed  the  presumption 
that  the  absent  party  had  procured  a  divorce. 

In  the  case  of  Schmesseur  v.  Beatrie,  147  111.,  210,  the  court  said : 

If  it  is  proven  that  an  absent  husband  was  alive  at  the  time  of  the  marriage, 
and  the  court  held  that  in  favor  of  this  second  marriage,  it  would  presume  that 
the  absent  party  had  obtained  a  divorce  and  that  the  burden  of  proving  that 
such  a  divorce  had  not  been  obtained  was  on  the  party  alleging  the  invalidity 
of  the  second. 

The  rule  is  well  settled  that  the  burden  of  proof  is  upon  Sarah  to 
show  that  her  marriage  with  the  soldier  was  never  dissolved.    This 
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rule  is  well  stated  in  the  case  of  Strunk  v.  Button  &  Stnink,  14  P.  D., 
17,  as  follows : 

A  party  attacking  a  duly  established  marriage  on  the  gronnd  that  one  of  the 
parties  to  such  marriage  was  incompetent  to  contract  said  marriage  by  reason 
of  a  prior  subsisting  marriage  must  not  only  prove  a  prior  marriage  but  also 
that  it  had  ndi  been  dissolved  in  any  manner  at  the  time  of  the  subsequ^it 
marriage,  even  though  it  involved  the  proving  of  a  negative. 

In  this  case  Sarah  denied  any  divorce  between  herself  and  the  sol- 
dier. She  is  necessarily  compelled  to  deny  the  fact  in  order  to  prose- 
cute her  application  for  a  pension.  She  should  therefore  be  made  to 
prove  the  truth  of  her  denial,  for  the  reason  that  it  is  shown  she  had 
complete  knowledge  of  a  ceremonial  marriage  of  the  soldier  with 
Mary,  and  she  is  constantly  confronted  with  this  fact,  of  which  she 
had  knowledge  for  25  years. 

The  department  therefore  reasserts  and  reaffirms  the  rule  that 
Sarah  must  overcome  the  presumption  of  a  divorce  with  proof,  clear, 
convincing,  and  conclusive.  The  evidence  she  has  submitted  is  un- 
convincing, inconclusive,  and  unsatisfactory. 

In  the  case  of  Patterson  v.  Gaines;  6  How.,  599,  the  Supreme 
Court  of  the  United  States  stated  the  principle  as  follows : 

The  burden  of  proof  in  such  cases  is  not  upon  the  party  asserting  the  validity 
of  the  second  marriage,  but  on  the  other  who  asserts  its  invalidity  because  of 
the  validity  of  the  first.    Both  are  affirmative  declarations. 

Until  the  contrary  is  established  it  will  be  presumed,  after  the  lapse  of  a  rea- 
sonable time,  that  a  prior  marriage  had  been  dissolved  and  that  a  second 
marriage  is,  therefore,  valid.  There  is  no  presumption  that  the  parties  to  a 
second  marriage  committed  bigamy.  19  Amer.  &  Eng.  Ency.  of  Law,  1207,  and 
numerous  authorities  there  cited. 

Where  the  validity  of  a  marriage  has  not  been  questioned  for  many  years,  the 
presumption  that  such  marriage  is  valid  is  not  overcome  by  mere  proof  of  a 
prior  marriage.  The  presumption  is  that  the  prior  marriage  was  not  binding 
at  the  time  of  the  second  marriage.    U.  S.  v.  Green,  98  Fed.  Rep.,  63. 

As  a  result  of  the  doctrine  that  all  presumptions  are  in  favor  of  marriage,  the 
invalidity  of  a  marriage  can  not  be  established  like  any  other  question  of  fact, 
as  every  presumption  must  be  overcome  by  satisfactory  ptoof.  The  burden  of 
proof  is  always  upon  the  party  attacking  the  validity  of  the  marriage. 

Where  a  party  alleges  that  a  marriage  is  void  on  the  ground  that  there  is  a 
valid  prior  marriage,  the  burden  of  proof  is  upon  such  party  to  establish  not 
only  the  existence  but  also  the  validity  of  the  prior  marriage. 

The  party  having  the  burden  of  proof  must  overcome  every  presumption  in 
favor  of  the  marriage  alleged  to  be  invalid,  even  though  this  may  require  the 
proving  of  a  negative.    19  Amer.  &  Eng.  Ency.  of  Law,  1209. 

The  presumption  that  the  husband  obtained  a  divorce  prior  to  his  second 
marriage  is  not  overcome  by  proof  that  the  first  wife  is  living  and  has  not 
obtained  a  divorce.    Coal  Run  Coal  Co.  v.  Jones,  127  111.,  379. 

Where  the  facts  are  not  such  as  to  destroy  such  a  presumption,  a  dissolution 
of  the  first  marriage  by  divorce  will  be  presumetl  in  favor  of  the  validity  of 
the  second  marriage.    Boulden  v.  Mclntire,  119  Ind.,  574. 

It  is  not  enough  for  one  seeking  to  impeach  the  validity  of  a  marriage  duly 
consummated  to  show  that  one  of  the  spouses  has  a  husband  or  wife  still 
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living,  but  he  must  also  overcome  the  presumption  of  law  that  the  former 
marriage  has  been  legally  dissolved.    Wenning  v,  Teeple,  144  Ind.,  189. 

In  the  case  at  bar  there. is  a  cumulative  presumption,  which  is  prac- 
tically conclusive,  that  the  soldier  obtained  a  divorce.  These  pre- 
sumptions arise  from  the  marriage  itself,  it  being  ceremonial.  It 
arises  from  the  rules  of  evidence  as  defined  by  the  California  courts, 
and  principally  because  of  Sarah's  attitude  toward  the  soldier  for 
more  than  30  years. 

In  this  case  the  law  and  equities  are  against  the  first  wife.  She 
must  show  conclusively  that  there  was  no  divorce.  This  she  has 
failed  to  do. , 

The  action  of  the  commissioner  is  therefore 

Affirmed. 


No.  48. 

Harriet  Davis,  widow. 

Decided  February  16,  1916. 

ft 

MaBBIAGR — NOBTH   CAROLINA — CoMMON    LaW    MaBBXAGE. 

Claimant  testified  that  she  commenced  to  live  with  the  soldier  as  his  wife  In 
the  State  of  North  Carol  inti  in  the  year  1881,  and  continued  so  to  live 
with  him  until  April  28,  1906,  when  they  were  ceremonially  married,  as 
shown  by  the  record,  at  Wilmington,  N.  C.  Her  claim  under  the  act  of 
April  19,  1908,  was  rejected  on  the  ground  that  she  was  not  lawfully 
married  to  soldier  prior  to  June  27,  1890. 

Held: 

1.  Marriages  as  at  the  common  law  have  never  been  recognized  as  valid  in  the 

State  of  North  Carolina,     State  v.  Samuel,  2  Dev.  &  B.,  177-179;  Stat, 
1715,  c.  1 ;  Code  1893,  sec.  3 ;  and  Code  of  1905,  chap.  50,  sec.  2081. 

2.  The  fact  that  claimant  and  soldier  were  married  by  ceremony  in  1906  is 

evidence  that  they  did  not  regard  their  former  relation  as  lawful,  and 
that  they  were  not,  therefore,  married  prior  to  June  27,  1890. 

SwEENET,  Assistant  Secretary. 

Application  under  the  act  of  April  19,  1908,  in  the  above-entitled 
claim  was  filed  December  19,  1912,  and  the  alleged  widow  was 
advised  November  3,  1914,  of  the  rejection  of  the  claim  on  the 
ground  of  no  title  in  that  she  was  not  lawfully  married  to  the  sailor 
prior  to  June  27,  1890.    An  appeal  was  entered  October  29,  1915. 

The  essential  facts  in  this  case  are  as  follows: 

The  sailor  was  enlisted  December  27,  1861,  honorably  discharged 
tTanuary  7,  1865,  and  died  October  2,  1912.    According  to  the  testi- 
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mony  of  the  claimant  she  commenced  to  live  with  the  sailor  as  his 
wife  at  Wilmington,  State  of  North  Carolina,  during  the  year  1881. 
She  stated  in  her  application  that  she  married  him  at  Wilmington, 
N.  C,  on  the  28th  day  of  April,  1881,  the  ceremony  being  performed 
by  Rev.  W.  J.  H.  Carter,  but  at  special  examination  she  testified 
that  this  statement  was  a  mistake  and  made  without  her  authority. 
She  also  stated,  and  the  truthfulness  of  said  statement  is  borne  out 
by  the  record,  that  she  was  married  by  the  aforesaid  minister  at 
Wilmington,  N.  C,  on  the  28th  day  of  April,  1906. 

The  sailor  stated  in  his  marriage  circular  of  January  11,  1892. 
that  he  married  the  claimant  at  Wilmington,  N.  C,  in  t^e  month  of 
March,  1874,  while  in  his  marriage  circular  of  January  15,  1898,  he 
stated  that  he  married  the  claimant  at  Wilmington,  N.  C,  in  the 
year  1879,  the  ceremony  being  performed  by  the  Rev.  John  Wad- 
dell.  The  claimant  stated  at  special  examination  that  the  sailors 
aforesaid  statements  were  not  true  and  reiterated  that  she  com- 
menced to  live  with  him  as  his  wife  in  the  State  of  North  Carolina 
in  the  year  1881,  and  so  continued  to  live  with  him  until  the  cere- 
monial marriage  in  April,  1906,  and  she  then  continued  to  live  with 
him  as  his  wife  until  his  death. 

The  only  issue  in  this  case  is  as  to  whether  a  common-law  marriage 
existed  between  the  sailor  and  the  claimant  by  virtue  of  their  living 
together  as  husband  and  wife,  holding  themselves  out  to  the  public 
as  such,  and  being  generally  reputed,  in  the  community  in  which 
they  resided  to  be  husband  and  wife. 

In  the  Code  of  1905  of  North  Carolina,  being  a  revision  of  the 

statutes,  the  following  is  found  in  chapter  50^  section  2081,  as  to  what 

constitutes  a  marriage  in  said  State. 

The  consent  of  a  male  and  female  person  who  may  lawfully  marry,  pres- 
ently to  take  each  other  as  husband  and  wife,  freely,  seriously,  and  plainly 
expressed  by  each  in  the  presence  of  the  other  and  in  the  presence  of  an 
ordained  minister  of  any  religious  denomination  or  of  a  justice  of  the  peace, 
and  the  consequent  declaration  by  such  minister  or  officer  that  such  persons 
are  man  and  wife,  shall  be  a  valid  and  sufficient  marriage:  Provided,  That  the 
right  of  marriage  among  the  Society  of  Friends  according  to  a  form  and  custom 
peculiar  to  themselves  shall  not  be  interfered  with  by  the  provisions  of  this 
or  any  other  provisions  of  this  chapter.    Code  S,  1812 ;  187I.-2,  C ;  1893,  section  3. 

The  question  of  the  validity  of  a  common-law  marriage  was  be- 
fore the  Supreme  Court  of  North  Carolina  in  the  case  of  the  State  v. 
Samuel,  2  Dev.  &  B.,  177-179,  the  defendant  contending  in  the 
affirmative  "because  our  laws  have  not  presented  any  ceremony  or 
formality  for  the  celebration  of  marriages."  As  to  this  contention, 
the  court  said : 

We  do  not  agree  that  persons  sui  juris  are  legally  married  merely  in  virtue 
of  their  own  consent,  however  explicitly  expresseil  in  terms  of  Immediate 
agreement,  unless  it  be  so  expressed  in  presence  of  those  persons  who  are  desig- 
nated by  law  to  be  witnesses  thereto. 
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The  court  then  went  on  to  describe  the  condition  of  the  common 

law  in  England   and  the  reasons  therefor,  stating,  in   reference 

thereto,  that  different  conditions  existed  in  the  United  States : 

While  as  to  other  contracts  security  Is  provided  In  various  ceremonies  and 
solemnities,  a  well>regulated  State  could  not  leave  that  of  marriage — the  most 
important  of  all  In  reference  to  the  happiness  of  the  parties  and  their  Issue, 
and  to  the  right  of  succession  to  estates — to  be  established  or  denied  upon  the 
loose  testimony  of  perhaps  a  single  witness,  speaking  entirely  from  memory, 
of  the  words  of  the  parties.  In  this  State  there  never  was  a  Jurisdiction 
similar  to  that  of  the  spiritual  courts  in  Ehigland;  and  it  is  plain  from  the 
earliest  period  of  our  legislation  that  In  consequence  thereof  it  has  been  con- 
stantly required  as  an  essential  requisite  of  a  legal  marriage  that  It  should 
either  be  celebrated  by  some  person  In  a  sacred  office  or  be  entered  Into  before 
some  one  in  a  public  station  and  judicial  trust.  The  very  first  chapter  found 
in  our  oldest  statute  book,  1715,  C.  1,  contains  such  a  provision  on  this  subject 
as  one  of  vital  importance  to  the  prosperity  of  the  young  colony.  From  the 
terms  of  that  act  and  those  subsequently  passed  In  1741  and  1748  and  the 
constant  usage  ever  since  the  court  considers  this  to  be  the  law  in  this  State. 
2  Dev.  and  B.— 177. 

This  decision  does  not  appear  to  have  ever  been  overruled  or  modi- 
fied in  the  slightest  particular  and  stands  to-day  as  the  law  of  the 
matter  in  the  State  of  North  Carolina. 

Moreover,  the  claimant  and  sailor  were  married  by  ceremony  in 
the  month  of  April,  1906,  and  such  an  act  on  their  part  would  seem 
to  preclude  any  idea  that  they  ever  considered  themselves  lawfully 
married  before  said  date. 

The  act  invoked  requires  a  lawful  marriage  to  have  been  con- 
summated prior  to  June  27, 1890,  in  order  to  give  title  to  pension,  and 
these  parties  were  not  so  married  until  nearly  16  years  after  the 
required  date. 

By  reason  of  the  foregoing  the  Department  holds  that  this  widow 
has  no  title  to  pension  under  the  act  of  April  19, 1908,  and  the  action 
complained  of  is 


No.  49. 
Mart  E.  as  widow  of  Lewis  S.  Bailey. 

Decided  March  28,  1916, 

Mabbiaoe — ^WiscoNSiN — Divorce — Illinois — Prohibition  to  Remarriage — 

Decree  of  Nullity. 

Claimant  was  formerly  pensioned  as  the  widow  of  Lewis  S.  Bniley,  and  her 
name  was  dropped  from  the  roll  September  3,  1909,  because  of  her  mar- 
riage to  Paul  Hainey  in  Wisconsin  February  20,  1909.  Said  Hainey  had 
previously  married  Margaret  in  Wisconsin,  who  procured  a  divorce  from 
him  in  Illinois,  November  9,  1908,  the  decree,  In  conformity  with  the  Illinois 
statute,  coDtaintng  a  provision  that  neither  of  the  parties  to  said  divorce 
should  marry  again  withiii  one  y^ar  from  the  signing  of  said  decree. 
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Claimant  applied  to  the  circuit  court  of  Milwaukee  County,  Wis.,  to  have  her 
marriage  to  Hainey  declared  null  and  void  on  the  ground  tliat  he  had  no 
capacity  to  marry  within  a  year  from  the  signing  of  said  decree  of  dlYorce. 
and  the  court,  October  9,  1913,  decreed  that  said  pretended  marriage  of 
Hainey  to  claimant,  in  direct  violation  of  the  prohibition  of  said  decree  and 
the  Illinois  statute,  was  null  and  void.  Claimant  thereupon  applied  to  he 
restored  to  the  pension  roll  as  the  wido^v  of  Bailey,  which  was  denied 
January  5,  1915,  on  the  ground  that  the  decree  of  nullity  procured  by  her 
was  unauthorized  and  contrary  to  law  and  carried  no  validity  with  it  for 
pensionable  purposes. 

Held: 

The  inhibition  in  the  Illinois  statute  against  remarriage  of  persons  divorced 
in  that  State  within  12  months  after  the  date  of  the  decree  is  not  binding 
on  citizens  of  another  State,  and  the  legality  of  claimant*s  marriage  to 
Hainey  in  Wisconsin  was  in  no  manner  dependent  upon  said  statute  of 
Illinois,  notwithstanding  that  Wisconsin  has  a  similar  statute  on  this  sub- 
ject, which  refers  alone  to  marriages  celebrated  and  divorces  granted  in  that 
State. 

2.  Claimant's  marriage  to  Hainey  in  Wisconsin,  where  each  was  domiciled  before 

and  at  the  time  said  divorce  was  granted  Hainey*s  wife  in  Illinois  and  at 
the  time  said  marriage  was  celebrated,  was  legal  in  Wisconsin,  the  statute 
of  Illinois  prohibiting  the  marriage  of  either  of  the  parties  to  said  divorce 
having  no  extraterritorial  effect. 

3.  The  inhibition  in  a  divorce  decree  against  remarriage  within  12  months  not 

being  binding  upon  the  citizens  of  another  State,  It  follows  that  the  courtis 
of  neither  State  have  jurisdiction  to  annul  the  marriage  of  such  citizens. 

Sweeney,  Assistant  Secretary: 

In  the  above  entitled  case  it  appears  that  Mary  E.  Bailey  made 
application  October  16,  1913,  to  be  restored  to  the  pension  roll  as  the 
widow  of  Lewis  S.  Bailey,  late  second  lieutenant  of  Company  F, 
One  hundred  and  fifteenth  New  York  Volunteer  Infantry,  from 
which  she  had  been  dropped  September  3,  1909,  because  of  her 
marriage  to  one  Paul  Hainey,  in  Milwaukee  County,  Wis.,  February 
20,  1909. 

In  her  application  she  alleges  that  her  marriage  to  said  Paul 
Hainey  more  than  four  years  before  was  null  and  void  ah  initio^  on 
the  ground  that  at  the  time  it  was  entered  into  Hainey  could  not 
lawfully  contract  another  marriage  for  the  reason  that  a  short  time 
prior  to  his  marriage  to  complainant  a  former  wife  had  procured 
a  divorce  from  him  in  the  State  of  Illinois,  the  decree  therein  pro- 
viding that  neither  party  should  marry  again  within  one  year  from 
the  date  of  the  decree,  December  9,  1908;  that  as  her  said  marriage 
to  Hainey  was  null  and  void  because  of  the  terms  and  conditions  of 
said  deci-ee  she  remained  and  continued  to  be  the  widow  of  said 
Bailey,  and  as  such  widow  was  entitled  to  be  restored  to  the  pension 
roll  from  which  she  had  been  dropped  on  her  marriage  to  said 
Hainey. 
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Filed  with  the  record  is  a  certified  copy  of  th^  decree  of  the  circuit 
court  in  and  for  Stephenson  County,  111.,  granting  Margaret  Hainey 
a  divorce  from  Paul  Hainey  on  the  ground  of  desertion,  the  decree 
reciting  that  said  parties  should  not  marry  again  within  one  year. 

Also  filed  with  the  record  is  a  certified  copy  of  a  judgment  of  the 
circuit  court  of  Milwaukee  County,  Wis.,  dated  October  9,  1913,  in 
a  case  styled  Mary  E.  Hainey  v.  Paul  Hainey,  wherein  a  decree  was 
entered  pronouncing  the  marriage  between  said  parties  to  be  null 
and  void. 

Also  filed  with  the  record  is  a  certified  copy  of  the  findings  of  fact 
and  conclusions  of  law  by  the  judge  of  said  circuit  court  of  Milwau- 
kee County,  Wis.,  the  conclusion  of  law  reciting  that  the  plaintiff, 
said  Mary  E.  Hainey,  is  entitled  to  the  judgment  of  the  court  declar- 
ing her  marriage  to  the  defendant,  said  Paul  Hainey,  null  and  void, 
and  forever  freeing  her  from  the  obligations  thereof. 

On  January  5,  1915,  the  claim  was  rejected  by  the  Commissioner 

of  Pensions  on  the  following  grounds : 

The  decree  of  nuHity  procured  by  claimant  in  her  marriage  to  Paul  Hainey 
was  unauthorized  and  contrary  to  law  and  carried  no  validity  with  it  for  pen- 
sionable purposes  in  this  claim. 

From  this  action  of  the  commissioner  claimant  has  appealed,  in- 
sisting upon  the  nullity  of  her  said  marriage  to  Hainey,  and  that 
there  was  ample  authority  and  power  vested  in  the  court  rendering 
the  decree  to  annul  said  marriage,  and  contending  that  by  virtue  of 
said  decree  of  divorce  between  said  Hainey  and  his  former  wife 
Margaret,  claimant  was  never  his  lawful  wife,  and  because  of  the 
terms  and  conditions  of  said  decree  could  not  have  beeti  legally  mar- 
ried to  him. 

The  issue  presented  upon  this  appeal  is  whether  or  not  the  mar- 
riage of  claimant  to  Hainey  in  Wisconsin  is  null  and  void  because 
of  the  fact  that  a  former  wife  of  Hainey  being  domiciled  in  the 
State  of  Illinois,  procured  a  divorce  from  him,  the  decree  reciting 
that  neither  party  could  remarry  within  one  year.  It  is  shown  that 
both  claimant  and  Hainey  were  residents  of  the  State  of  Wisconsin 
at  the  date  of  said  divorce  decree  and  at  the  date  of  their  marriage. 

Upon  careful  consideration  of  the  question  involved  and  of  the 
authorities  cited,  the  department  is  fully  convinced  that  the  mar- 
riage of  claimant  and  Hainey,  contracted  in  Wisconsin,  was  legal 
and  valid  in  every  respect;  that  the  divorce  granted  the  first  wife 
of  Hainey  in  Illinois,  the  decree  containing  a  clause  forbidding  the 
marriage  of  either  within  one  year,  could  not  be  effective  beyond 
the  limits  of  Illinois  so  far  as  the  inhibition  against  remarrying  is 
concerned;  the  sound  conclusion  being  that  the  provisions  of  the 
Illinois  statute  and  the  decrees  of  the  Illinois  court  fixing  terms  and 
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conditions  in  a  decree  dissolving  the  marriage  relation  do  not  have, 
and  can  not  have  extraterritorial  effect. 

The  department  carefully  considered  all  the  issues  herein 
involved  in  the  recent  case  of  Leonora  R.  Gigliotti,  and  the  conclu- 
sions therein  reached  are  here  and  now  reaffirmed.  The  authorities 
cited  in  that  case  fully  sustain  the  views  herein  expressed,  the  case 
under  consideration  being  stronger,  if  anything,  than  the  Gigliotti 
case,  for  the  reason  that  the  parties  herein  were  never  citizens  of 
Illinois,  while  in  the  Gigliotti  case  one  of  the  parties  was  a  resident 
of  that  State,  going  to  Ohio  to  be  married  and  immediately  return- 
ing there  with  his  wife  to  reside. 

But  the  question  is  raised  and  it  is  strongly  urged,  that  the  courts 
of  Wisconsin  can  enforce  the  decrees  of  the  courts  of  Illinois  for  the 
reason  that  the  Wisconsin  statute  and  the  Illinois  statute  on  the 
subject  of  divorce  are  identical,  and  because  sections  2348,  2349, 
2350,  2351,  and  2352  of  the  Statutes  of  Wisconsin  give  the  circuit 
court  of  that  State  jurisdiction  to  annul  or  declare  void  marriages 
contracted  in  Wisconsin,  therefore  said  court  has  jurisdiction  to 
enforce  the  terms  and  conditions  imposed  by  the  court  decrees  of 
another  State  in  a  divorce  proceeding.  To  state  the  question  is 
to  show  its  fallacy.  If  the  courts  of  any  State  have  jurisdiction  to 
annul  a  marriage  in  a  case  where,  long  after  the  marriage,  it  is  sud- 
denly discovered  that  a  divorce  decree  pronounced  in  another  Stnte 
contains  a  recitation  that  the  parties  thereto  can  not  marry  until  the 
expiration  of  12  months,  then  the  courts  of  any  State  can  enforce 
any  other  terms  and  conditions  contained  in  the  decree  rendered  by 
the  courts  of  another  State.  If  the  courts  of  any  particular  State 
have  jurisdiction  to  enforce  the  statutes  of  another  State,  although 
the  statutes  of  the  two  States  be  identical,  then  certainly  jurisdiction 
is  conferred  to  enforce  any  statute  of  the  other  State,  and,  reductio  ad 
absurdimi^  all  the  statutes  of  a  State  are  the  law  in  all  the  States 
and  may  be  enforced  by  the  courts  of  each  and  every  other  State. 

In  the  matter  of  divorce  proceedings,  for  instance,  where  there  is 
a  State  statute  and  a  court  decree  forbidding  the  marriage  of  either 
party  within  12  months,  if  it  is  held  that  the  courts  of  any  State 
have  jurisdiction  to  enforce  the  decrees  of  the  courts  of  another  State 
in  the  above  particular,  then,  of  course,  they  would  have  jurisdic- 
tion to  enforce  decrees  concerning  alimony,  custody  of  children,  and 
all  property  rights  arising  out  of  the  marriage  relation  where  di- 
vorce has  been  granted. 

The  insistence  is  clearly  unsound  and  is  not  sustained  in  any  par- 
ticular by  the  authorities.  In  any  divorce  proceeding  domicile  is 
the  true  test  of  jurisdiction,  and  it  follows,  therefore,  that  the  va- 
lidity of  a  divorce  when  granted  in  the  courts  of  another  State  must 
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be  determined  by  the  domicile  of  the  parties  at  the  time  the  divorce 
was  rendered.  Am.  &  Eng.  Ency.  of  Law,  vol.  9,  742,  and  authorities 
there  cited. 

At  the  time  the  divorce  was  granted  Hainey's  first  wife  in  the 
State  of  Illinois,  both  parties  to  the  annulment  proceedings  herein 
were  domiciled  in  the  State  of  Wisconsin.  Terms  and  conditions, 
therefore,  made  a  part  of  the  Illinois  decree  in  a  divorce  case  would 
iiot  be  binding  upon  the  citizens  of  another  State.  The  inhibition 
against  remarriage  within  12  months  not  being  binding  upon  the 
citizens  of  another  State,  it  follows  that  the  courts  of  neither  State 
have  jurisdiction  to  annul  the  marriage  of  such  citizens.  It  is  not 
a  question,  as  is  insisted,  of  a  marriage  invalid  where  contracted  and 
celebrated  and  therefore  invalid  everywhere,  but  it  is  a  question  of 
the  jurisdiction  of  the  courts  of  a  State  to  annul  a  marriage  between 
the  citizens  of  that  State  upon  the  ground  that  one  of  the  parties 
thereto  had  been  forbidden  from  marrying  again  within  12  months 
by  the  terms  and  conditions  of  a  court  decree  of  another  State. 

The  department  is  clearly  of  opinion  that  such  jurisdiction  was 
never  conferred,  and  was  never  intended  to  be  conferred  upon  the 
courts  of  any  of  the  States.  The  Wisconsin  statutes  cited  refer 
alone  to  inarringe  and  divorce  within  that  State.  The  authorities 
cited  to  show  otherwise  have  been  carefully  examined,  and  the  de- 
partment believes  they  do  not  touch  the  main  question  involved  in 
this  case. 

Was  the  marriage  of  claimant  and  Hainey  legal  and  valid  in  Wis- 
consin at  the  time  it  was  contracted  on  February  20,  1909?  The 
department  is  clearly  of  opinion  that  it  was  a  legal  and  valid  mar- 
riage in  all  particulars,  notwithstanding  the  inhibition  of  the  Illi- 
nois decree  as  to  Hainey;  that  no  Wisconsin  court  would  have 
authority  to  annul  same,  and  the  marriage  relation  so  contracted  can 
not  be  dissolved  except  upon  a  proper  divorce  proceeding,  which 
would  necessarily  recognize  the  validity  of  the  marriage.  Claimant 
and  Hainey  are  legally  married,  and  in  the  opinion  of  the  depart- 
ment will  continue  to  be  until  a  divorce  is  obtained.  She  can  not 
void  the  marriage  under  the  laws  of  Wisconsin  or  any  other  State. 
A  mere  glance  at  the  Wisconsin  statute  under  which  the  annulment 
decree  was  pronounced  shows  clearly  that  the  court  had  no  such 
jurisdiction  as  it  attempted  to  assume,  and  that  the  findings  of  fact 
and  conclusions  of  law  rendered  by  the  judge  who  declared  said 
marriage  null  and  void,  ignored  entirely  the  terms  of  the  statute,  for 
it  is  expressly  stated  therein  that  a  divorce  forbidding  remarriage 
of  the  parties  within  one  year  must  be  procured  in  the  courts  of  that 
State,  if  its  annulment  is  sought.  There  is  no  slightest  intimation 
in  the  Wisconsin  statute  that  such  jurisdiction  is  conferred  in  cases 
where  the  divorce  was  granted  and  decree  pronounced  by  the  courts 
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of  another  State,  and  in  the  opinion  of  the  department  the  confer- 
ring of  such  jurisdiction  would  be  invalid  and  without  constitutional 
authority. 

The  Wisconsin  statute  under  consideration  reads  as  follows: 

.  Sec.  1.  Section  2830  of  the  Statutes  of  1898  is  hereby  modified  by  adding 
thereto  the  following:  "And  it  shall  not  be  lawful  for  any  person  divorced  from 
the  bonds  of  matrimony  by  any  court  of  this  State  to  marry  again  within  one 
year  from  the  date  of  entry  of  such  judgment  or  decree,  and  the  marriage  of 
any  divorced  person  solemnized  within  one  year  from  the  date  of  the  entry 
of  any  such  judgment  or  decree  of  divorce  shall  be  null  and  void ;    •    ♦    •  " 

It  is  plain,  therefore,  that  the  law  of  the  State  of  Illinois  has  no 
application  to  the  marriage  of  these  parties  who  were  residents  of  the 
State  of  Wisconsin,  and  who  were  married  in  that  State ;  that  the  nul- 
lity pVoceedings  have  no  statutory  authority  and  are  absolutely  void. 

The  department  reasserts  and  reaffirms  the  rule  as  stated  in  the 
Gigliotti  case,  supra^  that  a  State  statute  prohibiting  the  marriage 
of  either  of  the  parties  to  a  divorce  for  a  specified  time-  can  have  no 
effect  beyond  the  territorial  limits  of  the  State.  (See  numerous 
authorities  there  cited.) 

As  jurisdiction,  where  the  defendant  is  a  nonresident,  is  limited  to  the  disso- 
lution of  the  marriage,  a  decree  which,  in  addition  thereto,  prohibits  him  from 
marrying  again,  is  invalid.    OAvens  v,  Ciaytor,  56  Md.,  129. 

The  disability  to  marry  imposed  upon  the  guilty  party  by  the  law  of  a  State 
in  which  the  divorce  is  granted,  only  attaches  by  virtue  of  penalty  within  tlie 
State,  and  a  valid  marriage  may  be  contracted  in  another  State. 

Ponsford  v,  Johnson,  Fed.  Cas.,  2d  Blatchf.,  51. 

Putnam  v.  Putnam,  25  Mass.,  433. 

In  re  Webb's  Estate,  1  Tuck.,  372. 

Van  Voorhis  v.  Brintnall,  86  N.  Y.,  18,  reversing  23  Hun.,  260. 

Moore  v,  Hegeman,  92  N.  Y.,  521. 

Thorp  t?.  Thorp,  90  N.  Y.,  602. 

In  re  Stack's  Estate.  10  N.  Y.,  St.  Rep.,  690. 

Atherton  v.  Atherton,  181  U.  S.,  125. 

In  the  case  of  Atherton  v.  Atherton,  last  cited,  the  court  said: 

The  purpose  and  effect  of  a  decree  of  divorce  from  the  bond  of  matrimony 
by  a  court  of  competent  jurisdiction  are  to  change  the  existing  status  or 
domestic  relation  of  husband  and  wife,  and  to  free  them  both  from  the  bond. 
The  marriage  tie,  when  thus  severed  as  to  one  party,  ceased  to  bind  either.  A 
husband  without  a  wife,  or  a  wife  without  a  husband,  is  unknown  to  the  law. 
When  the  law  provides,  in  the  nature  of  a  penalty,  that  the  guilty  party  shall 
not  marry  again,  that  party,  as  well  as  the  other,  is  still  absolutely  freed  froDi 
the  bonds  of  the  former  marriage. 

In  the  case  at  bar  the  first  Mrs.  Hainey,  a  resident  of  Illinois, 
procured  a  divorce  in  that  State  from  said  Hainey,  a  resident  of  the 
State  of  Wisconsin,  the  decree  forbidding  remarriage  within  twelve 
months.  If  it  is  held  that  the  decree  would  be  binding  upon  a 
citizen  of  the  State  of  Wisconsin,  then  we  would  have  the  anomaly 
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of  "a  husband  without  a  wife,"  which  the  Supreme  Court  of  the 
United  States  says  "  is  unknown  to  the  law." 

It  is  not  a  question  of  refusing  to  recognize  the  law  of  a  State  as 
determined  by  the  highest  legal  authority  of  the  State  in  a  matter 
over  which  the  State  has  exclusive  jurisdiction,  as  is  insisted,  but 
it  is  a  refusal  to  permit  the  State  to  exercise  its  authority  beyond  its 
territorial  limits. 

Hainey  was  not  a  resident  of  Illinois  at  the  time  of  the  divorce, 
nor  subsequent  thereto,  accepting  the  finding  of  the  Wisconsin  court 
in  the  nullity  proceedings  as  conclusive  on  that  point,  the  finding 
being  as  follows: 

2.  That  at  the  time  of  said  marriage  plaintiff  and  defendant  were  inhabitants 
of  this  State  and  have  continued  to  reside  in  this  State  since  said  marriage. 

The  law  of  the  State  of  Illinois  has  therefore  no  application  to 
the  marriage  of  the  parties,  residents  of  Wisconsin  and  married  in 
Wisconsin,  and  the  question  arises  as  to  the  Wisconsin  courts' 
authority  in  taking  cognizance  of  the  prohibition  contained  in  the 
Illinois  decree  of  divorce.  It  is  true  that  various  States,  including 
the  States  of  Wisconsin  and  Illinois,  have  expressly  declared  void, 
as  against  their  public  policy,  the  marriage  of  parties  to  a  divorce 
domiciled  in  such  State  who,  for  the  purpose  of  evading  the  laws  of 
their  domicile,  go  into  other  States  for  the  express  purpose  of  mar- 
riage and  immediately  return  to  the  State  of  their  domicile.  Such 
marriages  have  been  held  to  be  absolutely  void  by  the  court  of  final 
resort  in  both  Illinois  and  Wisconsin.  As  neither  claimant  nor 
Hainey  were  divorced  in  the  State  of  Wisconsin,  the  holding  of  the 
Wisconsin,  court  in  the  nullity  proceedings  to  the  effect — 

*  *  *  that  the  said  pretended  marriage  of  claimant  and  defendant  in 
direct  violation  of  said  prohibition  was  null  and  void, 

is  not.  only  without  statutory  authority  in  Wisconsin,  but  is  in  direct 
violation  of  the  substantive  law  of  that  State  as  embodied  in  the 
decision  of  the  Supreme  Court  of  Wisconsin  in  the  case  of  Frame  v. 
Thormann,  102  Wis.,  654,  where  it  was  held  (syllabus) : 

The  statutes  of  another  State  prohibiting  a  person  who  has  been  divorced 
for  adultery  from  remarrying  have  no  extraterritorial  force  and  can  not  pre- 
vent him  from  lawfully  remarrying  in  this  State. 

The  case  of  Lanham  v.  Lanham  et  al.,  136  Wis.,  360;  117  NW., 
787,  decided  by  the  Supreme  Court  of  Wisconsin,  September  29, 
1908,  is  without  application  to  the  state  of  facts  shown  in  the  case 
at  bar,  it  appearing  in  that  case  that  the  parties,  both  residents  of 
Wisconsin,  went  to  the  State  of  Michigan  and  were  married  within 
one  year  from  the  time  a  Wisconsin  court  had  granted  one  of  them 
a  divorce,  returning  immediately  to  Wisconsin  to  reside,  the  decree 
of  divorce  prohibiting  remarriage  within  a  year. 
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The  Supreme  Court  of  Wisconsin  discussed  the  question  as  to 
whether  or  not  a  State  statute  forbidding  divorced  persons  from 
remarrying  within  a  year  might  not,  as  an  integral  part  of  every 
divorce  decree  pronounced  by  the  courts  of  a  State,  be  entitled  to 
'*full  faith  and  credit "  by  every  other  State,  under  section  1,  article 
i  of  the  Federal  Constitution,  and  said,  "  we  suggest  these  questions, 
without  definitely  expressing  an  opinion  upon  them  or  making  them 
a  ground  of  decision."  Upon  this  point,  however,  the  Supreme 
Court  of  the  United  States  in  the  case  of  Haddock  v.  Haddock,  201 
U.  S.,  562,  held  as  follows  : 

Without  questioning  tlie  power  of  the  State  of  Ck>nnecticut  to  enforce  within 
its  own  borders  the  decree  of  divorce  which  is  here  in  issue,  and  witliout  inti- 
mating a  doubt  as  to  the  power  of  the  State  of  New  Yorlc  to  give  to  a  decree 
of  that  clmracter  rendered  in  Ck)nnecticut,  within  the  borders  of  the  State  of 
New  Torls,  and  as  to  its  own  citizens,  such  efficacy  as  it  may  be  entitied  to  In 
view  of  the  public  policy  of  that  State,  we  hold  that  the  decree  of  the  court 
of  Connecticut  rendered  under  the  circumstances  stated  was  not  entitled  to 
obligatory  enforcement  in  the  State  of  New  York  by  virtue  of  the  full  faith 
and  creilit  clause.  It  therefore  follows  that  the  court  below  did  not  violate 
the  full  faith  and  credit  clause  of  the  CJonstitutlon  in  refusing  to  admit  the 
Connecticut  decree  in  evidence. 

The  case  of  Williams  v.  Williams,  63  Wis.,  58,  is  cited  as  author- 
ity because  it  is  said  in  the  decision  that  the  circuit  court  of 
Wisconsin  has  jurisdiction  of  all  actions  to  confirm  or  annul  a  mar- 
riage, or  for  divorce.  The  case  is  not  in  point.  It  is  not  denied 
that  the  courts  of  Wisconsin  have  jurisdiction  over  its  own  citizens 
in  matters  of  divorce  when  the  divorce  is  granted  by  the  courts  of 
that  State.  But,  as  heretofore  stated,  they  can  not  have,  and  do 
Wisconsin  court  of  last  resort  has  ever  held,  that  its  jurisdiction 
extends  to  the  enforcement  of  the  divorce  decrees  of  another  State. 

For  the  reasons  stated,  the  action  of  the  commissioner  rejecting 
claimant's  application  to  be  restored  is 

Affirmed. 

No.  50. 

Emma  F.,  as  widow  of  Hosea  C.  Feal,  alias  Charles  F.  Clark. 

Decided  April  5,  1916. 

Bounty — Prbsident's  Proclamation  or  May  3,  1861 — Acts  of  July  22  awd 
August  6.  1861— Act  of  July  28,  1866— Act  or  April  22,  1872— Joint  Reso- 
lution OF  July  1,  1902,  as  Amended  by  Joint  Resolution  of  June  28,  1906. 

The  soldier  enlisted  April  26,  1861,  deserted  February  6,  1868,  reenlisted  Marc* 
13.  1865,  was  honorably  discharged  September  16,  1865,  but  was  never 
discharged  from  his  first  service.  He  received  under  his  second  eailstmeDt 
$150,  State  bounty  or  gratuity. 
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HeU: 

Any  soldier  who  enlisted  for  the  suppression  of  the  War  of  the  Rebellion  under 
the .  President's  proclamation  of  May  3,  1861,  or  the  provisions  of  the 
act  of  July  22, 1861,  even  though  his  enlistment  was  prior  to  the  date  of  the 
passage  of  said  act,  was  entitled  to  $100  Federal  bounty.  United  States  v, 
Hosmer,  9  Wallace,  432. 

The  act  of  April  22,  1872,  does  not  relate  to  the  right  to  bounty  but  to  its  pay- 
ment. The  act  of  July  28,  1866,  does  not  apply,  for  it  is  only  the  amount 
to  which  one  would  be  entitled  from  the  Federal  Government  upon  reenlist- 
ment  after  desertion  that  can  be  taken  into  consideration. 

I'hat  part  of  the  decision  in  the  case  of  Stone  alias  Semple,  16  P.  D.,  116,  which 
holds  the  act  of  July  22,  1861,  was  not  retroactive,  and  any  implication  to 
that  effect  in  the  case  of  Geissinger,  19  P.  D.,  23,  is  overruled.  The  joint 
resolution  of  July  1,  1902,  as  amended  by  the  Joint  resolution  of  June  28, 
1906,  confers  no  benefit  in  the  present  case. 

SwEENET,  Assistant  Secretary, 

This  claimant  filed,  October  3,  1913,  her  application  for  pension 
under  the  act  of  April  19,  1908,  and  was  advised  June  25,  1914,  of 
the  rejection  of  her  claim  on  the  ground  that  her  husband  received 
upon  his  subsequent  enlistment,  bounty,  other  than  that  from  the 
United  States,  in  excess  of  that  to  which  he  would  have  been  entitled 
had  he  faithfully  completed  his  first  contract  of  service,  and  there- 
fore she  had  no  title.    An  appeal  was  entered  June  21,  1915. 

It  appears  from  the  record  that  the  soldier  enlisted  April  26, 1861, 
deserted  February  6, 1863,  reenlisted  March  13, 1865,  and  was  honor- 
ably discharged  September  16,  1865.  There  was  paid  under  this 
second  enlistment  $150  bounty  or  gratuity  from  the  State  of  Michi- 
gan, granted  by  the  legislature  of  said  State. 

Section  2  of  the  joint  resolution  of  July  1, 1902,  as  amended  June 

28,  1906,  provides  that  an  honorable  discharge  from  a  subsequent 

service  shall  operate  as  an  honorable  discharge  from  prior  contracts 

of  service  if  the  subsequent  service  was  not  less  than  six  months,  was 

faithful,  and  bounty  or  gratuity  received  thereunder,  other  than  from 
the  United  States,  was  not  in  excess  of  that  which  he  would  have 
received  had  he  continued  to  serve  faithfully  and  been  honorably 

discharged  under  the  prior  contract. . 

The  attorney  contends  in  his  second  assignment  of  error  that  if 
soldier  had  completed  his  first  term  of  service  he  would  have  been 
entitled  to  receive  $100  Federal  bounty  under  the  act  of  July  22, 
1861,  and  also  to  receive  an  additional  $100  under  the  act  of  July  28, 
1866,  making  a  total  of  $200  Federal  bounty;  and  if  he  received  $150 
from  the  State  he  still  would  have  received  $50  more  from  the  Fed- 
eral Government  had  he  served  out  his  first  term  of  enlistment  faith- 

fuUy. 

The  first  assignment  of  error  is  based  on  a  contention  too  trivial  to 
merit  any  discussion.  The  $150  from  the  State  was  paid  to  his 
a^gns,  and  such  payment,  as  a  matter  of  law,  was  payment  to  him. 
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The  soldier  enlisted  April  26,  1861,  a  date  when  there  was  no  law 
in  existence  which  would  allow  him  any  Federal  bounty.  On  July 
22,  1861,  Congress  passed  an  act  authorizing  the  raising  of  500,000 
men,  and  its  first  section  contained  the  following: 

All  provisions  of  law  applicable  to  three  years'  volunteers  shall  apply  to  two 
years'  volunteers,  and  to  all  volunteers  who  have  been  or  may  be  accepted  Into 
the  service  of  the  United  States  for  a  period  not  less  than  six  months. 

Section  5  of  the  act  provided  a  bounty  of  $100  for  those  who 
should  serve  not  less  than  two  years,  or  during  the  war  if  sooner 
ended. 

It  was  held  in  the  case  of  William  Stone,  alias  Semple  or  Sample, 
16  P.  D.,  116,  that  the  act  of  July  22,  1861,  did  not  bestow  any 
bounty  upon  any  man  who  enlisted  prior  to  July  22,  1861,  and  that 
said  act  was  in  no  wise  retroactive  or  retrospective  in  its  operation. 

This  holding  was  manifestly  incori-ect  as  is  apparent  by  the  very 
words  of  the  act  itself.  The  act  expressly  states  that  it  applies  ^^  to 
all  volunteers  loA^  Juive  been  or  may  be  accepted  into  the  service  of 
the  United  States  for  a  period  not  less  than  six  months."  The  words 
"  who  have  been  "  are  susceptible  of  but  one  meaning ;  they  refer  to 
the  past,  and  not  to  the  present  or  future. 

It  is  manifest,  then,  although  this  claimant's  husband  enlisted  al- 
most three  months  prior  to  the  passage  of  the  act  of  July  22,  1861, 
that  tinder  the  express  terms  of  said  act  he  was  entitled  to  $100 
bounty. 

The  attention  of  the  department  has  been  directed  to  the  case  of 
Samuel  Geissinger,  19  P.  D.,  23.  Geissinger  enlisted  July  4,  1861, 
and  was  assigned  to  the  Sixty-second  Regiment  of  Pennsylvania 
Volunteers,  which  was  recruited  by  Samuel  W.  Black,  under  author- 
ity granted  by  the  then  Secretary  of  War.  The  order  for  recruiting 
this  regiment  was  issued  the  day  Geissinger  enlisted,  the  regiment 
was  organized  by  July  24,  and  he,  with  other  members  of  his  com- 
pany, was  mustered  into  the  service  July  31,  1861.  The  decision  in 
the  case  says : 

This  soldier  then  was  accepted  into  the  service  of  the  United  States  by  muster 
in  nine  days  after  the  passage  of  the  act,  and  it  is  beyond  discussion  that  he 
was  entitled  to  the  bounty  or  allowance  bestowed  by  section  5  of  the  act.  . 

Inasmuch  as  Geissinger  was  not  mustered  in  until  nine  days  after 
the  passage  of  said  act,  no  mention  was  made  in  the  decision  as  to  the 
holding  of  the  Stone  case,  save  to  say  said  decision  did  not  apply. 

As  that  part  of  the  Stone  decision  must  be  overruled  which  holds 
there  was  no  law  of  Congress,  until  after  the  termination  of  the 
Civil  War,  which  authorized  payment  of  bounty  to  those  who  en- 
listed prior  to  July  22,  1861,  it  is  deemed  wise  to  call  attention  to  the 
decision  of  the  Supreme  Court  of  the  United  States  in  United  States 
V.  Hosmer,  9  Wallace,  482. 
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On  May  3, 1861,  the.President,  called  for  volunteers  for  the  enforce- 
ment of  laws  and  the  suppression  of  insurrection,  by  proclamation, 
in  which  it  was  stated  that  details  would  be  made  known  through  the 
Department  of  War.  Said  details  were  promulgated  by  General 
Order  No.  15,  May  4, 1861,  and  General  Order  No.  26,  May  26, 1861,  of 
said  department,  which  orders  provided  that  every  private  who 
entered  the  service  under  the  plan  set  forth  in  the  proclamation 
should  be  paid,  when  honorably  discharged,  the  sum  of  $100.  By  act 
of  Congress,  August  6,  1861,  the  proclamation  and  order  thereunder 
were  legalized.    The  third  section  of  said  act  is  as  follows : 

AU  the  acts,  proclamations,  and  orders  of  the  President  of  the  United  States, 
after  the  4th  of  March,  1861,  respecting  the  Army  and  Navy  of  the  United  States, 
and  calling  out  or  relating  to  the  nillitln  or  volunteers  from  the  States,  are 
hereby  approved,  and  in  all  respects  legalized  and  made  valid,  to  the  same  in- 
tent, and  with  the  same  effect  as  if  they  had  been  issued  and  done  under  the  pre- 
vious express  authority  of  Congress  of  the  Unite<l  States. 

Mr.  Justice  Swayne,  in  delivering  the  opinion  of  the  court,  said : 

Congress  gave  the  same  validity  to  the  claim  as  if  the  petitioner  had  entered 
the  service  under  an  antecedent  statute  containing  exactly  the  same  provisions 
of  the  orders  under  which  the  claim  has  arisen. 

Hosmer  did  not  serve  for  two  years.  He  was  enrolled  the  16th  day 
of  July,  1861,  and  was  honorably  discharged  by  reason  of  a  surgeon's 
certificate  of  disability  January  6, 1863. 

The  case  was  tried  in  the  Court  of  Claims  and  the  Attorney  General 
demurred  to  the  petition  claiming  that  by  the  terms  of  the  act  of 
July  22,  1861,  the  petitioner  had  not  made  out  a  case  because  he  did 
not  serve  two  years,  and  the  act  did  not  allow  the  bounty  unless  he 
had  served  two  years,  or  during  the  war  if  sooner  ended;  but  judg- 
ment was  given  for  the  petitioner.  Mr.  Justice  Swayne,  on  appeal, 
called  attention  to  the  fact  that  the  act  of  August  6,  1861,  legalized 
in  every  respect  all  that  was  done  under  the  President's  proclamation 
and  that  it  '^  ratifies  the  proclamation  and  orders  in  the  strongest 
terms.  It  contains  no  exceptions  or  qualifications."  He  observed  that 
the  prior  act,  July  22,  1861,  must  yield  to  the  later  one,  and  also 
that  the  act  of  July  22, 1861,  had  no  bearing  whatever  upon  the  issue 
before  the  court,  but  conceded  said  act  wa6  retroactive  in  its  terms. 

It  appears  from  a  communication  from  the  Auditor  of  the  Treas- 
ury under^date  of  January  4, 1912,  addressed  to  the  Commissioner  of 
Pensions  cluring  the  adjudication  of  the  Geissinger  case,  supra,  that — 

It  lias  been  the  unquestioned  practice  of  this  office  to  hold  that  any  volunteer 
soldier  who  enlisted  after  April  11,  1861,  and  before  July  22,  1861,  for  three 
years,  and  was  honorably  discharged  after  serving  two  years,  is  entitled  to  $100 
bounty  under,  the  act  of  July  22,  1861. 


190  DECISIONS  BELATING  TO  PENSIONS. 

The  Second  Comptroller  of  the  Treasury  on  August  13,  1868,  in  a 
decision  addressed  to  the  Assistant  Adjutant  General  of  the  United 
States,  said : 

I  have  not  the  slightest  doubt  as  to  the  legal  right  of  any  volunteer  who  has 
been  or  may  be  accepted  Into  the  service  and  who  served  faithfully  his  two 
years,  to  the  bounty  given  by  the  act  of  July  22,  1861,  no  matter  at  what  time 
he  entered  since  the  commencement  of  the  Rebellion. 

It  further  appears  that  the  General  Orders  of  the  War  Department 
Nos.  15  and  25,  hereinbefore  mentioned,  and  which  were  legalized 
by  the  act  of  August  6,  1861,  authorized  the  raising  of  only  40  regi- 
ments, and  as  82  regiments  w^ere  accepted  it  was  found  impossible  to 
designate  the  particular  regiments  which  would  be  entitled  to  the 
bounty.  This  condition  was  not  rectified  until  the  act  of  April  22, 
1872,  which  related  merely  to  the  payment  of  the  bounty.  It  did  not 
affect  the  lawful  right  of  a  soldier  to  that  bounty. 

It  is  seen  then,  from  the  foregoing,  that  any  soldier  who  enlisted 
prior  to  July  22, 1861,  or  under  the  proclamation  of  tho  President  of 
May  3,  1861,  he  having  enlisted  for  the  suppression  of  the  rebellion, 
was  entitled  to  $100  l^ounty.  If  he  enlisted  under  the  provisions  of 
the  act  of  July  22,  1861,  although  such  enlistment  was  prior  to  said 
date,  he  was  entitled  to  the  $100  bounty  by  the  express  terms  of  that 
act.  If  he  enlisted  under  the  President's  proclamation  of  May  3, 
1861,  he  was  entitled  to  $100  bounty  under  that  proclamation. 

Under  the  act  of  July  22,  1861,  he  must  have  served  "  two  years, 
or  during  the  war  if  sooner  ended  " ;  and  under  the  President's  procla- 
mation of  May  3,  1861,  he  was  entitled  to  a  bounty  of  $100  when 
honorably  discharged,  no  matter  at  what  date  said  discharge  took 
placie. 

The  act  of  July  28, 1866,  which  provided  additional  bounty  to  cer- 
tain soldiers,  has  no  application  in  the  present  instance,  for  it  is  only 
the  amount  to  which  he  would  have  been  entitled  when  he  reenlisted 
after  desertion  that  can  be  taken  into  consideration  in  determining 
the  amount  of  Federal  bounty.    See  Stone  case,  supra. 

That  part  of  the  Stone  case  which  holds  the  act  of  July  22,  1861, 
was  not  retrospective  or  retroactive  in  its  operation,  and  any  impli- 
cation in  the  Geissinger  case  to  that  effect,  and  any  other  holding  by 
the  department  in  cdnflict  with  the  views  expressed  in  this  present 
opinion,  are  hereby  expressly  overruled. 

In  the  present  instance  this  claimant's  husband  would  have  been 
entitled  to  $100  bounty  under  the  act  of  July  22,  1861,  had  he  con- 
tinued to  serve  out  faithfully  his  first  contract  of  enlistment.  He 
actually  received  $150  bounty  from  the  State  of  Michigan,  and  such 
sum  is  $50  in  excess  of  that  to  which  he  would  have  been  entitled  as 
Federal  bounty. 

His  widow  is  therefore  without  title,  because  her  husband  was  not 
discharged  from  his  first  enlistment  contract;  and  for  reascms  here- 
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inbefore  set  forth,  section  2  of  the  joint  resolution  of  July  1,  1002, 
as  amended  by  the  joint  resolution  of  June  28,  1906,  confers  no 
benefit. 

The  action  is 

Aiflrmed. 

No.  51. 
William  H.  Smith. 

Decided  May  2,  1916. 
Sebtice — ^Drafted  Man— Commencement  of — Act  of  Mat  11,  1912 — ^Recovebt. 

The  military  service  of  a  drafted  man,  pensionable  under  the  act  of  May  11, 
1912,  commences  from  the  date  of  his  acceptance  by  the  board  of  enrollment 
in  accordance  with  the  provisions  of  the  draft  act  of  March  3,  1863. 

Money  erroneously  paid  to  a  pensioner  can  not  be  recovered  by  the  Government 
by  withholding  payment  of  current  pension  unless  occasioned  by  fraud  or 
mistake  of  fact. 

SwEENET,  Assistant  Secretary, 

This  claim  involves  the  question  of  the  length  of  service  of  the 
soldier.  The  act  of  May  11,  1912,  provided  that  certain  soldiers  be 
pensioned,  the  amount  per  month  depending  upon  the  age  of  the 
soldier,  and  his  total  service. 

This  soldier  first  served  for  a  period  of  3  months  and  18  days  in 
1861,  when  he  was  honorably  discharged.  His  second  service  was 
in  1864,  when  he  was  drafted  on  September  22,  1864,  accepted  for 
eni'ollment  October  17,  1864,  and  again  honorably  discharged  June 
6,  1865. 

If  his  last  enlistment  shall  be  calculated  as  of  the  date  of  Sep- 
tember 22,  1864,  his  two  periods  of  service  will  amount  to  1  year 
and  4  days ;  but  if  calculated  from  the  date  of  his  enrollment,  Octo- 
ber 17,  1864,  his  two  periods  of  service  would  only  amount  to  11 
months  and  9  days.  He  was  first  pensioned  under  the  act  of  Feb- 
ruary 6, 1907,  at  $15  per  month. 

Under  said  act  of  May  11,  1912,  he  was  given  a  rerating  there- 
under of  $20  per  month,  to  commence  May  16,  1912,  the  date  of  his 
birth  being  accepted  as  December  17,  1839.  At  the  time  of  the  re- 
rating  he  was  accredited  with  1  year  and  4  days  service.  After- 
wards the  claim  was  reopened. and  the  period  of  his  last  service  was 
adjudged  to  begin  October  17,  1864,  thereby  reducing  his  total 
service  to  11  months  and  9  days.  Upon  this  rating  $19  per  month 
was  allowed  him  from  May  16,  1912,  to  December  17,  1914,  and 
$22.50  per  month  thereafter.  This  adjudication  involved  a  deduction 
of  $1  per  month  from  May  16,  1912,  to  December  16,  1914,  for  the 
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reason  that  his  period  of  service  had  been  reduced  from  1  year  and 
4  days  to  11  months  and  9  days. 

From  this  action  of  the  commissioner  claimant  has  prosecuted  an 
appeal  to  the  department. 

Concerning  his  first  service  from  April  16, 18Cfl,  to  August  4, 1861, 
there  is  no  dispute.  Claimant  contends  that  his  second  service  under 
the  act  of  March  3,  1863,  should  be  accepted  from  the  day  his  name 
was  drawn  in  the  draft,  to  wit,  September  22, 1864.  As  stated,  under 
the  last  adjudication  of  the  conmiissioner,  his  entire  term  of  service 
would  be  11  months  and  9  days,  and  under  claimant's  contention  it 
would  be  1  year  and  4  days,  thus  making  a  difference  of  $1  per  month, 
so  far  as  service  is  concerned. 

The  act  of  March  3,  1863,  provided  that  all  able-bodied  male  citi- 
zens of  the  United  States  between  the  ages  of  20  and  45  years  should 
constitute  the-  national  forces  and  be  compelled  to  perform  military 
duty  when  called  out  by  the  President ;  that  there  should  be  constituted 
boards  of  enrollment,  to  consist  of  the  provost  marshal  and  two  other 
persons  to  be  appointed  by  the  President,  one  of  whom  should  be  a 
licensed  and  practicing  physician  and  surgeon ;  that  persons  enrolled 
•  should,  for  two  years,  be  subject  to  be  called  into  the  military  service, 
and  when  called  into  the  service  should  be  placed  on  the  same  footing 
as  volunteers  for  three  years;  that  whenever  it  might  be  necessary 
to  call  out  the  national  forces  the  boards  should,  under  the  direction 
of  the  President,  make  a  draft  of  the  required  nimiber  and  50  per 
cent  in  addition ;  and  that  the  persons  drawn  should  be  notified  to 
appear  at  a  designated  rendezvous  to  report  for  duty. 

The  act  also  provided  that  all  drafted  persons  should,  on  arriving 
at  the  rendezvous,  be  carefully  inspected  by  the  surgeon  of  the  board, 
who  was  required  to  report  each  one's  physical  condition  to  the  board; 
that  all  persons  drafted  and  claiming  exemption  from  military  duty 
should  present  their  claims  to  the  board;  and  that  as  soon  as  the 
required  number  of  able-bodied  men  liable  to  do  military  duty  should 
be  obtained  from  the  list  of  those  drafted  the  remainder  should  be 
discharged. 

It  is  clearly  evident  from  these  provisions  of  what  is  known  as  the 
draft  act  of  March  3,  1863,  that  enrollment  did  not  put  men  into  the 
military  service,  but  only  established  their  liability  to  be  called  out. 
The  draft  did  not  put  men  into  the  military  service  for  the  reason 
that  50  per  cent  more  than  the  required  number  were  drafted,  and 
it  was  only  intended  that  a  part  of  the  number  drafted  should  be 
received  into  the  service.  The  means  of  ascertaining  the  number  to 
be  received  were  specifically  provided.  Certainly  the  mere  act  of 
reporting  at  the  rendezvous  did  not  put  them  in  the  service,  for  those 
who  were  to  go  in  were  yet  to  be  selected.  It  clearly  appears  that 
each  person  drafted  was  first  to  be  carefully  inspected  by  the  surgeon 
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of  the  board,  who  was  to  report  to  the  board  his  physical  condition, 
the  board  was  then  to  pass  upon  his  case,  and  its  decision  was 
final.  The  department  is,  therefore,  clearly  of  opinion  that  a  drafted 
man  must  have  been  first  accepted  by  the  board,  and  that  his  accept- 
ance and  enrollment  put  him  in  the  service.  This  construction  of  the 
act  is  the  same  as  that  of  the  War  Department. 

It  therefore  follows  that  claimant's  second  service  actually  began 
when  he  was  accepted  by  the  board  of  enrollment  on  October  17, 
1864,  and  that  his  total  service  was  correctly  adjudicated  to  be  11 
months  and  9  days. 

Concerning  the  other  issue  raised  by  the  appeal,  that  the  adjudi- 
cation of  the  commissioner  fixing  the  date  of  the  commencement  of 
his  last  service  on  October  17,  1864,  also  requires  claimant  to  make 
reimbursement  of  $1  per  month  from  May  16,  1912,  to  December  16, 
1914,  it  is  well  settled  that  pension  moneys  can  not  be  recovered  by 
the  Government,  unless  occasioned  by  fraud  or  mistake  of  fact.  As 
the  commissioner  in  the  first  adjudication  of  claimant's  application 
for  an  increase  in  his  pension  under  the  act  of  May  11,  1912,  ruled 
that  his  last  term  of  service  began  September  22,  1864,  there  is  no 
mistake  of  fact  involved ;  neither  is  there  any  fraud  shown,  actual 
or  constructive,  the  later  action  of  the  commissioner  being  merely 
a  reversal  of  his  former  judgment  upon  the  same  state  of  facts.  In 
such  cases  there  is  no  authority  in  law  for  recovery,  and  the  depaj*t- 
ment  has  invariably  so  held.  With  this  modification  the  action  of 
the  commissioner  is 

AHJirmed. 

[Note:  This  decision  seems  to  overrule  cases  of  Eaton,  15  P.  D.,  232;  ElHs, 
17  P.  D.,  15;  and  Strange,  17  P.  D.,  168,  so  far  as  they  relate  to  the  commence- 
ment of  the  pensionable  period  of  service  of  a  drafted  man.^-Edltor.J 


No.  52. 
Grace  E.,  as  Adopted  Minor  Child  of  Sa^iuel  Collett, 

Decided  May  10,  1916. 
MiNOB — Adopted  Child — No  Pensionable  Titlb. 

Title  to  pension  is  vested  by  the  provisions  of  the  pension  laws  only  In  the 

legitimate  children  of  a  soldier,  born  of  a  lawful  and  valid  marriage,  or 

those  who  were  born  before  such  marriage  but  were,  either  before  or  after 

the  marriage  of  their  parents,  acknowledged  by  the  soldier  as  his  children. 

Sec.  4704,  R.  S. 

An  adopted  child  has,  therefore,  no  title  to  pension. 

Sweeney,  Assistant  Secretary. 

The  alleged  guardian  filed,  July  1,  1915,  her  declaration  under 
the  act  of  June  27,  1890,  in  behalf  of  Grace  E.,  an  alleged  adopted 
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child  of  the  soldier,  and  was  advised  January  21,  1916,  of  the  rejeo- 
tion  of  the  claim  on  the  ground  that  the  child  for  whom  pulsion  is 
elaiined  is  not  the  child  of  the  soldier.  From  this  action  an  appeal 
was  entered  March  15,  1916. 

The  sole  issue  in  this  case  is  as  to  whether  or  not  an  adopted  child 
of  a  soldier  has,  under  any  circumstances,  a  title  to  pension. 

So  far  as  the  title  of  a  child  of  a  soldier  is  concerned,  it  is  axio- 
matic that  the  chUd  must  be  legitimate.  In  the  entire  history  of 
joirisprudenee,  when  a  child  of  an  individual  or  individuals  is  men- 
tioned, it  has  reference  solely  to  a  legitimate  child. 

When  legaUy  construed  the  term  children  is  confined  to  legitimate  children. 
7  Ve«.,  ch.  45a 

A  legitimate  child  is  one  born  in  lawful  wedlock,  marriage  being  considered 
by  all  civilized  nations  as  the  only  source  of  legitimacy.  Bouvier's  Law  Dic- 
tionary, title,  Legitimacy. 

This  basic  principle  has  been  the  foundation  of  the  holding  of  the 
department,  so  far  as  the  title  of  a  child  of  a  soldier  to  a  pension  is 
concerned,  as  far  back  as  1867,  when  Assistant  Secretary  Otto  held 
in  the  case  of  Mehitable  J.  Pinkham,  6  L.  B.  P.,  280,  that  the  pen- 
sion laws,  so  far  as  children  are  concerned,  are  confined  to  legitimate 
children. 

It  is  true  that  in  the  Pinkham  case  it  was  held  that  State  statutes 
gQverned  in  the  question  of  legitimacy,  but  such  holding  was  long 
since  overruled  and  the  well-recognized  doctrine  established  that  in 
pension  cases,  so  far  as  the  title  of  children  is  concerned,  State  stat- 
utes have  no  bearing  or  effect.    Minors  of  Plount,  14  P.  D.,  428. 

The  Revised  Statutes,  section  4704,  said  section  being  based  upon 
the  parent  act  of  March  8,  1878,  17  Stat.  L.,  570,  provides: 

In  the  administration  of  the  imnsion  laws  children  born  before  the  marriage 
of  their  parents,  if  acknowledged  by  the  father  before  or  after  the  marriage, 
shall  be  deemed  legitimate. 

It  follows  that  children,  in  order  to  have  title  to  pension,  must 
be  those  who  are  the  fruit  of  a  lawful  and  valid  marriage,  or  those 
who  were  born  before  such  marriage  but  were  either  before  or  after 
it  acknowledged  by  the  soldier  as  his  children.  This  has  been  repeat- 
edly held  by  the  department  in  a  long  line  of  cases,  and  citations  are 
unnecessary. 

It  is  contended  in  the  appeal  that  the  same  rule  ought  to  apply  in 
tbe  case  of  adopted  children  as  was  applied  to  the  mother  of  an 
adopted  child,  in  the  case  of  Van  Name,  20  P.  D.,  66,  in  that  a  child 
is,  in  fact,  more  dependent  upon  its  father  than  is  the  mother,  the 
argument  in  the  Van  Name  case  being  based  upon  the  doctrine 
that  the  basis  of  pension  to  dependent  relatives  is  deprivation  of 
maintenance. 
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The  contention  and  reasoning  in  the  appeal  is  fallacious  in  the 
extreme,  for  dependence,  per  se,  is  not  the  foundation  of  the  title  of 
a  child  to  a  pension.  Its  title  rests  solely  and  exclusively  in  the  first 
instance  upon  the  fact  that  it  is  the  actual  offspring  of  the  soldier. 

The  laws  governing  the  adoption  of  children,  and  their  rights 
when  adopted,  are  wholly,  in  the  United  States,  within  the  province 
of  State  legislation;  and  it  is  a  well-accepted  principle  that  State 
laws  have  no  for^e  or  effect  in  pension  matters  unless  made  so  by 
Federal  statute,  it  being  observed  that  there  is  no  Federal  statute 
regarding  the  status  of  adopted  children  in  the  matter  of  pensions. 

The  department  therefore  holds  that  an  adopted  child  of  a  sol- 
dier has  no  title  to  pension,  and  the  action  appealed  from  is 

No.  53. 

EUZABETH  RlSTOW,  WlDOW. 

Decided  May  10,  1916. 

DiscHAitOE — Joint  Resolxjtion  of  July  1,  1902,  as  Amended  bt  Joint  Resolu- 
tion OF  June  28,  1906 — Desertion — Bounty — ^Acr  of  April  9,  1908. 

Soldier  first  enlisted  August  15,  1862,  deserted  August  4,  1863,  and  was  never 
discharged.  Reenlisted  November  28,  1863,  and  was  honorably  discharged 
January  28,  1865.  He  would  have  been  entitled  to  $100  oounty  had  he 
served  out  his  first  enlistment  faithfully.  He  received  by  reason  of  his 
second  enlistment  bounty  amounting  to  $180. 

Held: 

Having  received  by  reason  of  his  second  enlistment  bounty  in  excess  of  that 
to  which  he  would  have  been  entitled  had  he  served  out  his  first  enlistment 
faithfully,  the  joint  resolution  of  July  1,  1902,  as  amended  by  the  joint 
resolution  of  June  28, 1906,  confers  no  benefit.    Arkley  Christian,  20  P.  D.  87. 

As  he  was  not  honorably  discharged  from  all  military  service  contracted  by  him 
to  be  performed  during  the  Civil  War,  his  widow  has  no  title  to  pension 
under  the  provisions  of  the  act  of  April  19,  1908. 

Sweeney,  Assistant  Secretary: 

The  above-named  widow  filed,  March  24,  1915,  her  application 
under  the  act  of  April  19, 1908,  and  was  informed,  March  2, 1916,  of 
the  rejection  of  the  claim — 

On  the  ground  soldier  was  not  honorably  discharged  from  all  service  which 
he  contracted  to  perform  during  the  Civil  War,  having  deserted  from  Company 
0.  Eighth  United  States  Infantry,  August  4,  1863,  as  shown  by  the  records 
of  the  War  Department.  The  provisions  of  the  joint  resolution  of  July  1, 
1902,  affords  no  relief  for  the  reason  that  on  his  reenlistment  in  Company  E, 
Thirty-ninth  New  York  Infantry,  November  26,  1863,  he  received  bounty  m 
excess  of  that  to  which  he  would  have  been  entitled  had  he  continued  to  serve 
faithfully  during  his  first  term  of  enlistment 
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The  record  shows  this  soldier  enlisted,  August  15,  1862,  under  the 
name  of  John  Riston,  as  a  private  in  Company  G,  Twenty-fifth 
Regiment,  Wisconsin  Volunteer  Infantry,  being  transferred  Janu- 
ary 30,  1863,  to  the  Regular  Army  as  a  private,  and  was  assigned 
to  Company  C,  Eighth  Regiment,  United  States  Infantry.  He  is 
also  borne  on  the  rolls  as  John  Ristow.  He  deserted  from  said 
(organization  August  4,  1863,  was  never  discharged  therefrom^  and 
he  reenlisted  under  the  name  of  Charles  Homan,  November  26,  1863, 
us  a  private  in  Company  E,  Thirty-ninth  Regiment,  New  York  Vol- 
unteer Infantry,  and  was  honorably  discharged  therefrom  as  a  cor- 
poral January  28,  1865. 

The  record  further  shows  that  when  he  was  transferred  to  Com- 
pany C,  Eighth  United  States  Infantry,  January  30.  1863,  it  was 
for  the  balance  of  his  term  of  service  in  the  Volunteer  Infantry, 
which  was  to  continue  from  said  last  mentioned  date,  two  years  and 
seven  months. 

No  attempt  appears  to  have  been  made  to  have  the  charge  of 
desertion  removed ;  in  fact,  so  far  as  the  department  can  learn  from 
the  files,  this  man  was  pensioned  ever  since  discharge  under  the  name 
of  Charles  Homan,  and  the  fact  he  was  a  deserter  from  the  Regular 
Army  has  not  been  known  to  the  Pension  Bureau  until  his  widow 
filed  application  for  pension. 

As  to  this  the  department  will  not  comment  at  the  present  time, 
for  that  matter  is  not  before  it,  the  issue  being  solely  as  to  whether 
the  soldier,  having  deserted  from  a  prior  service  and  thereby  losing 
title  to  pension  on  account  of  service,  could  have  his  status  restored 
under  the  joint  resolution  of  July  1,  1902,  thereby  giving  title  to  his 
widow.  Said  joint  resolution,  so  far  as  it  affects  this  case,  is  as 
follows : 

Sec.  2.  That  In  the  administration  of  the  pension  laws  any  enlisted  man  or 
commissioned  officer  of  the  Army,  including  regulars,  volunteers,  and  militia, 
or  any  appointed  or  enltsteil  man  of  the  Navy  or  Marine  Ck>rps,  who  was  hon- 
orably discharged  from  any  subsequent  contract  of  service  entered  into  by  him 
during  the  late  War  of  the  Rebellion,  shall  be  held  and  considered  to  have  been 
honorably  discharged  from  all  previous  contracts  of  service  as  commissioned 
officer  or  enlisted  man  previously  entered  Into  by  him  with  the  Unitetl  States 
during  said  war:  Provided^  That  such  enliste<l  or  appointed  man  or  non- 
commissioned officer  served  not  less  than  six  months  under  any  subsequent  en- 
listment, appointment,  or  commission;  that  his  entire  service  under  any  subse- 
quent enlistment,  appointment,  or  commission  was  faithful,  •  and  that  he  did 
not  receive  by  reason  of  said  enlistment,  appointment,  or  commission  any 
bounty  or  gratuity  other  than  from  the  United  States  in  excess  of  that  to  which 
he  would  have  been  entitled  If  he  had  contInue<l  to  serve  faithfully  until  hon- 
orably discharged  under  any  contract  of  service  previously  entered  into  by  him, 
either  in  the  Army.  Navy,  or  Marine  Corps,  during  the  War  of  the  Rebellion. 

The  following  is  a  copy  of  a  letter  from  the  Auditor  for  the  War 
Department,  under  date  of  January  14,  1916,  in  response  to  an 
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inquiry  addressed  to  said  Auditor  by  the  Commissioner  of  Pensions 

May  4,  1915 : 

In  the  case  of  Charles  Homan,  late  corporal  (Company  E,  Thirty-ninth  New 
York  Infantry,  the  soldier  was  paid  December  1,  1863,  $60  advance  bounty 
under  the  provisions  of  the  joint  resolution  of  January  13,  1864.  He  was  paid 
on  discharge,  January  28,  1865,  $120 — second,  third,  and  fourth  installments 
of  recruit  bounty  under  said  Joint  resolution,  and  also  erroneously  paid  on 
same  voucher  $75,  balance  of  bounty  under  act  of  July  22,  1861.  He  had  re- 
ceived $25  advance  bounty  under  the  last-named  act  on  his  enlistment  in 
Ck>mpany  G,  Twenty-fifth  Wisconsin  Infantry. 

It  was  held  in  the  case  of  Arkley  Christian,  20  P.  D.,  87,  among 
other  things,  that  if  one  received  on  a  subsequent  enlistment  a  bounty 
in  excess  of  that  to  which  he  would  have  been  entitled  had  he  served 
out  faithfully  his  prior  service,  the  joint  resolution  confers  no  benefit. 

The  soldier  was  entitled  to  $100  bounty  from  the  Government  if 
he  had  served  his  first  enhstment  faithfully,  and  he  received  from 
the  Government  by  reason  of  his  second  enlistment  $180.  The  joint 
resolution,  therefore,  is  of  no  benefit  and  the  action  is 

Afflrmed. 


No.  54. 
Frank  Ferrin,  alias  Cyrus  F.  Dunby, 

Decided  May  21,  1916. 

AcFB — Census  Report — Enlistment  Contracts  of-  Minors — Void — Voidable — 

Release  from — How  Effected; 

• 
Soldier  enlisted  August  20,  1861,  when  2  days  less  than  16  years  of  age,  and 
deserted  January  20,  1863,  when  nearly  7  months  less  than  18  years  of  age. 
He  reenlisted  August  12,  1864,  and  was  honorably  discharged  June  17,  1865, 
but  was  never  discharged  from  his  first  enlistment  contract. 

Held: 

A  minor's  enlistment  contract  Is  not  void  but  voidable.  Hyer  v,  Hyatt,  4 
Cranch,  C.  C,  276. 

The  act  of  desertion  relieves  no  one  from  the  obligations  of  an  enlistment  con- 
tract. A  minor  must  have  recourse  to  lawful  methods  ii*  order  to  avoid 
his  enlistment  contract  on  the  ground  of  infancy,  and  desertion  Is  not 
a  lawful  method.  In  re  Morrlssey,  137  U.  S.,  157;  In  re  Grimley,  137 
U.  S.,  147;  In  re  Cosenow,  37  Fed.  Rep.,  668. 

The  act  of  December  10, 1814,  prescribing  ages  for  enlistment  was  in  force  from 
the  commencement  of  the  Civil  War  to  July  4,  1864. 

Tbe  decision  In  the  case  of  Stine,  9  P.  D..  488,  Is  expressly  overruled,  and  all 
other  decisions  wherein  principles  or  views  are  announced  or  expressed 
which  are  In  conflict  with  the  present  decision  are  either  overruled  or  modi- 
fied, as  the  case  may  be. 
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Sweeney,  Assistant  Secretary. 

This  appeal  entered  February  11,  1916,  is  from  the  refusal,  Feb- 
ruary 9, 1916,  to  reopen  a  claim  under  the  act  of  June  27,  1890,  said 
claim  having  been  rejected  October  5, 1910,  the  action  being  afiimied 
by  departmental  decision  promulgated  July  21,  1911. 

The  soldier  enlisted  as  a  private  under  the  name  of  Frank  Ferrin, 
in  Company  H,  Third  New  Hampshire  Volunteer  Infantry,  August 
20,  1861,  and  deserted  therefrom  January  20,  1863.  He  reenlisted 
as  a  private  in  Company  C,  Fourth  Massachusetts  Heavy  Artil- 
lery, August  12,  1864,  and  was  honorably  discharged  therefrom 
June  17,  1865.  He  filed  two  declarations  under  the  act  of  June  27, 
1890,  viz,  February  24,  1903,  and  February  17,  1910,  both  claims 
being  rejected  on  the  ground  that  having  deserted  from  his  first  con- 
tract of  service  and  never  having  been  honorably  discharged  there- 
from he  has  no  title  to  pension  imder  the  act  of  JuAe  27,  1890 ;  and 
further,  that  the  joint  resolution  of  July  2,  1902,  failed  to  afford 
him  any  benefit^  inasmuch  as  he  received  bounty  under  his  sciond 
enlistment  in  excess  of  that  to  which  he  would  have  been  entitled  had 
he  faithfully  served  out  his  first  contract  of  enlistment.  He  also  has 
filed  in  the  past  other  claims  under  the  act  of  February  6,  1907, 
these  claims  having  been  rejected  on  the  same  ground  as  just  set 
forth. 

In  its  decision  of  July  21,  1911,  18  P.  D.,  440,  the  department 
discussed  at  great  length  the  merits  of  this  case  under  its  various 
phases,  and  contentions  of  the  claimant.  It  appears  that  the  ques- 
tion of  age  entered  into  the  equation,  and  the  claimant  contended 
that  inasmuch  as  he  was  under  18  years  of  age  when  he  first  enlisted, 
said  enlistment  was  void,  and  conseqifently  his  desertion  from  the 
service  could  not  deprive  him  of  his  title  to  pension. 

Up  to  the  present  time  the  Commissioner  of  Pensions  has  held, 
and  such  holding  has  been  affirmed  by  the  department^  that  the 
claimant  was  born  August  22,  1844,  and  consequently  was  over  18 
years  of  age  when  he  deserted;  but  upon  mature  consideration  the 
department  is  of  the  opinion,  for  causes  which  will  hereinafter  be 
stated,  that  the  best  evidence  in  the  case  shows  he  was  born  Augtist 
22,  1845,  instead  of  August  22,  1844.  When  he  first  enlisted,  August 
20,  1861,  he  stated  his  age  as  18  years;  when  he  enlisted  August  12, 
1864,  he  stated  his  age  was  20  years,  while  the  census  report  of  1850, 
which  was  taken  August  29, 1850,  shows  he  was  bom,  by  proper  com- 
putation, in  the  year  1844. 

The  reasons  for  holding  this  claimant  bom  August  22^  1844,  are 
fully  set  forth  in  the  departmental  decision  aforesaid,  and  it  is  not 
necessary  to  again  go  over  the  matter  in  detail.  It  is  true  the  claim- 
ant seems  to  have  made  a  strong  endeavor  to  show 'he  was  bom  in 
1845,  and  this  has  been  looked  upon  by  the  department  with  sus- 
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picion;  for  if  he  could  establish  such  fact  it  would  unquestionably 
make  him  under  the  age  of  18  years  when  he  deserted,  and  because  of 
certain  holdings  of  the  department  as  to  the  military  stiatus  ot  a 
minor  it  might,  under  some  circumstances,  be  possible  for  him  to 
establish  title  to  pension  on  the  ground  that,  being  under  military 
age  when  he  made  his  first  enlistment  contract,  such  contmet  was 
void,  and  he  could  not  be  held  to  military  service  thereunder. 

There  is  one  prominent  feature  in  the  -case  regarding  age  which, 
under  the  circumstances,  should  now  be  given  greater  weight  than 
heretofore.  The  appellant's  mother  has  testified  unequivocally  that 
he  was  bom  August  22,  1845,  but,  on  account  of  what  has  just  been 
said,  the  mother's  statement  has  not  been  accepted  as  outweighing 
other  evidence. 

The  report  of  the  census  has  been  of  great  weight  in  previous  con- 
aderation  of  this  claim,  and  has  been  a  most  important  factor  in  de^ 
cermining  his  age.  It  was  believed  for  some  little  time  before,  as  well 
as  subsequent  to  the  passage  of  the  act  of  May  11, 11>12,  during  which 
period  the  question  of  age  was  often  the  issue,  that  the  reports  of 
the  Census  Bureau  were  of  much  value,  as  evidence,  when  the  age  of 
a  soldier  was  in  question.  Accordingly  the  department  considered 
somewhat  at  length  the  value  of  these  reports  in  the  case  of  Beuben 
Holland,  jr.,  19  P.  D.,  115,  It  appears  that  the  laws  and  regula- 
tions pursuant  thereto  governing  the  taking  of  the  census  of  1850 
and  1860  were  to  the  effect  that  ages  should  be  recorded  as  they 
actually  were  on  the  1st  day  of  June  in  the  year  in  which  the  enu- 
meration was  made.  It  was  naturally  to  be  presumed  that  the  law 
was  followed  by  the  enumerators,  and  hence  the  department  held  in 
the  Holland  case  that  very  considerable  weight  might  be  given  to 
the  census  reports  in  general,  as  evidence  in  pension  cases,  subject  to 
certain  exceptions. 

It  has  developed,  however,  since  the  rendering  of  the  Holland 
decision,  that,  as  a  matter  of  fact,  many  of  the  enumerators  were  not 
at  all  particular  in  their  observance  of  that  part  of  the  law,  and  fre- 
quently recorded  ages  as  they  were  on  the  date  of  the  enumeration, 
thus  destroying  in  a  large  measure  the  supposed  accuracy  of  their 
reports  in  this  respect,  more  particularly  so  far  as  the  variation  of  one 
year  is  concerned;  for  one  may  be  of  two  different  ages  in  the  same 
calendar  year.  If  bom,  say  on  July  1,  one  would  be,  after  JuJy  1, 
one  year  older  than  prior  to  July  1,  according  to  common  parlance. 

And  so  it  has  proved,  the  department  believes,  in  the  present  in- 
stance.  According  to  the  census  of  1850  appellant  was  bom  in  the 
year  1844,  but  making  allowance  for  the  possible,  even  probable^  non- 
observance  of  the  census  law  as  to  dates,  it  is  now  concluded  that 
the  better  evidence  in  the  case  is  to  the  effect  that  he  was  bovn  in 
1846.    The  Commissioner  of  Pensions  concedes  the  justice  of  such  a 
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conclusion,  and  the  department  is  of  the  opinion,  and  now  holds, 
that  the  evidence  shows  Ferrin  was  bom  August  22,  1845,  which 
would  make  him  imder  16  years  of  age  at  the  date  of  his  first  en- 
listment, and  under  18  at  his  desertion. 

This  conclusion,  however,  it  will  be  found  later  on,  does  not  alter 
the  legal  aspect  of  the  case,  for  it  matters  little  whether  he  was  born 
in  1844  or  1845. 

The  issue,  then,  is  as  to  the  rights  and  obligations  of  one  who  en- 
lists under  16  years  of  age  and  deserts  prior  to  his  reaching  the  age 
of  18  years. 

Sections  1116,  1117  and  1118,  Revised  Statutes,  are  as  follows: 

Sec.  1116.  Recruits  enUsting  in  the  Army  must  be  effective  and  ablie*bodied 
men,  and  between  the  ages  of  16  and  85  years  at  the  time  of  their  enlistment. 

Sec.  1117.  No  person  under  the  age  of  21  years  shall  be  enlisted  or  mustered 
into  the  military  service  of  the  United  States  without  the  written  consent  of  his 
parents  or  guardians,  provided  that  such  minor  has  such  parents  or  guardians 
entitled  to  his  custody  and  control. 

Sec.  1118.  No  minor  under  the  age  of  16  years,  no  insane  or  intoxicated  per- 
son, no  deserter  from  the  military  service  of  the  United  States,  and  no  person 
who  has  been  convicted  of  a  felony  shall  be  enlisted  or  mustered  into  the  mili- 
tary service. 

Contracts  of  minors  are  often  referred  to  as  "  void  "  and  "  void- 
able"; but  it  appears,  after  a  most  careful  investigation,  that  these 
two  words  are  frequently  used  interchangeably.  In  fact,  it  is  ex- 
tremely doubtful  if  any  contract  made  by  an  infant  is  absolutely 
void.    Mr.  Pollock  says,  in  his  work  on  Contracts,  pages  52-59 — 

It  has  been  commonly  said  that  an  agreement  made  by  an  Infant,  If  such 
that  It  can  not  be  for  his  benefit,  Is  not  merely  voidable  but  absolutely  void; 
though  In  general  his  contracts  are  voidable  only  at  his  option.  But  this  dis- 
tinction is  in  Itself  unreasonable  and  is  supported  by  little  or  no  real  authority, 
while  there  is  considerable  authority  against  it.  The  unreasonableness  seems 
hardly  to  need  any  demonstration.  The  object  of  the  law  which  Is  the  pro- 
tection of  infants  Is  amply  secured  by  not  allowing  the  contract  to  be  enforced 
against  him  during  his  Infancy  and  leaving  it  in  his  option  to  affirm  or  re- 
pudiate it  at  his  full  age.  Moreover,  the  distinction  Is  arbitrary  and  doubtful, 
for  It  must  always  be  difficult  to  say  whether  a  particular  contract  can  not 
possibly  be  beneficial  to  the  party.  As  for  the  authorities,  the  word  "void" 
has  no  doubt  been  frequently  used ;  but  then  it  is  likewise  to  he  found  in  cases 
where  it  Is  quite  settled  that  the  contract  Is  In  truth  only  voidable. 

In  the  case  of  Curtin  v.  Pattons,  11  S.  &  R.,  311,  the  court,  in 
remarking  upon  an  infant's  contract,  called  it  "absolutely  void"; 
and  yet  almost  in  the  same  breath  it  used  the  words  "confirming" 
and  "  distinct  acts  of  confirmation,"  plainly  indicating  the  court  did 
not  mean  to  hold  the  contract  was  incapable  of  ratification. 

There  are  many  other  cases  in  which  it  is  manifest  that  the  lan- 
guage of  textbook  writers,  and  of  judges,  and  even  of  legislatures,  is 
no  safe  guide  when  the  word  "  void  "  is  used. 
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This  confusion  of  terms  has  led  most  modern  writers  to  reject  the 
words  "  void  "  and  "  voidable  "  in  referring  to  infants,  substituting 
in  their  places  the  words  "  valid  "  and  "  voidable."  This  is  especially 
noticeable  with  Mr.  Wharton,  Mr.  Anson,  and  Mr.  Addison,  in  their 
works  on  Contracts,  and  in  Benjamin  on  Sales,  Schouler  on  Domestic 
Relations,  and  Daniel  on  Negotiable  Instruments. 

In  Hyer  v.  Hyatt,  4  Cranch,  C.  C,  276,  the  court  said : 

I  am  incUned  to  think  that  no  contract  entered  into  by  an  infant  is  abso- 
lutely void,  though  contracts  by  infants,  except  for  necessaries,  are  voidable. 
•  •  ♦  But  I  doubt  whether  in  law  there  be  any  difference  as  to  validity 
between  those  which  are  beneficial  and  those  which  are  prejudicial  to  the  in- 
fant; both  are  voidable,  but  neither  is  absolutely  void.  There  is  no  case  in 
which  it  has  been  decided  that  a  contract  between  an  Infant  and  an  adult 
can  be  avoided  by  the  adult  upon  the  ground  of  infancy  of  the  other  party. 
If  the  contract  were  absolutely  void  neither  party  would  be  bound. 

Baron  Parke,  in  his  opinion  in  the  leading  case  of  Williams  v. 
Moor,  in  11  M.  and  W.,  said : 

We  can  see  no  sound  or  reasonable  distinction  in  this  respect  between  the 
liability  of  an  infant  on  account  stated  and  his  liability  for  goods  sold  and 
delivered,  or  any  other  contract  ♦  ♦  ♦  The  general  doctrine  is  that  a 
party  may,  after  he  attains  the  age  of  21,  ratify  and  so  make  himself  liable 
on  contracts  made  during  Infancy.  We  think  that  on  principle  unopposed  by 
authority,  this  may  be  done  on  a  contract  arising  on  account  stated,  as  well  as 
on  any  other  contract. 

In  the  case  of  Cheshire  v.  Barrett,  4  McCord,  S.  C,  241,  the 
court  said : 

Those  (contracts)  based  upon  a  moral,  legal,  and  valuable  consideration  bind 
ndults.  The  policy  of  the  law  permits  an  infant  to  avoid  them,  but  if,  after 
arriving  at  full  age,  he  thinks  proper  to  affirm  them,  he  ought  to  be  bound. 

In  one  or  two  instances  Federal  courts  have  indicated  that  an 
enlistment  contract  entered  into  by  an  infant  prior  to  16  years  of  age 
is  void ;  but  after  what  has  been  said  it  is  not  believed  the  Federal 
courts  meant  to  use  the  word  "  void "  to  signify  something  which 
does  not  and  could  not  by  any  possibility  have  any  force,  which 
would  be  the  case  were  the  word  used  in  its  definite  technical  sense. 
In  other  words,  the  Federal  courts  did  not  mean  to  say,  by  the  use  of 
the  word  "  void,"  that  under  certain  circumstances  the  contract  of  en- 
listment made  prior  to  the  party  reaching  the  age  of  16  could  not  be 
ratified  after  reaching  a  proper  age;  and  if  this  be  a  correct  conclu- 
sion it  would  simply  mean  that  the  infant,  by  repudiation,  might 
avoid  the  contract. 

Ferrin  lacked  two  days  of  being  16  years  old  when  he  enlisted, 
but  he  served  after  he  was  16  years  of  age,  from  August  22,  1861,  to 
January  20,  1863,  and  performed  the  duties  incumbent  upon  him  by 
his  enlistment  contract  up  to  January  20,  1863,  a  period  of  some  17 
months.    During  this  time  he  did  no  act  indicating  in  the  slightest 


202  DECISIONS  RELATING  TO  PENSIONS. 

manner  that  he  intended  to  repudiate  the  contract  he  had  entered 
into. 

In  re  Morrissey,  137  U.  S.,  157,  the  facts  are  as  follows:  Mor- 
rissey  enlisted  August  23  and  deserted  September  18,  1883.  He  was 
17  years  of  age  when  he  enlisted  and  had  a  mother  living  who  did 
not  consent  to  his  enlistment.  He  remained  in  concealment  from  the 
date  of  his  desertion  until  he  was  past  22  years  of  age,  and  in  Feb- 
ruary, 1889,  went  to  a  recruiting  office  and  demanded  his  discharge 
on  the  ground  that  he  was  a  minor  when  he  enlisted.  He  was  taken 
into  custody  by  the  military  authorities  and  then  endeavored  to 
obtain  his  release  on  the  ground  that,  being  under  18  years  of  age  at 
the  date  of  his  enlistment  contract,  said  contract  was  not  binding  at 
the  time  it  was  entered  into. 

Mr.  Justice  Brewer,  in  rendering  the  opinion  of  the  court,  after 
citing  section  1117,  Revised  Statutes,  said : 

But  this  provision  Is  for  the  benefit  of  the  parent  or  guardian.  It  means 
simply  that  the  Government  will  not  disturb  the  control  of  a  parent  or  guardian 
of  his  or  her  child  without  consent.  It  gives  tlie  right  to  such  parent  or 
guardian  to  involve  the  aid  of  the  court  and  secure  the  restoration  of  a  minor 
to  his  or  her  control ;  but  it  gives  no  privileges  to  the  minor. 

The  age  at  which  an  infant  shall  be  competent  to  do  any  acts  or  perform  any 
duty,  military  or  civil,  depends  wholly  upon  the  legislature,  U.  S.  v.  Bain- 
bridge,  1  Mason,  71;  Wassun  v.  Feeney,  121  Mass.,  93,  95.  Congress  has 
declared  that  minors  over  the  age  of  16  are  capable  of  entering  the  military 
service  and  undertaking  and  performing  its  duties.  An  enlistment  is  not  a 
contract  only  but  .effects  a  change  of  status. 

*  «  «  *  *  *    '  « 

In  this  case  the  parent  never  insisted  upon  her  right  of  custody  and  control; 
and  the  fact  that  he  had  a  mother  living  at  the  time  is,  therefore,  iramaterlaL 
The  contract  of  enlistment  was  good  so  far  as  the  petitioner  is  concerned.  He 
was  not  only  de  facto,  but  de  Jure,  a  soldier — ameniible  to  military  jurisdic- 
tion; his  mother  not  interfering,  he  was  bound  to  remain  in  the  service.  His 
desertion  and  concealment  for  five  years  did  not  relieve  him  from  his  obliga- 
tions as  a  soldier  or  his  liability  to  military  control. 

Morrissey  was  ordered  remanded  to  the  custody  of  the  military 
authorities  of  the  United  States. 

In  re  Davison,  21  Fed.  Rep.,  618,  the  facts  show  that  Davison 
was  but  19  years  of  age  when  he  enhsted,  and  that  he  had  a  mother 
iiving  and  dependent  upon  him  for  support,  who  never  consented  to 
his  enlistment.  The  court,  by  Wallace,  J.,  in  discussing  the  issue, 
said: 

It  Is  not  open  to  doubt  that  Congress,  under  the  constitutional  power  "to 
raise  and  support  armies,*'  may  provide  for  the  enlistment  of  minors,  with  or 
without  the  consent  of  their  parents,  and  may  give  such  effect  and  conclasive- 
ness  to  the  contract  of  enlistment  as  It  may  deem  best.  And  it  is  equally  clear 
that  where  the  laws  of  Congress  authorized  enlistment  of  minors  no  question 
of  the  capacity  of  the  iufniit  to  contract  can  arise.  Whenever  the  common-law 
(Usability  is  removed  by  statute,  the  competency  of  the  infant  to  do  all  acta 
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within  the  pnrvtew  of  the  statute  Is  as  complete  as  that  of  a  person  of  full  age. 
U.  S.  r.  Bainbridge,  1  Mason.  71:  Rex  v,  Rotherfleld  Greys,  1  Bam.  and  C, 
345;  Schouler  Dom.  Rel.,  seo. 

Sections  1116  and  HIT  authorize  the  enilstment  of  minors  of  the  age  of  16, 
and  thereby  affirm  their  competency  to  enter  into  a  contract  with  the  Crovern- 
ment  in  that  behalf,  and  it  seems  obvious  that  section  1117  was  not  Intended 
for  the  benefit  of  the  minor  or  for  his  protection,  because  it  has  no  application 
unless  he  has  a  parent  or  guardian  who  is  entitled  to  his  custody  and  control. 
If  such  minors  are  competent  to  contract,  they  are  competent  to  bind  themselves 
by  any  representation  or  estoppel  that  may  be  an  Ingredient  of  the  transaction 
out  of  which  the  contract  arises.  In  many  cases  the  military  authorities  have 
no  means  of  knowing  whether  the  minor  who  applies  to  enlist  has  parents  or 
guardians  who  are  entitled  to  his  custody  and  control.  It  is  not  reasonable  to 
suppose  that  Ck)ngress  intended  to  place  it  in  the  power  of  a  minor  old  enough 
to  perform  military  service  to  deceive  the  military  authorities  by  representing 
himself  as  of  full  age,  or  as  without  parents,  or  as  manumitted  from  their  con- 
trol, and  to  recall  his  representations  and  repudiate  his  contract  after  he  has 
been  accepted  as  a  soldier  and  received  the  benefits  of  his  contract.    «    •    * 

Several  adjudications  are  cited  to  the  effect  that  the  oath  of  the  minor  at  the 
time  of  his  enlistment  is  conclusive  upon  the  quesion  of  his  age.  Some  of  these 
rest  upon  the  language  of  the  statute  in  force  at  the  time.  The  more  satis- 
factory ground  for  refusing  the  discharge,  as  the  law  now  stands,  seems  to  be 
tbat  the  enlistment  is  void  only  as  to  the  parent  or  guardian  of  the  minor. 

In  re  Grimley,  137  U.  S.,  147,  the  facts  are  as  follows:  Grimley, 
being  40  years  of  age,  enlisted  in  the  United  States  Army.  He  de- 
serted and  claimed  his  enlistment  was  void  because  he  was  over  35 
years  of  age  at  the  time  he  enlisted,  and  consequently  said  enlistment 
was  void  under  section  1116  of  the  Revised  Statutes. 

Mr.  Justice  Brewer,  in  delivering  the  opinion  of  the  court,  said: 

But  in  this  transaction  something  more  is  Involved  than  the  making  of  a 
contract  whose  breach  exposes  to  an  action  for  damages.  Enlistment  is  a  con- 
tract ;  but  it  is  one  of  those  contracts  which  changes  the  status ;  and,  where  that 
is  changed,  no  breach  of  contract  destroys  the  new  status  or  relieves  from  the 
obligations  which  its  existence  imposes.  Marriage  is  a  contract;  but  It  is  one 
which  creates  a  status.  It  is  a  contract  of  obligation  and  mutual  faithfulness ; 
but  a  breach  of  these  obligations  does  not  destroy  the  status  and  change  the 
relations  of  the  parties  to  each  other.  The  parties  remain  husband  and  wife, 
no  matter  what  their  conduct  to  each  other — no  matter  how  great  their  disre- 
gard of  marital  obligations.  It  is  true  that  courts  have  power  under  the 
statutes  of  most  States  to  terminate  those  contract  obligations  and  put  an 
end  to  the  marital  relations.  But  this  is  never  done  at  the  instance  of  the 
wrong  doer.  The  injured  party,  and  the  injured  party  alone,  can  obtain  relief 
and  a  change  of  status  by  a  judicial  action.  *  *  "*  In  other  words.  It  Is  a 
general  rule  accompanying  a  change  of  status,  that  when  once  accomplished 
it  Is  not  destroyed  by  the  mere  misconduct  of  one  of  the  parties,  and  the  guilty 
party  can  not  plead  his  own  wrong  as  working  a  termination  and  destruction 
thereof.    •     *.  * 

By  enlistment  the  citizen  becomes  a  soldier.  His  relations  to  the  State  and 
the  public  are  changed.  He  acquired  a  new  status  with  correlative  rights  and 
duties;  and  although  he  may  violate  his  contract  obligations,  his  status  as  a 
soldier  Ls  unchanged.  He  can  not  of  his  own  volition  throw  off  the  garment 
he  has  once  put  on,  nor  can  he,  the  State  not  objecting,  renounce  his  relations 
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and  destroy  his  status  on  the  plea  that,  If  he  had  disclosed  truthfully  the  facts 
the  other  party,  the  State,  would  not  have  entered  into  the  new  relations  with 
him  or  permitted  him  to  change  his  status.  •  *  •  The  GoyemmeDt,  and 
the  Government  alone,  is  the  party  to  the  transaction  that  can  raise  objections 
on  that  ground. 

We  conclude,  therefore,  that  the  age  of  the  petitioner  was  no  ground  for  his 
discharge  (by  habeas  corpus). 

In  re  Cosenow,  37  Fed.  R^p.,  668,  the  petitioner  endeavored  to 
obtain  control  of  His  son  on  the  ground  that  he  was  an  infant  at 
the  time  of  his  desertion. 

The  son  was  enlisted  under  an  alias  March  16,  1887,  for  a  term  of 
five  years,  and  on  the  third  day  of  May  following  he  deserted  and 
remained  away  until  apprehended  December  28,  1888.  He  had  been 
tried  by  court-martial  and  sentenced  to  five  years  imprisonment  It 
further  appears  that  after  his  desertion  he  again  enlisted  under 
another  alias,  and  had  been  discharged  from  the  last  enlistment  seven 
months  prior  to  his  apprehension. 

The  court  said,  in  part,  by  Brown,  J.,  after  citing  section  1117,  Re- 
vised Statutes,  which  seemed  to  prohibit,  at  least  inferentially,  the 
enlistment  o-f  any  person  under  the  age  of  21  years  without  the 
written  consent  of  his  parents  or  guardians: 

The  enUstment  of  a  recruit  in  violation  of  either  section  (1117  and  1118, 
R.  S.)  is  equally  illegal,  and  the  proposition  of  the  petitioner  amounts  to  this: 
That  any  soldier  who  conceives  he  has  heen  illegally  enlisted,  either  hy  reason 
of  minority  or  by  reason  of  insanity  or  intoxication  at  the  time  of  enlistment, 
or  by  reason  of  a  prior  desertion  from  the  military  service  ♦  •  •  may  take 
the  law  into  his  own  hands  and  desert  the  service  without  any  other  liability 
than  that  of  establishing  his  disability,  if  he  happened  to  be  apprehended  ns  a 
deserter.  We  are  not  prepared  to  adopt  so  dangerous  a  doctrine.  Carried  to 
its  legitimate  extent  it  would  authorize  any  recruit,  upon  the  eve  of  an  im- 
portant battle  or  after  the  commission  of  any  military  offense,  to  abandon  his 
colors,  perhaps  in  the  very  face  of  the  enemy,  and  the  officer  who  should  order 
his  arrest  would  be  liable  as  a  trespasser.  To  our  minds  the  very  statement  of 
this  proposition  Is  its  own  answer.  •  ♦  ♦  Ii^  the  case  of  an  Illegal  enlist- 
ment the  rights  of  the  soldier  and  of  his  parents  are  abundantly  protected  by 
an  appeal  to  the  Secretary  of  War  under  the  fourth  article  of  war,  or  by  writ 
of  habeas  corpus  issuing  from  any  Federal  court.  An  enlistment  contrary  to 
law  is  not  void,  but  voidable.  *  •  •  Indeed,  the  decided  weight  of  authority 
is  that  the  recruit  is  estopped  by  his  own  oath  of  full  age ;  that  as  to  him  the 
enlistment  is  valid  and  binding;  and  that  no  one  but  his  parents  or  guardian 
can  claim  his  discharge.  *  •  •  If  a  minor  under  the  age  of  16  years  be 
enlisted  in  violation  of  section  1118,  we  have  no  doubt  that  such  enlistment  was 
voidable  at  the  election  of  the  minor  himself. 

The  court  then  went  on  and  cited  the  case  of  Grace  v.  Wilber,  10 
Johns,  453,  and  the  consideration  of  the  same  case  by  the  court 
of  errors,  12  Johns.,  68 : 

The  question  Is  not  that  the  contract  is  valid  or  void,  nor  is  it  whether  the 
soldier  is  entitled  to  be  discharged  from  the  service  or  not.  The  contract 
may  be  void  and  he  may  be  entitled  to  his  discharge;  but  it  does  not  follow 
that  he  is  to  be  his  own  judge  and  discharge  himself  by  desertion.    Any  pe^ 
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son  detained  by  military  authority  or  military  force  may  obtain  his  discharge, 
if  he  is  entitled  to  it«  by  application  to  the  proper  authorities.  But  a  soldier 
in  actual  service  can  not  be  allowed  to  desert  at  pleasure. 

Numerous  citations  were  made  to  show  the  soundness  of  such  state- 
ment, and  in  conclusion  the  court  said,  in  referring  to  another  case 
which  had  been  differently  decided : 

We  have  read  this  case  with  great  care,  but  are  unable  to  concur  in  the 
opinion  of  the  learned  judge,  that  the  effect  of  the  statute  is  to  make  the 
enlistment  so  absolutely  void  that  the  recruit  could  not  commit  the  crime  of 
desertion. 

In  re  Kaufman,  41  Fed.  Rep.,  876,  the  court  said : 

Kaufman  was  a  soldier  in  the  Army,  no  employee  there.  (He  was  under  mili- 
tary age  when  he  enlisted.)  But  he  was  not  authorized  to  determine  the 
legality  or  Illegality  of  his  service  himself  by  deserting  it.  To  say  that  a 
soldier  placed  on  picket,  finding  his  service  less  agreeable  tlian  he  had  imagined, 
may  expose  his  fellows  to  surprise  and  destruction  by  walking  away  and  be 
excused  because  he  was  of  opinion  he  was  improperly  enlisted,  and  that  his 
parents  would  have  objected  to  it  if  he  had  consulted  them,  would  destroy  all 
discipline  in  the  service;  and  it  was  this  state  of  affairs  that  section  1342, 
article  47,  was  enacted  to  prevent.  If  he  be  in  the  service  and  takes  pay  as  a 
soldier,  whether  he  was  properly  enlisted  or  not,  if  he  desert  he  is  liable  to  be 
tried  and  punished  by  court-martial. 

The  department  observes  at  this  stage  that  it  is  fully  aware  the 
foregoing  decisions  have  to  do  with  the  law  when  the  Revised 
Statutes  were  adopted;  and  that  the  military  age  when  Ferrin  en- 
listed and  deserted  was  different  than  at  the  adoption  of  the  Revised 
Statutes* 

At  the  time  Ferrin  enlisted  the  act  of  December  10,  1814,  was  in 

force,  and  is  as  follows: 

That  from  and  after  the  passing  of  this  act  each  and  every  commissioned 
officer  who  shall  be  employed  in  the  recruiting  service  shall  be,  and  he  hereby  is, 
authorized  to  enlist  Into  the  Army  of  the  United  States  any  free,  effective, 
able-bodied  man  between  the  ages  of  18  and  50  years,  which  enlistment  shall  be 
binding  upon  all  persons  under  the  age  of  21,  as  well  as  upon  persons  of  full 
age,  such  recruiting  officer  having  complied  with  all  tlie  requirements  of  the 
law  regulating  the  recruiting  service. 

Ferrin  enlisted  when  he  was  two  years  and  two  days  under  18 
years  of  age  and  deserted  seven  months,  lacking  two  days,  before  he 
was  18  years  old,  the  then  military  age.  If  the  foregoing  citations 
are  analyzed,  it  will  be  seen  they  hold  without  question  that  the 
enlistment  contract  of  a  minor  who  is  under  military  age  is  not  void 
but  voidable  only,  notwithstanding  its  invalidity.  If  the  reason- 
ing up  to  this  point  be  sound  the  only  remaining  question  is,  Fer- 
rin's  contract  being  voidable,  how  and  under  what  circumstances  it 
could  have  been  avoided. 

As  to  this  the  decisions  cited  appear  to  be  explicit  and  unam- 
biguous; it  being  borne  in  mind  that  when  Ferrin  enlisted  and  de- 
serted the  statutes  made  no  provision  for  the  consent  of  parents,  and 
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therefore  only  two  parties  were  interested,  viz,  Ferrin  and  the  Gov- 
ernment. 

In  re  Morrissey,  supra^  Mr.  Justice  Brewer  said  as  to  the  law  as 
found  in  the  Revised  Statutes: 

It  gives  the  right  to  such  parent  or  guardian  to  invoke  the  aid  of  the  court 
and  secure  the  restoration  of  a  minor  to  his  or  her  control ;  Imi  it  given  no 
privilege  to  the  minor,  •  *  •  The  contract  of  enlistment  was  good ;  so  far 
as  the  petitioner  (soldier)  is  concerned  he  was  not  only  de  facto,  but  de  jure,  a 
soldier. 

In  the  case  of  Davison,  supra^  the  court  said : 

Whenever  the  common  law  disability  is  removed  by  statute  the  competency 
of  the  infant  to  do  all  acts  within  the  purview  of  the  statutes  is  as  complete 
as  that  of  a  person  of  full  age.  *  *  *  It  seems  obvious  that  section  1117 
was  not  intended  for  the  ben^t  of  the  minor  or  for  his  protection. 

In  the  case  of  Grimley,  supra,  the  court,  after  discussing  con- 
tracts in  general  and  lawful  ways  of  terminating  them,  said : 

This  is  never  done  at  the  instance  of  the  wrongdoer.  The  injured  party, 
and  the  injured  party  alone,  can  obtain  relief  and  a  change  of  status  by  a 
judicial  action.  In  other  words,  it  is  a  general  rule  accompnTiying  a  change  of 
status  that  when  once  accomplished  it  is  not  destroyed  by  the  mere  misconduct 
of  one  of  the  parties,  and  the  guilty  party  can  not  plead  his  own  wrong  at 
working  a  termination  and  destruction  thereof.  *  ♦  •  The  Government,  and 
the  Government  alone,  is  the  party  to  the  transaction  that  can  raise  objections 
on  that  ground  (infancy). 

And  again,  in  the  case  of  Cosenow,  supra — 

I  In  the  case  of  illegal  enlistment  the  rights  of  a  soldier  and  of  his  parents 

^  are  abundantly  protected  by  an  appeal  to  the  Secretary  of  War  under  the  fotirtb 

article  of  war,  or  by  a  vtrlt  of  habeas  corpus  issuing  from  any  Federal  court. 

♦  ♦  •  The  question  is  not  whether  the  contract  is  valid  or  void ;  nor  is  it 
whether  the  soldier  is  entitled  to  be  discharged  from  the  service  or  not.  The 
contract  may  be  void,  and  he  may  be  entitled  to  his  discharge;  but  it  does 
not  follow  that  he  is  to  be  his  own  judge  and  to  discharge  himself  by  deser- 
tion. Any  person  detained  by  military  authority  or  military  force  may  obtain 
his  discharge,  if  entitled  to  it,  by  application  to  the  proper  civil  authorities. 

♦  ♦  •  The  decided  weight  of  authority  is  that  the  recruit  is  estopped  by 
his  own  oath  of  full  age;  that  as  to  him  the  enlistment  is  valid  and  binding. 

In  the  case  of  Stine,  9  P.  D.,  488",  and  in  other  decisions  hased 
upon  it,  a  distinction  was  drawn  between  the  desertion  of  a  minor 
viewed  as  a  repudiation. of  his  military  contract  and  the  same  de- 
sertion viewed  as  a  crime;  said  decisions  concluding,  practically 
in  so  many  words,  that  by  committing  the  crime  of  desertion  a  minor 
was  liable  to  military  punishment;  but  by  such  desertion  he  did 
nevertheless  repudiate  his  contract  of  enlistment ;  that  he  could  law- 
fully release  himself  from  his  military  contract  by  desertion. 

When,  however,  the  cited  cases  have  been  thoroughly  analyzed 
it  will  be  plainly  manifest,  if  they  are  to  be  given  any  force  what- 
ever, that  they  hold  a  contract  of  enlistment  of  a  minor,  invalid 
per  se,  can  not  be  repudiated  by  desertion,  but  that  recourse  must 
be  had  to   well-defined   lawful   methods   if  the  minor   desires  to 
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repudiate  his  military  contract  on  the  ground  of  infancy.  Not  only 
may  he  be  punished  for  his  crime,  but  he  must  use  the  legal  methods 
and  remedies  prescribed  by  law  to  obtain  a  release  from  his  enlist- 
ment contract.    Desertion  is  not  such  a  remedy. 

Ferrin's  enlistment  contract  was  unquestionably  invalid.  He 
could  doubtless  have  released  himself  from  its  duties  and  obliga- 
tions had  he  taken  lawful  steps  to  so  do.  But  he  did  not;  he  took 
unlawful  means.  He  deserted  and  now  claims  that  by  such  desertion 
he  repudiated  his  contract  and  no  consequences  militating  against 
his  title  to  pension  can  follow  his  unlawful  attempt  by  desertion  to 
separate  himself  from  the  service. 

To  this  the  department  enters  a  most  emphatic  negative.  His 
contract,  although  invalid,  was  binding  on  him  until  he  was  re- 
leased from  its  duties  and  obligations  by  proper  lawful  methods  in- 
stituted by  himself  or  in  his  behalf.  In  fact,  it  is  not  believed  Ferrin 
had  any  thought  when  he  deserted  of  intending  to  repudiate  his 
contract.  Such  has  been  doubtless  an  afterthought  inspired  by  his 
desire  to  obtain  a  pension. 

In  summing  up,  the  department  finds  that  the  enlistment  contract 
of  a  minor,  i.  e.,  one  under  military  age,  is  not  void.  It  may  have 
been  invalid  and  as  such  it  was  voidable  up  to  the  time  of  the  pas- 
sage of  the  act  of  July  4,  1864,  by  the  Government  itself  or  by  the 
minor's  having  recourse  to  lawful  methods,  and  desertion  is  not  a 
lawful  method. 

The  act  of  July  4, 1864,  just  referred  to,  prescribed  a  different  mini- 
mum military  age  from  that  prescribed  by  the  act  of  December  10, 
1814,  which  last-mentioned  act  remained  in  force  up  to  July  4,  1864. 
There  ought  not,  however,  to  be  any  difficulty  in  determining  the 
status  of  alleged  minors  after  the  passage  of  the  act  of  July  4,  1864, 
for  the  same  principles  are  applicable  to  them  as  are  set  forth  in  this 
present  decision. 

It  is  suggested,  in  view  of  what  has  been  said  herein  as  to  the  value 
of  census  reports  as  evidence,  that  in  all  cases  where  it  is  possible  a 
report  of  the  census  of  1860,  as  well  as  1850,  be  obtained  in  pension 
cases,  as  the  two  reports  taken  together  ought  to  have  a  very  mate- 
rial effect  as  to  age;  although  the  department  observes,  in  view  of 
what  has  been  said  regarding  these  reports,  that  they  do  not  appear 
on  their  face  to  be  so  valuable  as  evidence  as  was  formerly  believed. 

The  decision  in  the  case  of  Stine,  9  P.  D.,  488,  is  expressly  over- 
ruled, and  all  other  decisions  wherein  principles  are  announced  or 
views  expressed  in  conflict  with  those  in  this  present  case,  are  either 
overruled  or  modified,  as  the  case  may  be;  the  gist  of  the  present 
holding  being  that  one  under  military  age  can  not  repudiate  his 
enlistment  contract  by  desertion. 

The  action  complained  of  is 

AffiTmed. 
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I  No.  55. 

I  William  Taylor,  Pensioner. 

Marv  E.  Taylor,  Claimant. 

Decided  August  15,  1916, 

Division  of  Pension — ^Act  of  March  3,  1809 — Desertion — ^Withdrawal  ot 

Support. 

The  pensioner  and  his  wife,  both  aged  and  infirm,  were  obliged,  by  circumstances 
beyond  their  control,  to  live  separate  and  aport.  His  pension  of  $21  per 
month  was  their  sole  financial  resource,  and  on  receipt  by  him  of  his  first 
quarterly  pension  after  such  separation  he  sent  her  part  of  it.  Thereafter 
he  refrained  from  supplying  her  with  any  meaos  of  support,  but  in  lieu 
thereof  his  son-in-law  offered  her  $5  per  month  so  long  as  she  should  live, 
provided  she  would  release  all  claim  to  his  pension. 

Held: 

The  pensioner  is  legally  chargeable  with  marital  desertion  at  the  date  he 
received  the  quarterly  pension  which  he  refused  to  share  with  his  wife, 
or  to  otherwise  provide  to  the  best  of  his  ability  for  her  support. 

When  the  wife  of  a  pensioner  is  absolutely  without  resources,  and  they  are 
compelled  by  conditions  beyond  their  control  to  live  apart,  and  under  such 
circumstances  he  refuses  to  equally  share  that  which  he  has,  then  it  is  a 
warrantable  presumption  he  Intends  to  desert  her. 

I>esertIon  may,  under  some  circumstances,  be  inferred  by  withdrawal  and  re- 
fusal of  support. 

Sweeney,  Assistant  Secretary. 

Application  was  filed  in  the  above  entitled  case  September  24, 
1916,  under  the  first  proviso  of  the  act  of  March  3,  1899,  and  the 
claim  was  rejected  May  27,  1916,  on  the  ground  that  the  pensioner  is 
not  legally  chargeable  with  marital  desertion.  An  appeal  was  en- 
tered June  26,  1916,  and  all  proceedings  thereunder  appear  to  have 
been  regular  and  duly  perfected. 

The  soldier  is  a  pensioner  under  the  act  of  May  11,  1912,  at  $21 
per  month,  and  he  married  the  claimant  by  ceremony  December  24, 
1891.  Each  had  been  previously  married  and  had  children,  and 
they  lived  happily  together  for  nearly  24  years,  when  the  pen- 
sioner who  was  then  88  years  old  became  seriously  ill.  His  wife 
was  77  years  of  age  and  so  infirm  she  could  not  take  proper  care  of 
him,  consequently  the  couple  sent  for  a  daughter  of  the  pensioner  by 
a  former  marriage,  who  came  to  their  house  and  stayed  a  month  or 
two  in  caring  for  these  two  old  people.  His  son  by  the  former  mar- 
riage lived  at  no  great  distance,  and  her  daughter  by  her  former 
husband  resided  some  11  miles  from  her  mother. 

The  pensioner  and  his  wife  lived  in  a  house  belonging  to  his  son- 
in-law,  who  allowed  them  to  occupy  the  premises  without  paying 
any  rent,  and  he  also  contributed  more  or  less  to  their  support 
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Matters  became  serious,  and  after  the  children  had  talked  things 
over  they  came  to  the  conclusion  the  pensioner  would  have  to  be 
taken  to  the  house  of  his  son,  not  many  miles  away,  and  the  wife 
would  go  to  her  daughter,  already  mentioned. 

Neither  the  pensioner  nor  his  wife  appear  to  have  taken  any 
special  part  in  the  deliberations,  and  the  morning  of  the  20th  of 
February,  1914,  the  pensioner,  having  been  informed  of  the  desire 
of  the  children,  called  his  wife  to  his  bedside  and  told  her  of  the 
arrangement.  He  said,  in  effect,  the  children  had  determined  he 
should  go  to  the  home  of  his  son  William  and  she  should  go  to  the 
home  of  her  daughter ;  and  upon  his  inquiry  as  to  what  she  was  going 
to  do,  she  replied  that  if  the  children  had  made  such  arrangements 
she  supposed  she  would  have  to  do  as  they  required  and  get  along  as 
best  she  could.  This  version  of  the  affair  is  acquiesced  in  by  both 
the  pensioner  and  his  wife,  although  the  pensioner's  statement  is  a 
little  the  stronger,  for  he  makes  it  plain  that  the  wife  had  no  voice  in 
the  matter  and  was  obliged  to  acquiesce  in  the  arrangement. 

Not  long  after  the  pensioner  was  taken  to  the  home  of  his  son 
William  it  was  found  best  to  remove  him  again,  this  time  to  Indian- 
apolis, to  the  house  of  his  daughter,  and  he  has  since  remained  there 
in  an  absolutely  helpless,  condition.  He  is  practically  blind,  is 
afflicted' with  orgabic  disease  of  the  heart  and  rheumatism,  and  it 
may  easily  be  imagined  that  a  man  in  this  condition,  who  is  89  years 
of  age,  is  practically  helpless.  While  the  wife  is  11  years  younger 
than  her  husband,  she  is  in  an  exceedingly  bad  state  of  health,  and  it 
appears  her  children  by  her  former  marriage  are  much  less  prosper- 
ous than  are  the  children  of  the  soldier  by  his  former  marriage.  The 
pensioner  says  that  just  prior  to  the  enforced  separation  he  gave  his 
wife  $20  and  later  on,  in  May,  he  sent  her  $15  more.  He  seems  to 
have  received  his  quarterly  check  for  pension  about  February  20, 
1915,  the  day  on  which  the  separation  took  place,  and  the  wife  admits 
receiving  $15  from  him  on  May  21  of  the  same  year.  She  denies, 
however,  that  he  gave  her  the  $20  about  February  20, 1915,  stating  he 
then  had  his  pension  check  in  his  pocket  but  had  not  had  it  cashed. 
Aside  from  this  slight  discrepancy  there  is  absolutely  no  conflicting 
testimony,  both  the  husband  and  the  wife  agreeing  in  the  foregoing. 

After  May  21,  1915,  the  pensioner  did  not  send  his  wife  any  more 
money,  but  after  she  filed  the  claim  under  consideration  his  son-in- 
law  offered  to  pay  her  $5  per  month  if  she  would  withdraw  her  claim 
for  half  the  pension.  This  she  refused  to  do,  it  being  observed  that 
she  had  a  lawful  right  to  decline  the  offer. 

The  bureau  has  concluded  the  soldier  is  not  legally  chargeable 
with  marital  desertion  in  this  case,  but  in  this  conclusion  the  depart- 
ment can  not  ccvicur.    The  present  arrangement  may  be — ^probably 
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is — the  most  practical  way  for  the  care  of  these  two  aged  and  infirm 
persons,  but  it  is  the  pensioner's  duty,  if  his  wife  be  without  re- 
sources, to  contribute  to  her  support.  He  says  his  pension  of  $21 
per  month  is  not  sufficient  for  his  own  personal  needs,  but  never- 
theless he  can  not  lawfully  use  the  whole  of  his  resources  for  his 
own  personal  comfort  and  benefit,  little  though  those  resources  may 
be,  and  leave  his  wife  to  the  charity  of  others.  It  is  his  legal  duty 
to  support  his  wife  to  the  best  of  his  ability,  and  if  he  refuses, 
under  such  circumstances  as  have  been  described,  to  share  his  last 
penny  with  her,  notwithstanding  pitiable  conditions  compel  them 
to  live  separate  and  apart,  then  the  law  says  she  shall  have  one-half 
his  pension. 

The  act  invoked,  by  its  very  terms,  when  read  as  a  whole,  bears 
out  this  conclusion.  He  doubtless  has  a  right  to  enter  a  soldiers' 
home  and  be  cared  for  in  such  an  institution;  but  should  he  do  so 
the  act  of  March  3,  1899,  gives  his  wife  half  his  pension  while  he  is 
an  inmate  therein^  thus  showing  the  intent  of  the  act  to  be  that  a 
wife  is  entitled  to  a  portion  of  her  husband's  pension  for  her  own 
support  when  he  is  cared  for  by  a  Government  institution. 

There  is  no  doubt,  in  the  opinion  of  the  department,  that  the  pen- 
sioner is,  as  matters  now  stand,  legally  chargeable  with  marital  deser- 
tion. Conditions  entirely  beyond  his  control  or  the  control  of  his 
wife  compel  them  to  live  apart,  but  these  conditions  do  not  compel 
him  to  withdraw  his  support.  There  was  evidently  no  thought  on 
his  part  to  desert  her  when  they  parted  February  20,  1915.  How- 
ever, when  he  found,  later  on,  there  was  no  possibility  of  their  ever 
being  able  to  live  together  again,  the  fact  that  he  did  not  then  offer 
to  share  with  her  what  little  he  had  shows  he  then  intended  to 
abandon  her  to  the  charity  of  others,  as  he  has  done ;  in  other  words, 
to  desert  her.  She  admits  the  receipt  of  $15  from  him  May  21, 1915, 
and  this  was  about  the  time  he  received  his  quarterly  pension.  He 
has  no  resources  of  any  description  save  his  pension,  and  the  next 
payment  would  have  been  due  in  August,  1915.  He  did  not  then 
send  her  any  of  this  money  of  his  own  and  over  which  he  had  control, 
or  offer  to  send  it,  and  it  must  therefore  be  inferred  that  he  did  then 
intend  to  desert  her. 

The  intentions  of  a  man  are  products  of  his  Brain  and  are  incapable 
of  physical  demonstration,  and  this  long  ago  gave  rise  to  the  familial 
legal  maxim  that  one  is  presumed  to  intend  that  which  is  the  natural 
result  of  his  acts. 

And  so  it  is  in  this  case.  The  pensioner,  by  his  acts,  announced  his 
intention  not  to  contribute  to  his  wife's  support,  and  this  for  no  good 
cause  on  her  part.  When  he  is  compelled  by  circumstances  beyond 
his  control  to  live  apart  from  her,  and  at  the  same  time  withdraws 
and  refuses  the  support  to  which  she  is  entitled,  then  it  is  a  war- 
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rantable  presumption  that  he  intends  to  desert  her.  Desertion  may, 
under  certain  circimistances,  be  inferred  by  withdrawal  and  refusal 
of  support. 

The  act  of  March  3,  1899,  requires  that  the  desertion  of  a  wife  by 
a  pensioner  must  be  for  at  least  six  months  before  she  can  lawfully 
invoke  said  act,  and  therefore  this  pensioner  can  not  be  charged 
with  marital  desertion  prior  to,  say,  August  21,  1915.  This  was  ap- 
proximately the  date  at  which  he  would  have  had  money,  part  of 
which  he  could  have  sent  her  if  he  so  desired,  and  he  did  not  send  it 

It  may  be  concluded  then  that  the  pensioner  deserted  his  wife 
Au^st  21,  1915;  but  as  she  filed  her  application  in  the  present  case 
one  month  thereafter,  viz,  September  24,  1915,  the  necessary  six 
months  had  not  elapsed  which  is  required  before  the  provisions  of 
the  act  can  bje  lawfully  invoked.  The  declaration  was  filed  prema- 
turely, and  for  that  reason,  and  that  only,  the  action  is 

Affirmed, 

No.  56. 

Sarah  Jane,  as  widow  of  Reuben  Davisson. 
Decided  Naveniber  15,  1916, 

Restobatioit — ^Act  of  April  19,  IOOS^Makbiaoe — Ohio — Decbee  op  Nullitt. 

The  claimant,  a  pensioner  under  tlie  act  of  April  19,  1908,  as  widow  of  the 
soldier,  was  dropped  from  the  roll  December  8,  1913,  because  of  her  mar- 
riage to  one  Ravencraft.  She  obtained  a  decree  from  the  common  pleas 
court  of  Jackson  0)unty,  Ohio,  annulling  said  marriage,  and  applied  for 
restoration  of  her  pension  as  widow  of  the  soldier. 

Held: 

As  no  cause  rendering  the  marriage  of  claimant  to  Ravencraft  void  under  the 
law  of  Ohio  was  alleged  by  the  claimant,  said  decree  was  void  and  of  no 
effect.    Meyer  v,  Meyer,  7,  O.  D.,  Rep.  627. 

The  marriage  of  claimant  to  Ravencraft  was  valid  and  legal,  and  terminated 
her  title  to  pension  as  the  widow  of  the  soldier. 

SwKENBY,  Assistant  Secretary. 

This  appeal,  entered  April  12,  1916,  relates  to  the  action  of  the 
bureau  rejecting  a  claim  for  restoration  of  pension  in  behalf  of 
Sarah  J.,  as  widow  of  Reuben  Davisson,  Company  D,  First  Ohio 
Heavy  Artillery,  deceased  October  7,  1911. 

As  widow  of  the  above-named  soldier  the  claimant  was  allowed 
pension,  issue  of  December  1,  1911,  under  the  act  of  April  19,  1908, 
from  filing,  October  16,  1911,  to  December  8,  1913,  date  of  her  mar- 
riage to  John  Ravencraft,  and  her  name  was  dropped  from  the  roll. 

In  her  declaration  for  restoration  of  pension  filed  August  10,  1915, 
the  claimant  alleged  that  her  marriage  to  Ravencraft  was  not  valid 
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for  the  reason  that  she  was  induced  to  enter  into  the  same  by 
fraudulent  representations  made  by  Ravencraft,  and  further  alleged 
that  on  her  petition  said  marriage  was  annulled  by  a  decree  of  the 
court  of  common  pleas  in  and  for  Jackson  County,  Ohio. 

The  claim  for  restoration  was  rejected  April  11,  191d,  on  the 
Ifround  that  the  decree  of  nullity  was  not  authorized  by  the  law  of 
Ohio,  and  was  void. 

A  certified  copy  of  the  decree  in  question  is  as  follows: 

C!oMiiON  Pi£As  Court,  Jackson  County,  Ohio.     May  Term  A.  D.  1915. 
Sarah^J.  Raveuernft,  plaintiff,  r.  John  BaTencraft,  defendant    Jnlj  7,  191fi. 

This  cause  came  on  this  day  for  hearing  upon  the  amended  petition  of  plaintiff 
heretofore  filed  herein,  tlie  return  of  the  sheriff,  the  evidence,  and  upon  con- 
sideration, the  court  being  fully  advised  in  the  premises,  finds  that  the  defefidant 
has  been  legally  served  personally  with  summons  and  process  and  has  been 
legally  notified  of  the  pendency  and  prayer  of  the  petition  herein,  and  that  he 
has  failed  to  appear  and  is  in  default  for  answer  or  demurrer  to  the  amended 
petition,  and  that  the  allegations  contained  in  said  amended  petition  are  con- 
fessed by  the  defendant  and  are  found  by  the  court  to  be  true,  and  that  the 
defendant  was  guilty  of  extreme  cruelty  to  the  plaintiff,  that  the  allegations 
contained  in  said  amended  petition  alleging  fraudulent  contract  are  also  true, 
and  that  the  plaintiff  was  induced  into  entering  into  the  marriage  relations  with 
the  defendant  because  of  misrepresentation  and  fraud  practiced  upon  her  by 
said  defendant,  and  that  the  consent  obtained  by  said  defendant  from  plaintiff 
to  marry  him  was  not  genuine  and  not  of  plaintiff's  own  free  will  and  accord; 
and  It  is  further  ordered,  adjudged,  and  decreed  that  said  pretended  marriage 
relation  now  existing  between  plaintiff  and  defendant  be,  and  the  same  hereby 
Is,  declared  null  and  void  and  is  set  aside  and  held  for  naught  as  void  from 
the  beginning,  and  that  plaintiff  be  restored  to  the  name  of  Sarah  Jane  Davis- 
son,  and  that  defendant  pay  the  costs  of  this  proceeding  taxed  at  I ,  which 

costs  have  been  paid. 

There  has  also  been  filed  a  certified  copy  of  claimant's  amended 
petition  for  divorce,  from  which  it  appears  she  prayed  that  the 
"  marriage  contract "  existing  between  her  and  Ravencraft  "  be  dis- 
solved ;  **  that  she  may  "  be  divorced  "  from  him ;  that  she  based  "  her 
cause  of  action  on  the  sixth  ground  named  in  the  statutes  of  Ohio 
provided  for  divorce,  to  wit,  that  of  fraudulent  contract " ;  that  the 
acts  committed  on  the  part  of  thi  defendant  and  complained  of  were 
fraudulent  of  and  within  themselves,  were  acts  cruel  and  harmful  to 
plaintiff,  whereby  defendant  was  guilty  of  extreme  cruelty  toward 
plaintiff,  which  acts  are  as  follows,  to  wit: 

Defendant  shortly  prior  to  the  8th  day  of  December,  1913,  in  order  to  induce 
plaintiff  to  marry  him,  declared,  told,  and  caused  plaintiff  to  believe  that  be 
was  the  owner  in  fee  simple  of  the  following  described  real  estate:    •    <    < 

That  said  premises  were  to  him  clear,  free,  and  unincumbered  and  of  great 
value ;  that  the  same  were  easy  of  access  and  desirable  for  a  home  and  would 
be  occupied  by  defendant  and  plaintiff  as  husband  and  wife  after  said  marriage, 
when  in  truth  and  in  fact  defendant  was  not  the  owner  in  fee  simple,  or  la 
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good  and  sulllclenC  title,  but  that  said  premtsea  at  the  time  the  franduleiit  repre- 
aentattoDS  complained  of  were  made  were  held  by  mottgage  deed  by  the  Jack- 
son Bnilding  ft  Loan  Oo.,  to  which  company  defendant  was  greatly  indited 
at  the  time,  as  defendant  well  knew. 

Defendant  also  declared  and  represented  to  plaintiff  that  he  had  money  and 
means  aaflOcient  to  give  plaintiff  a  home,  and  caused  plaintiff  to  believe  that  he 
would  treat  her  as  a  kind  and  affectionate  hucft>and,  when  in  truth  and  in  fact 
he  had  no  means  nor  money  and  the  intentions  of  the  defendant  were  at  the 
time  said  representations  were  made  to  deprive,  and  defendant  did  deprive  this 
plaintiff  of  a  necessary  home,  food,  and  clothing,  so  that  plaintiff  was  brought 
to  suffering  and  want. 

Defendant  cursed  end  abused  plaintiff  and  by  said  fraudulent  marriage 
deprived  (her  of)  $t«!  a  month  pension,  caused  her  to  support  herself  by  her 
•WB  labor,  and  left  and  abandoned  plaintiff  while  she  was  living  on  said 
premises. 

Section  11979,  General  Code  of  Ohio,  1910,  provides  thai— 

Courts  oC  common  pleas  may  grant  divorces  for  the  following  causes : 

*  •  •  •  •  «  • 

5.  Eixtreme  cruelty.    ♦     ♦     ♦ 

6.  Fraudulent  contract.    ♦    ♦    ♦ 

Under  the  laws  of  Ohio  a  marriage  contract  is  vitiated  by  fraud, 
but  only  by  fraud  in  some  matter  essential  to  the  marriage  relation 
itself  or  affecting  the  legality  of  a  ocmtraet,  and  not  by  mere  fraudu- 
lent representations  inducing  the  entering  into  the  I'elation.  Meyer 
V.  Meyer,  7  O.  D.,  Rep.,  627;  Joy  v.  Joy,  12  O.  D.  (N.  P.),  574;  Ott  v. 
Ott,  3  O.  D.,  684. 

In  Meyer  v.  Meyer  tlie  Supreme  Court  on  a  writ  of  error  affirmed 
Uie  judgmeivt  of  the  lower  court  sustaining  a  general  demurrer  to  and 
dismissing  a  petiticm  for  divorce. 

The  ground  on  which  a  divorce  was  claimed  was  fraud  in  the 
marriage  relation.  The  petition  alleged  that  the  plaintiff  was  in- 
duced to  marry  the  defendant  through  his  #raudul«itly  representing 
that  his  name  was  Meyer ;  that  he  was  a  son  of  a  wealthy  farmer  of 
that  name  in  Westphalia,  Germany,  whose  family  were  persons  of 
great  respectability;  that  he  was  introduced  to  her  as  a  son  of  said 
Meyer  and  showed  her. letters  purporting  to  come  from  his  family 
addressed  to  him ;  that  as  a  mMter  of  fact  his  name  was  not  Meyer 
bnt  Bruns;  that  he  was  not  related  to  the  family  referred  to  but  was 
a  worthless,  impecunious  man  who  married  her  for  the  sake  of  becom- 
ing possessed  of  her  property;  that  upon  discovering  the  facts  she 
ceased  to  live  with  him. 

The  court  said : 

The  question*  is  whether  this  petition  states  facts  snflflcient  to  constitute  a 
canse  of  action.  Amon^  the  causes  of  divorce  mentioned  in  the  statute  Is 
ftafidQlent  contract  If  the  allegations  in  the  petition  be  tme  the  marriage 
was  liMhioed  hy  fravdnlent  representations  on  tlie  part  of  the  defendaat,  and  the 
only  qoestion  that  can  arise  is  whether  the  fraud  is  of  such  a  character  as  wiU 
warrant  the  granting  of  a  divorce.    ♦    ♦    • 
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The  contract  of  marriage  Is  one  of  a  peculiar  character.  It  lies  at  the  basis 
of  the  relation  between  husband  and  wife,  and  the  well-being  of  society  requires 
it  shall  not  be  disturbed  unless  for  a  good  cause.  The  fraud  must  not  be  merely 
such  fraudulent  representations  as  induced  the  performance  of  the  contract 
which  otherwise  would  not  have  been  entered  into.  In  an  action  for  breacli  of 
promise  it  would  be  permissible  to  set  this  up  as  a  defense,  but  where  a  con- 
tract Is  not  only  entered  into,  but  the  marriage  consummated  and  the  parties 
have  cohabited,  a  different  rule  will  apply,  and  It  must  not  only  be  such  frauil 
as  Induced  the  party  to  enter  into  the  contract,  but  it  must  be  a  fraud  in  sume 
matter  essential  to  the  marriage  relation  Itself  or  affecting  the  legality  of  the 
contract.  Hence,  the  representations  of  the  party  as  to  his  respectability,  his 
connection  in  society,  his  wealth,  or  any  other  matter  of  that  kind,  although 
fraudulent  and  false,  ape  not  such  frauds  as  will  warrant  the  severance  of  the 
marriage  relation.  Reynolds  v.  Reynolds,  3  Allen,  605;  Clark  v.  Clark,  11 
Abbott,  228 ;  Carris  v,  Carris,  24  N.  J.  Eq.,  516 ;  Wier  v.  Still,  31  la.,  110.     ' 

Section  11986,  Ohio  Code,  1910,  provides  as  follows: 

On  the  hearing,  if  any  cause  for  divorce  charged  in  the  petition  be  proved  to 
the  satisfaction  of  the  court,  it  may  pronounce  the  marriage  contract  dissolved 
and  both  parties  relieved  from  its  obligations. 

No  cause  for  divorce  known  to  the  laws  of  Ohio  was  charged  in  the 
petition  save  extreme  cruelty.  There  was  an  allegation  that  the 
plaintiif  was  induced  to  marry  the  defendant  by  false  representa- 
tions which  he  made  as  to  his  wealth,  but  while  the  making  of  such 
false  representations  would,  as  was  said  in  Meyer  v.  Meyer,  be  a 
ground  for  defense  in  an  action  for  breach  of  promise  it  would  not 
be  a  cause  for  divorce.  Although  the  court  rendered  a  decree  of 
nullity,  it  could  render  no  decree  that  would  be  valid  save  one  which 
the  statute  authorized,  namely,  for  a  cause  of  divorce  charged  in  the 
petition,  and  there  was  none  charged  which  under  the  law  of  that 
State  would  vitiate  a  marriage.  The  decree  was  therefore  void  and 
of  no  effect- 

The  evidence  fails  to  show  that  the  claimant's  marriage  to  Baven- 
craft  was  invalid.  As  a  matter  of  fact  it  was  valid,  and  the  depart- 
ment so  finds. 

No  error  appearing  the  action  complained  of  is— 

Affirmed. 

No.  57.  . 
KoBERT  Hand. 

Decided  February  IS,  1917, 

Malarial  Poisoning — ^Reinectioic. 

The  appellant's  claim  for'  pension  was  rejected  on  the  ground  there  was  no 
medical  or  other  satisfactory  evidence  that  he  suffered  from  alleged  ma- 
larial poisoning  at  the  date  of  his  discharge  from  service,  December  90. 
1898,  or  thereafter  prior  to  1905. 
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The  ^Tldence  presented  failed  to  show  that  he  manifested  daring  said  period 
pathologic  changes  In  liver,  spleen,  and  digestive  organs  characteristic  of 
chronic  malarial  poisoning.  Acute  attacks  of  malarial  fever  while  residing 
in  a  malarial  locality  merely  indicated  he  was  subject  to  reinfection  by  the 
malarial  parasite.  Pensions  are  nbt  granted  on  account  of  malarial  fever, 
but  for  incapacitating  disability  due  to  pern^anent  pathologic  changes  in 
liver,  spleen,  and  digestive  organs,  or  recognized  sequelae. 
Case  of  Muller,  18  P.  D.,  380,  distinguished. 

SwEENBT,  Assistant  Secretary. 

The  appellant  was  enlisted  May  i?8, 1898,  discharged  December  80, 
1898,  reenlisted  January  6, 1899,  and  was  discharged  January  5, 1902, 
by  expiration  of  service.  He  filed,  March  11,  1911,  a  declaration  for 
pension  under  the  general  law,  alleging  he  contracted  malarial  fever 
in  service.  Said  claim  was  rejected  by  the  Commissioner  of  Pensions 
June  3, 1911,  on  the  ground  that  a  ratable  degree  of  disability  had  not 
been  shown  from  the  alleged  cause  since  date  of  filing  the  declaration. 

He  filed  another  claim  January  15,  1915,  realleging  the  same  disa- 
bility, and  the  claim  was  rejected  July  9,  1915,  on  the  ground  there 
was  no  medical  or  other  satisfactory  evidence  of  the  existence  of 
malarial  poisoning  at  the  date  of  the  claimant's  discharge  or  there- 
after prior  to  1905,  and  his  apparent  inability  to  furnish  same. 

Subsequently  there  were  filed  from  time  to  time  affidavits  with  a 
view  to  reopening  the  claim,  but  it  appears  the  Bureau  of  Pensions 
did  not  regard  the  evidence  afforded  thereby  as  sufficient  to  war- 
rant such  action,  and  the  attorney  in  the  case  was  advised  accord- 
ingly, the  last  time  May  4,  1916. 

The  said  attorney  entered  an  appeal  November  14,  1916,  contend- 
ing that  the  testimony  of  certain  physicians  shows  that  the  claimant 
has  been  treated  for  malarial  poisoning  during  the  period  since  his 
discharge,  and  that  such  evidence  should  be  sufficient  to  show 'con- 
tinuance of  the  said  disability,  particularly  in  view  of  the  holdings 
of  the  department  in  the  case  of  Christ  Muller,  18  P.  D.,  380. 

The  claimant  was  examined  by  a  board  of  surgeons  May  11,  1911, 
two  months  subsequent  to  filing  the  first  claim.  The  board  re- 
ported that  his  age  was  41  years ;  height,  5  feet  5  inches ;  weight,  145 
pounds ;  occupation,  blacksmith's  helper ;  that  his  "  general  appear- 
ance (was)  fair;  color  of  skin,  face  ruddy,  body  pale;  spleen  not 
palpa]|;>le;  liver  within  normal  lines."  That  is  to  say,  he  presented 
no  signs  or  symptoms  of  malarial  poisoning. 

The  claimant,  in  an  affidavit  filed  April  17,  1911,. stated  that  from 
the  date  of  his  discharge,  January  5,  1902,  until  the  spring  of  1905, 
he  resided  in  Spring  Valley,  111. ;  that  he  did  not  employ  a  physician 
during  that  time  but  that  he  took  large  quantities  of  quinine; 
that  when  he  felt  an  attack  of  malaria  coming  on  he  would  cease 
work  from  two  to  five  days. 
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This  was  the  period  during  which  the  evidence  was  regarded  by 
the  Commissioner  of  Pensions  as  not  sufficient  to  show  continuance  of 
malarial  poisoning. 

The  attorney  cites  the  affidavit  of  one  Dr.  M.  J.  Ck>veny  as  show- 
ing treatment  for  the  alleged  disability  during  the  time  in  question. 
It  is  true  that  Dr.  Coveny  did  state  in  affidavit  filed  January  15, 1916, 
that  he  treated  the  claimant  March  10  and  26,  1902,  and  April  20, 
1902,  for  malarial  poisoning;  but  as  the  claimant  disclaims  treat- 
ment for  sucji  ailment  by  a  physician  prior  to  1905,  it  must  be  pre- 
sumed the  doctor  treated  him  for  some  other  disease,  particularly 
as  he  presented  no  evidence  of  malarial  poisoning  when  examined 
later. 

It  is  probable  the  claimant  has  suffered  from  repeated  attacks 
of  malarial  fever,  but  such  fact  does  not  prove  that  same  were  due 
to  malarial  infection  of  service  origin,  but  merely  indicates  that  he 
was  subject  to  reinfection  by  the  malarial  parasite.  This  is  more 
likely  as  he  resided  in  a  malarial  locality. 

Pensions  are  not  granted  for  malarial  fever,  but  for  chronic  ma- 
larial poisoning,  manifested  by  pathologic  changes  in  liver,  spleen, 
and  digestive  organs,  or  recognized  sequelsc. 

In  regard  to  the  holding  in  the  Muller  case,  cited  in  the  appeal 
same  could  only  have  reference  to  chronic  diseases  and  not  to  in- 
fectious diseases  wherein  reinfections  by  micro-organisms  are  pos- 
sible as  in  malarial  fevers. 

The  action  of  the  Bureau  of  Pensions  declining  to  reopen  the  ckim 
on  the  evidence  filed  for  such  purpose  was  fully  warranted  and 
the  same  is  herewith 

AMrmed. 

No.  58. 

John  T.  Campbfxl,  Pensioner. 

Alice  Campbell,  Claimant. 

Derided  March  15,  1917. 
Certiorari — Practice — Appeal — Insufficiexcy  of — Ruijcs  XI  and  XVI. 

The  sufficiency  of  an  appeal  under  the  provisions  of  Rules  XI  and  XVI  of  the 

Rules  of  Practice  must  be  determined  by  the  Secretary  of  the  Interior. 

who  alone  has  authority  to  dismiss  an  api)eal  for  failure  to  comply  with 

said  Rules  of  Practice. 
The  Commissioner  of  Pensions  has  no  authority  or  jurlt^dlctlon  to  return  a  paper 

and  refuse  to  file  it  as  an  appeal  for  insufficient  compliance  with  said  RiUes 

of  Practice. 
SwEENEr,  Assistant  Secretary, 

On  December  13.  1916,  the  claim  of  Alice  Campbell,  under  the 
provisions  of  the  first  proviso  of  the  act  of  March  3,  1899,  as  wife  of 
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John  T.  Campbell,  who  served  during  the  late  Civil  War  as  a 
private  in  Company  B,  First  Oregon  Infantry,  and  who  is  now  a 
pensioner  under  a  special  act  of  Congress  at  a  rating  of  $30  per 
m<mth,  for  one-half  of  said  pension,  was  approved  for  rejection  upon 
the  ground  that  the  pensioner  was  not  legally  chargeable  with 
marital  desertion. 

Said  claimant  filed  January  9,  1917,  in  the  Pension  Bureau  a 
paper  intended  as  an  appeal  from  said  action  of  rejection,  which  was 
returned  to  her  January  11,  1917,  by  the  Commissioner  of  Pensions 
for  the  stated  reascm  that  it  did  not  comply  with  the  requirements 
of  Rules  XI  and  XVI  of  the  Rules  of  Practice  of  this  department,  in 
that  it  failed  to  allege  any  mistake  of  fact  or  error  of  law  in  the  action 
of  December  13,  1916,  and  therefore  could  not  be  entertained.  In 
the  communication  returning  said  paper  to  the  claimant  her  attention 
was  invited  to  Rule  X  of  the  Rules  of  Practice,  and  she  was  informed 
that  she  was  at  liberty  to  proceed  thereunder  if  she  felt  herself 
aggrieved  by  the  action  refusing  to  entertain  said  paper  as  an  appeal. 

Thereupon  the  claimant,  February  21, 1917,  filed  in  this  department 
an  application  under  the  provisions  of  said  Rule  X  for  an  order  di- 
recting the  commissioner  to  certify  his  action,  together  with  the  i^cord 
in  the  case,  to  the  department  for  review. 

The  action  of  the  commissioner  in  passing  upon  the  sufficiency  of 
the  paper  filed  by  the  claimant  as  an  appeal  and  returning  it  to  her 
for  failure  to  comply  with  the  requirements  of  Rules  XI  and  XVI 
was  erroneous  and  contrary  to  the  mode  of  procedure  expressly 
pointed  out  by  the  Rules  of  Practice  of  this  department. 

Rule  IX  of  said  rules  of  practice  provides  as  follows : 

The  Oommissioner  of  Pensions  shaH  return  to  the  appellant  any  appeal  not  in 
conformity  with  the  provisions  of  rules  III  to  VIII.  inclusive,  stating  wherein 
the  appeal  is  defective. 

Rules  III  to  VIII,  referred  to  in  said  Rule  ^X,  relate  to  certain 
formal  defects  appearing  on  the  face  of  an  appeal,  to  time  of  filing, 
certain  cases  in  which  no  appeal  will  be  entertained,  etc.,  and  have 
no  application  to  the  sufficiency  of  the  statements  and  allegations  to 
constitute  an  appeal. 

Rule  XI,  for  failure  to  comply  with  which  the  claimant's  attempted 
appeal  was  returned  to  her,  is  as  follows : 

Each  appeal  must  contain  specific  assignments  of  the  alleged  mistake  of  fact 
or  error  of  law  in  the  adjudication  of  said  claim  by  the  Commissioner  of  Pen- 
sions, and  any  appeal  insufficient  in  this  respect  may  be  dismitaed  bp  the  Sec- 
retary. 

Rule  XVI,  which  relates  especially  to  claims  for  division  of  pen- 
sion under  the  act  of  March  3, 1899,  provides  as  follows : 

The  appeal  ♦  ♦  ♦  should  briefly  but  specifically  state  the  error  of  lav 
or  mistake  of  fact  complained  of.  and  the  grounds  relied  upon  for  reversing 
or  modifying  the  actipn  appealed  from. 


218  DECISIONS  RELATING   TO  PENSIONS. 

It  is  manifest  from  the  foregoing  that  tlie  ,Commissioner  of  Pen- 
sions has  no  authority  or  jurisdiction  under  Rule  XI,  or  that  portion 
of  Rule  XVI  quoted  to  pass  upon  the  suuciency  of  the  allegations  or 
statements  made  in  a  paper  filed  as  an  appeal,  but  such  jurisdiction 
and  authority  is,  by  the  express  terms  of  said  rules  of  practice,  exclu- 
sively vested  in  the  Secretary,  who  may,  on  consideration  of  such  an 
appeal,  dismiss  the  same  if  found  ''  insufficient  in  this  respect.*' 

The  paper  filed  by  the  claimant  being  before  the  department  its 
sufficiency  under  said  rules  will  now  be  passed  upon. 

Said  paper  is  in  the  form  of  an  affidavit,  executed  and  sworn  to 
by  the  claimant,  which  sets  forth  certain  f act^  in  her  case  that  might 
have  been  relevant  and  pertinent  in  the  consideration  of  her  claim 
in  the  Pension  Bureau,  and  is  but  a  repetition  of  former  affidavits 
filed  by  her  as  evidence  during  the  adjudication  of  said  claim,  but 
contains  no  reference  whatever  to  any  action  taken  by  the  Pension 
Bureau  in  said  claim,  nor  even  any  allegation  that  said  claim  had 
been  rejected.  From  the  beginning  to  the  end  of  said  paper  there  is 
not  a  word  indicating  that  the  claimant  had  been  aggrieved  by  any 
action  taken  in  her  claim,  no  complaint  of  any  proceeding  taken  by 
the  Pension  Bureau  in  adjudicating  her  rights  under  the  act  of 
March  3,  1899,  no  allegation  of  any  mistake  of  fact  having  been 
made  or  assignment  of  error  of  law  in  the  adjudication  of  said  claim, 
and  there  is  no  statement  whatever  that  the  claimant  desires  to  ap- 
peal to  this  department  from  any  action  taken  by  the  Pension  Bu- 
reau, or  that  she  intended  said  paper  as  an  appeal,  or  that  she  had 
filed  it  as  such. 

There  is  therefore  no  possibility  that  said  paper  could  be  accepted 
as  sufficient  to  constitute  an  appeal  under  said  rules  of  practice,  even 
by  the  most  liberal  construction,  and  the  same  is  accordingly 

Dismissed, 


No.  50. 
Hypothetical  Questions. 

Decided  March  17,  1917, 

Practice — Abstract  Questions  Submitted — Departi£ental  Opinions. 

The  department  wiU  decUne,  in  the  interest  of  good  administration,  to  render 
an  opinion  upon  a  purely  abstract  or  hypothetical  question,  not  presented 
by  a  specific  or  concrete  case. 

Dear  Mr.  Commissioner: 

I  am  in  receipt  of  your  letter  of  the  10th  instant,  in  which  you 
refer  to  your  former  letter  of  the  8th  ultimo,  transmitting  a  com- 
munication from  the  chief,  Bureau  of  Navigation,  Navy  Depart- 
ment, which,  because  of  the  inquiry  contained  therein,  you  sub- 
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mitted  for  consideration  and  .opinion  upon  which  to  base  an  appro- 
priate reply.  Your  former  communication  presented  the  matter  as  . 
purely  hypothetical,  upon  due  consideration  of  which  the  inclosed 
communication  had  been  prepared.  In  your  present  letter  it  is 
stated  that  a  number  of  similar  inquiries  from  pensioners  have  been 
received,  and  in  one  specific  instance  the  pensioner  was  enrolled  in 
the  Naval  Reserve  Force. 

Upon  full  consideration,  however,  I  concur  in  the  view  expressed 
by  the  solicitor:  that  good  administration  would  be  best  conserved 
by  declining  at  this  time  to  express  an  opinion  upon  the  matter  pre- 
sented. In  all  instances  where  questions  of  doubt  are  presented  to 
vour  bureau  in  a  specific  case,  it  should  be  duly  adjudicated,  and  in 
the  event  decision  therein  be  adverse  to  the  claimant,  as  it  perhaps 
might  well  be  in  an  ex  parte  case,  he  is  accorded  right  of  appeal  to 
the  department  under  the  existing  rules  of  practice  with  opportunity 
to  support  such  appeal  by  brief;  and  if  the  question  presented  be 
such  as  to  warrant  it,  to  be  heard  in  oral  argument.  When  thus 
presented  all  such  cases  will  be  fully  considered  and  very  carefully 
adjudicated. 

Cordially,  yours,  Bo  Sweeney, 

Assistant  Secretary, 

Hon.  Gatlord  M.  Saltzgaber, 

Commissioner  of  Pensions. 

Dear  Mr.  Secretary:  On  the  9th  ultimo  the  Assistant  Secretary 
of  the  Interior  submitted  for  my  consideration  a  letter  from  the 
Commissioner  of  Pensions,  inclosing  a  communication  of  January  24, 
1917,  in  which  the  Chief,  Bureau  of  Navigation,  Navy  Department, 
requested  to  be  advised  whether,  if  a  former  enlisted  man  of  the  Navy, 
now  drawing  a  pension,  should  enroll  in  any  of  the  six  classes  of  the 
Naval  Reserve  force  under  the  provisions  of  the  act  of  August  29, 
1916,  39  Stat.,  666-587,  he  would  "be  entitled  under  the  law  to 
receive  the  pay  of  the  class  in  the  Naval  Reserve  in  which  he  would 
enroll,  and,  in  addition  thereto,  receive  also  the  full  amount  of  his 
Navy  pension." 

In  the  commissioner's  letter  it  is  stated  that  no  concrete  case  in- 
volving this  matter  is  pending  before  his  bureau,  or.  so  far  as  he  is 
aware,  has  a  pensioner  been  so  enrolled.  As  the  question  thus  sub- 
mitted is  not  presented  in  any  actual  case  pending  before  that  bureau 
or  this  department,  it  is  purely  hypothetical  at  this  time. 

Replying  to  a  request  by  the  Secretary  of  the  Treasury  for  an 
opinion  upon  such  a  question,  Mr.  Attorney  General  Miller,  19  Opin., 
831,  said: 

From  this  statement  it  appears  that  the  question  submitted  does  not  spring 
out  of  any  present  actually  existing  case  *'  arising  in  the  administration  "  of  your 
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department.  It  Is  a  question  in  a  hypothetical  case,  and  one.  Indeed,  which  auj 
never  ariee,  and  calls  in  advance  for  an  opinion  as  to  what  the  department 
would  hold  in  the  future  upon  a  somewhat  indefinite  state  of  facts. 

After  referring  to  several  extracts  from  opinions  of  his  predeces- 
sors, uniformly  adhering  to  the  position  indicated,  the  opfinion  first 
cited  continues: 

Later  opinions  fully  harmonize  with  the  above. 

Permit  me  also  to  quote  the  following  fron  13  Opinions,  581,  as  gXving  a 
reason  for  the  rule: 

"  You  will  readily  perceive  the  inconvenience  of  giving  upon  a  hjrpothetiettl 
case  an  opinion  which,  upon  the  consideration  of  an  actual  case,  might  require 
modification  on  account  of  circumstances  not  Imagined,  aad  thevefore  not  con- 
sidered In  the  preparation  of  the  opinion.** 

To  attempt  in  advance  to  settle  such  questions.  In  the  words  of  another  emi- 
nent Attaniey  General,  is  "to  anticipate  trouble,"  9  Opin-,  421,  and.  it  may 
well  be  added,  to  promote  trouble. 

In  this  connection  see  also  19  Opin.,  414;  20  Opin,,  440  and  729; 
21  Opin.,  509  and  568;  25  Opin.,  93 ;  28  Opin.,  129  and  239 ;  29  Opin., 
99  and  488,  and  citations  therein. 

A  similar  request  from  the  Commissioner  of  Pensions  was,  June 
30,  1898,  submitted  for  the  consideration  of  Assistant  Attorney  Gen- 
eral Vandevanter,  but  as  the  matter  was  then  purely  hypothetical, 
by  letter  of  July  9,  1898,  conforming  to  the  view  expressed  in  the 
above  citations,  he  asked  to  be  excused  from  giving  at  that  time  an 
opinion  upon  the  question  propounded. 

On  May  22, 1912,  the  question  was  also  submitted  by  the  then  Com- 
missioner of  Pensions  as  to  whether  certain  provisions  of  the  first 
paragraph  of  section  1,  of  the  act  of  May  11,  1912,  37  Stat,  112, 
effectuated  a  departure  from  existing  law.  Beplying  thereto  Assist- 
ant Secretary  Thompson  stated  that: 

No  concrete  case  In  which  the  point  arises  Is  presented  to  xae ;  I  an  nsked 
to  solve  a  wholly  hypothetical  proposition  notwithstanding  that  in  my  app^^te 
capacity  I  undoubtedly  shall  be  required  to  decide  some  actual  case.  In  the  event 
of  my  expression  of  opinion  in  the  instant  occasion  confirmatory  of  the  cuo* 
stmctlon  your  letter  suggests — ^an  interpretation  of  the  statute  which  may  be 
entirely  correct  But  the  point  In  my  mind  Is  whether  at  this  time  I  <tkoM 
give  the  question  any  consideration  at  all  with  the  result  that  an  admtalfl- 
trative  construction  of  the  act  will  be  irrevocably  given  in  advance  of  any 
appeal. 

I  am  clearly  of  the  opinion  that  I  should  not  It  would  be  unfkir  to  appli- 
cants under  this  portion  of  the  act  If  I  should  decide  an  Important  question 
adversely  without  affording  them  the  slightest  opportunity  to  be  heard.  And 
If  there  be  even  a  possibility  of  my  mind  reaching  such  a  condnaton,  I  ought 
not,  In  justice  to  appellants,  prejudice  tlieir  cause  by  giving  the  aiatter  even 
cursory  consideration  at  this  time.  A  far  better  way  W4Mild  be  ts  let  tlie 
matter  come  up  in  the  regular  course,  on  appeal,  whereby  all  views  may  be 
presented.  If  an  early  determination  of  the  question  Is  desirable,  as  I  assume 
it  must  be.  It  would  be  very  easy  to  provide  a  test  case. 
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Moved  by  these  conslderfttioos  of  xny  duty,  I  am  forced  to  decline  to  consider 
tbe  abstract  question  presented  by  your  letter. 

CkAforming  to  the  concurring  views  herein  expressed  and  in  the 
interest  of  good  administration,  I  respectfully  request  that  I  be  ex- 
cused from  now  giving  an  opinion  upon  the  question  propounded. 
Cordially,  yours, 

Chari^es  D.  M^haffie, 

Solicitor. 


No.  60. 
MARY,  AS  WIDOW  OF  CHARLES  H.  EUMBOLD. 

Decided  March  27,  1917, 

Act  of  Apbil  19,  1908,  as  Amended  by  Act  of  September  8,  1916 — Foubth  Pbo- 
viso  of  the  Act  of  Mabch  3,  1899 — Continuity  of  Cohabitation. 

Tbe  fourth  proviso  of  tbe  act  of  March  3,  1899,  provides  In  plain,  clear,  and 
unmistakable  terms  that  no  pension  under  any  law  of  the  United  States 
shall  be  granted,  allowed,  or  paid  to  a  widow  who  married  a  soldier,  on 
account  of  whose  service  and  death  pension  is  claimed,  subsequent  to 
March  3,  1899,  and  to  his  military  service,  unless  she  lived  and  cohabited 
with  such  soldier  continuously  from  the  date  of  her  marriage  to  him  to  the 
date  of  his  death,  without  any  exception,  qualification,  or  limitation  what- 
ever. 

Continuity  of  cohabitation  as  husband  and  w^ife  is  an  absolute  and  unqualified 
prerequisite  to  the  allowance  or  payment  of  pension  to  a  widow  under  such 
circumstances,  and  it  makes  no  diflference  who  was  to  blame  for  the  separa- 
tion of  the  parties,  or  who  was  at  fault,  or  whether  or  not  the  circumstances 
were  such  that  it  was  impossible  for  the  wife  to  live  with  the  soldier ;  for  if 
such  continuity  of  cohabitation  is  not  shown  to  have  existed  said  fourth 
proviso  forbids  the  payment  of  pension. 

Neither  this  department  nor  the  Bureau  of  Pensions  has  any  right,  authority. 
or  jurisdiction,  by  a  forced  construction  of  said  fourth  proviso,  to  inject  or 
interpolate  therein  any  exception,  limitation,  or  qualification  whatever  of 
its  plain  and  explicit  terms.  Said  fourth  proviso  speaks  for  Itself  in  lan- 
guage which  can  not  be  misunderstood,  and  should  be  executed  as  it  is 
written, 

Tbe  ondlspated  and  admitted  facts  in  the  present  claim  conclusively  establish 
that  this  ai^>ellattt  was  married  to  the  deceased  soldier  subsequent  to 
March  3,  1899,  and  long  after  his  military  service,  and  that  she  did  not  live 
and  cohabit  with  him  as  his  wife  continuously  from  the  date  of  said  mar- 
riage to  the  date  of  his  death. 

Sweeney,  Assistant  Secretary. 

Mary  Rumbold  filed  in  the  Bureau  of  Pensions,  September  14, 
1916,  an  application  for  pension  under  the  provisions  of  the  act  of 
April  19, 1908,  as  amended  by  act  of  September  8,  1916,  alleging  that 
she  was  lawfully  married  to  Charles  H.  Rumbold,  who  served  as  a 
private  in  Company  B,  Thirty-sixth  Ohio  Infantry,  for  90  days  or 
more  during  the  late  Civil  War,  was  honorably  discharged  from  said 
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service,  and  died  November  8,  1914,  leaving  her,  as  his  widow, 
surviving. 

Her  claim  was  rejected  November  9,  1916,  on  the  ground  that  the 
claimant  was  not  married  to  said  soldier  prior  to  March  3,  1899,  nor 
prior  to  or  during  his  military  service,  and  did  not  live  and  cohabit 
with  him  continuously  from  the  date  of  her  marriage  to  him  to  the 
date  of  his  death,  and  therefore  had  no  pensionable  status  as  the 
widow  of  the  soldier  under  any  existing  law. 

From  this  action  the  present  appeal  was  taken  November  17, 1916. 

The  official  records  of  the  War  Department  show  that  the  deceased 
soldier  served  during  the  late  Civil  War  in  the  organization  alleged 
from  March  8,  1864,  to  July  27,  1865,  when  he  was  honorably  dis- 
charged from  said  service. 

The  following  facts  are  clearly  established  by  the  evidence  and 
are  admitted  by  the  appellant. 

The  appellant  and  the  soldier  were  duly  and  legally  married 
October  1,  1899,  and  lived  and  cohabited  as  husband  and  wife  from 
that  date  until  February  2,  1900,  when  they  separated  and  never 
lived  together  thereafter.  The  soldier  died  on  the  date  alleged,  while 
an  inmate  of  the  Ohio  Soldiers'  and  Sailors'  Home,  Erie  County, 
Ohio. 

The  fourth  proviso  of  the  act  of  March  3, 1899,  is  as  follows  : 

Provided  further,  That  no  pension  under  any  law  of  the  Unite<l  States  shall 
be  granted,  allowed,  or  paid  to  the  widow  of  a  soldier,  sailor,  officer,  naval  or 
military,  marine,  marine  officer,  or  any  other  male  person  entitled  to  a  pension 
under  any  law  of  the  United  States,  unless  it  shall  be  proved  and  established 
that  the  marriage  of  such  widow  to  the  soldier,  sailor,  officer,  marine,  or  other 
person  on  account  of  whose  service  the  pension  is  asked,  was  duly  and  legally 
contracted  and  entered  Into  prior  to  the  passage  of  this  act,  or  unless  such 
wife  shall  have  live<l  and  cohabited  with  such  soldier,  sailor,  officer,  marine, 
marine  officer,  or  other  person  continuously  from  the  date  of  the  marriage  to 
the  date  of  his  death,  or  unless  the  marriage  shall  take  place  hereafter  and 
prior  to  or  during  the  military  or  naval  service  of  the  soldier,  sailor,  officer, 
marine,  or  other  person  on  account  of  whose  service  the  pension  is  asked  or 
claimed. 

The  foregoing  is  a  direct,  positive,  and  mandatory  provision  of 
law,  absolutely  forbidding  the  granting,  allowance,  or  payment  of 
pension  to  the  widow  of  a  soldier  under  any  law  who  had  not  mar- 
ried such  soldier  prior  to  the  passage  of  the  act  of  March  3,  1899.  or 
who  had  not  lived  and  cohabited  with  such  soldier  as  his  wife  con- 
tinuously from  the  date  of  her  marriage  to  him  to  the  date  of  his 
death,  or  whose  marriage  to  such  soldier  after  said  date  was  not  con- 
tracted prior  to  or  during  his  military  service. 

The  undisputed  and  admitted  facts  in  the  present  claim  con- 
clusively establish  that  this  appellant  was  married  to  the  deceased 
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soldier  subsequent  to  the  passage  of  the  act  of  March  3,  1899,  and 
long  after  his  military  service,  and  that  she  did  not  live  and  cohabit 
with  him  as  his  wife  continuously  from  the  date  of  said  marriage 
to  the  date  of  his  death. 

It  is  manifest  therefore,  that  by  the  terms  of  said  act  the  grant, 
nllowance,  or  payment  of  pension  to  the  appellant  as  the  widow  of 
the  soldier,  under  any  law  of  the  United  States,  is  expressly  forbidden. 

In  this  appeal  it  is  contended  that  the  separation  of  the  appel- 
lant and  the  soldier  was  wholly  the  fault  of  the  soldier  and  that 
the  appellant' was  entirely  blameless;  that  the  soldier  deserted  the 
appellant  without  cause  and  refused  thereafter  to  live  with  her, 
although  she  endeavored  to  become  reconciled  with  him  and  be- 
sought him  to  return  and  live  with  her,  but  he  declined  to  do  so; 
that  she  w*as  allowed  and  paid  one-half  the  pension  of  the  soldier 
as  his  deserted  wife  under  the  provisions  of  the  first  proviso  of  the 
act  of  March  3,  1899,  and  she  refers  to  the  evidence  filed  to  sustain 
her  claim  for  such  one-half  pension  for  proof  of  the  truth  of  her 
allegations;  that  it  was  not  the  intent  of  Congress  by  the  fourth 
proviso  of  said  act  to  require  a  vain  or  impossible  thing,  and  it  was 
not  possible  for  her  to  live  with  the  soldier  as  his  wife  when  he 
would  not  permit  her  to  do  so. 

It  may  be  admitted  that  the  circumstances  attending  the  separa- 
tion of  the  appellant  and  the  deceased  soldier  were  as  alleged  by 
her,  and  still  it  would  in  no  manner  affect  the  operation  of  the 
fourth  proviso  of  said  act  or  give  her  a  pensionable  status  under 
any  law. 

The  language  of  said  fourth  proviso  is  too  plain,  direct,  unequivo- 
cal and  positive  to  admit  of  any  interpretation  or  construction. 

It  is  not  permitted  to  interpret  whnt  has  no  need  of  Interpretation.  When 
an  act  is  expressed  in  clear  and  precise  terms ;  when  the  sense  is  manifest  and 
leads  to  nothing  absurd,  there  can  be  no  reason  not  to  adopt  the  sense  which 
it  naturally  presents.  To  go  elsewhere  in  search  of  conjectures  in  order  to 
restrain  or  extinguish  it  is  to  elude  It.  Potter's  Dwarris  on  Statutes  and  Con- 
stitutions, 143 ;  Jackson  v.  Lewis,  17  Johns.,  475 ;  U.  S.  v.  Fisher,  2  Crunch,  358. 

In  said  fourth  proviso  Congress  employed  language  so  unambigu- 
ous, unobscure  and  obvious  that  there  is  no  room  left  for  doubt  or 
uncertainty  as  to  the  meaning  of  the  words  used. 

Statutes  should  be  interpreted  according  to  the  most  natural  and  obvious 
imjwrt  of  their  language,  without  resorting  to  subtle  or  force<l  construction  for 
the  purpose  either  of  limiting  or  extending  their  operation.  Courts  can  not 
correct  Bupposed  errors,  omissions,  or  excesses  of  the  legislature.  Potter's 
Dwarris  on  Statutes  and  Constitutions,  144. 

The  intent  of  Congress  in  enacting  said  fourth  proviso  is  clearly 
expressed  by  the  language  used  therein. 
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In  the  enactment  of  statutes,  the  role  of  interpretation  Is,  In  respect  te  the 

Intention  of  the  legislature,  that  where  the  language  is  explicit  the  courts  are 
bound  to  seek  for  the  intention  in  the  words  of  the  act  itself,  and  they  are  not 
at  lli)erty  to  snppose  or  to  hold  that  the  legislature  Intended  anything  different 
from  what  their  language  imports.  Potter's  Dwarris  on  Statutes  and  Consti- 
tutions, 140. 

It  ^ould  be  difficult  to  conceive  of  langiinge  more  explicit  than 
that  used  in  said  fourth  proviso.  It  says,  in  plain,  dear  and  un- 
mistakable terms  that  no  pension  under  any  law  shall  be  granted, 
allowed^  or  paid  to  a  widow  who  married  a  soldier,  on  account  of 
whose  service  and  death  pension  is  claimed,  subsequent  to  March  3, 
1899,  and  since  his  miuitary  service,  unless  she  lived  and  cohabited 
with  said  soldier  continuously  from  the  date  of  her  marriage  to  him 
to  the  date  of  his  death,  without  any  exception,  qualification,  or  limi- 
tation whatever.  Continuitv  of  cohabitation  as  husband  and  wife 
is  an  absolute  and  unqualified  prerequisite  to  the  allowance  or  pay- 
ment of  pension  to  a  widow  under  such  circumstances.  It  makes  no 
difference  who  was  to  blame  for  the  separaticm  of  the  parties  or 
who  was  at  fault  or  whether  or  not  the  circumstances  were  such  that 
it  was  impossible  for  the  wife  to  live  with  the  soldier;  if  such  con- 
tinuity of  cohabitation  is  not  shown  to  have  existed,  the  statute  for- 
\  bids  the  payment  of  pension. 

If  Congress  had  intended  to  except  from  the  operation  of  said 
\  fourth  proviso  such  widows  as  were  shown  to  have  been  deserted 

I  by  the  soldier  without  just  cause,  and  who  were  in  no  way  to  blame 

»  for  the  separation,  or  had  been  prevented  by  causes  over  which  they 

►  had  no  control  and  without  fault  on  their  part  from  living  and  co- 

habiting with  the  soldier  continuously  during  coverture,  it  would 
undoubtedly  have  said  so  and  not  used  language  which  absolutely 
prohibits  such  an  interpretation. 

It  is  therefore  manifest,  in  accordance  with  the  above-cited,  well- 
established  and  authoritative  rules  for  the  construction  of  statutes, 
universally  recognized  and  enforced  by  all  the  courts  of  the  land, 
both  Federal  and  State,  that  neither  this  department  nor  the  Bureau 
of  Pensions  has  any  right,  authority  or  jurisdiction,  by  a  forced 
construction  of  said  fourth  proviso,  to  inject  or  interpolate  therein 
any  exception,  limitation,  or  qualification  whatever  of  its  plain  and 
explicit  terms.  Said  fourth  proviso  speaks  for  itself  in  language 
which  can  not  be  misunderstood,  and  should  be  executed  as  it  is 
written. 

It  appears  that  a  former  Commissioner  of  Pensions  promulgated 
a  ruling  placing  the  construction  on  said  proviso  that  is  contended 
for  in  this  appeal,  and  holding  that  it  did  not  apply  in  the  cases  of 
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widows  who  were  shown  not  toliave  been  to  blame  for  the  separation 
from  the  soldier. 

Recently  however,  in  the  pension  claim,  Widow's  Original  No. 
1051562,  of  Bessie  M.,  widow  of  Reuben  E.  Smith,  the  present  Com- 
missioner of  Pensions  set  aside  and  overruled  said  former  commis- 
sioner, October  10, 1916,  as  follows : 

My  mind  was  open  when  I  referred  this  case  to  the  law  division,  which 
has  given  a  very  excellent  brief  entirely  consonant  with  the  state  of  the  law 
as  tlie  law  division  apprehends  it. 

Without  entertaining  any  prejudice  whatever,  I  have  given  this  case  a 
good  deal  of  consideration  since  the  brief  of  the  Law  Division  was  furnished  me. 

I  agree  with  the  conclusion  arrived  at  with  reference  to  the  claimant's 
marriage  relations.  She  had  the  status  of  a  wife  under  the  laws  of  California 
unless  a  final  decree  was  entered  in  her  divorce  case;  their  interpretation  of 
their  laws  governs  us  in  this  respect. 

I  do  not  agree  with  the  conclusion  that,  because  of  the  belief  of  some  that 
the  failure  of  the  parties  to  live  together  was  the  fault  of  the  husband,  the 
act  of  March  3,  1899,  therefore  has  no  application. 

The  language  of  that  act  is  positive.    She  has  no  status — 
"  unless  such  wife  shall  have  lived  and  cohabited  with  such    •    •    •    sailor 
*     *     •    continuously  from  the  date  of  the  marriage  to  the  date  of  his  death." 

I  do  not  know  of  any  rule  of  construction  that  permits  us  to  do  violence  to 
the  ordinary  significance  of  the  language  used  in  the  law,  and  to  give  it  a 
meaning  not  warranted  by  it. 

I  notice  that  what  is  said  on  page  10  of  the  Law  Division  brief  is  based 
on  an  opinion  in  a  liice  case  by  Ck)mmissoner  Warner.  I  may  say  that  I 
entirely  disagree  with  him.  The  condition  which  is  a  prerequisite  to  the  allow- 
ance of  a  pension  to  her  does  not  exist.  The  law  does  not  distinguish  between 
desertion  by  the  husband  and  desertion  by  the  wife.  I  think  it  is  a  mistake 
to  say  that  "  It  was  evidently  the  intention  of  Congress  in  the  enactment  of 
this  law  to  prevent  the  payment  of  pensions  only  to  widows  who  after  marriage 
deserted  their  soldier  husbands."  The  evidence  of  such  intention  is  nowhere 
to  be  found  in  the  statute  itself  and  to  so  hold  does  violence  to  the  plain 
meaning  of  the  language  used  in  the  statute. 

It  may  be  said  that  at  least  she  is  entitled  to  the  accrued  (pension)  because 
she  is  the  widow  of  the  sailor.  I  think  not.  The  statute  of  March  3,  1899,  pro- 
vides: "That  hereafter  no  pension  under  any  law  of  the  United  States  shall  be 
granted,  allowed,  or  paid  to  the  widow,"  etc.  I  believe  that  the  accrued 
is  pension,  and,  therefore,  it  comes  within  the  terms  of  the  law.  Holding 
these  opinions — 

I  arrive  at  the  conclusion  that  the  application  of  the  claimant  must  be 
denied. 

The  foregoing  ruling  of  the  Commissioner  of  Pensions  is  in  entire 
accord  with  the  views  of  this  department  hereinbefore  expressed 
and  with  the  law  and  is  approved. 

The  rejection  of  appellant's  claim  for  widow's  pension  upon  the 
ground  stated  was  sound  and  correct  in  law  and  fact,  and  is 

A-iflTTned. 

57522*— P  D— VOL  20—15 15 


226  DECISIONS  RELATING  TO  PENSIONS. 

No.  61. 
Renewal  of  Widow's  Pension. 

Decided  March  27,  1917. 

Renewal — Act  of  March  3, 1901 — Section  2  of  the  Act  of  September  8, 191^ 

Succession  of  Marriages — Pensionable  Period. 

The  title  of  a  widow  to  renewal  of  pension  under  the  act  of  March  3, 190L  aod 
under  section  2  of  the  act  of  September  8,  1916,  is  dependent  in  every  In- 
stance on  her  having  contracted  but  one  marriage  since  the  death  of  the 
soldier  on  account  of  whose  service  and  death  she  had  originally  been 
pensioned. 

The  widow  of  a  soldier  is  not  pensionable  under  the  provisions  of  the  second 
proviso  of  section  2  of  the  act  of  September  8,  1916.  if  she  has  niarrieU 
more  than  once  since  the  death  of  the  soldier,  there  being  no  pensionable 
period. 

The  decision  of  the  department  of  August  13,  1903.  In  the  case  of  Emallne  S. 
Lamb,  formerly  Grlswold,  14  P.  D.,  Ill,  is  overruled. 

SwEESEYy' Assistant  Secretary ^  to  the  Commissioner  of  Pensions. 

The  question  submitted  by  you  in  your  communication  dated  Feb- 
ruary 26, 1917,  is,  in  substance,  whether  the  widow  of  a  soldier  of  the 
Civil  War  who  has  contracted  two  or  more  marriages  and  is  again 
a  widow,  or  divorced  on  her  application  without  fault  on  her  part,  is 
entitled  to  pension  under  section  2  of  the  act  of  September  8,  1916, 
she  having  by  the  first  of  said  marriages  been  deprived  of  or  pre- 
vented from  receiving  pension  to  which,  as  such  widow,  she  would 
otherwise  have  been  entitled. 

Section  2  of  the  act  of  September  8,  1916,  is  as  follows: 

That  any  widow  of  an  officer  or  enlisted  man  who  served  in  the  Array, 
Navy,  or  Marine  Corps  of  the  United  States  during  the  Civil  War  whose  name 
was  placed  or  shall  hereafter  be  placed  on  the  pension  roll,  under  any  exist- 
ing law,  and  whose  name  has  been  or  shall  hereafter  be  droi)ped  from  said  iwn- 
sion  roll  by  reason  of  her  marriage  to  another  person  who  has  since  died  or 
shall  hereafter  die,  or  from  whom  she  has  been  heretofore  or  shall  be  hereafter 
divorced  upon  her  own  application  and  without  fault  on  her  part,  shall  be  en- 
titled to  have  her  name  again  placed  on  the  pension  roll  at  the  rate  allowed  by 
the  law  under  which  she  was  formerly  pensioned,  and  the  law  or  laws  amen- 
datory thereof,  unless  she  be  entitled  to  a  greater  rate  of  pension  under  the 
provisions  of  section  one  of  this  act,  such  pension  to  commence  from  the  date 
of  filing  her  application  In  the  Bureau  of  Pensions  after  the  passage  of  tbis 
not :  Provided,  howcx^cr.  That  where  the  pension  of  said  widow  on  her  second 
or  subsequent  marriage  has  accrued  to  a  helpless  or  idiotic  child,  or  a  child  or 
children  under  the  age  of  sixteen  years,  she  shall  not  be  entitled  to  renewal 
under  this  act  unless  said  helpless  or  Idiotic  child,  or  child  or  children  under 
sixteen  years  of  age,  be  then  a  member  or  members  of  her  family  and  cared  for 
by  her,  and  upon  the  renewal  of  pension  to  said  widow  payment  of  pension  to 
said  child  or  children  shall  cease:  And  provided  further ,  That  the  provisions  of 
this  act  shall  be  extended  to  those  widows,  otherwise  entitled,  whose  husbands 
dletl  of  wounds,  injuries,  or  disease  Incurred  during  the  periwl  «f  their  mill* 
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tary  or  naval  service,  but  who  were  deprived  of  pension  under  the  act  of 
March  third,  eighteen  hundred  and  sixty-five,  because  of  their  failure  to  draw 
ony  pensions  by  reason  of  their  remarriage,  and  to  any  person  who  was  lawfully 
married  to  an  officer  or  enlisted  man,  who  served  in  the  Army,  Navy,  or  Marine 
Corps  of  the  United  States  during  the  Civil  War  and  was  honorably  dis- 
charged therefrom  and  has  since  deceased,  and  who,  having  remarried  since 
his  death  is  again  a  widow,  or  has  been  divorced  from  her  last  husband  upon 
her  own  application  without  fault  on  her  part  and  who,  otherwise  entitled,  was 
barred  by  reason  of  such  remarriage  from  receiving  pension  under  any  exist- 
ing law. 

Pension  is  provided  by  this  section  of  the  act  ot  September  S, 
1916,  for  widows  of  soldiers  of  the  Civil  War  who  remarried  and 
because  of  their  remarriage  their  names  were  dropped  from  the 
pension  roll,  or  they  were  thereby  deprived  of  pension  to  which  they 
otherwise  would  have  been  entitled.  If  a  second  marriage  since  the 
soldier's  death  would  in  the  latter  case  bar  title  to  pension  under  said 
section,  it  would  in  the  former,  as  there  appears  to  be  no  such  funda- 
mental distinction  as  to  title  thereunder  as  would  imply  that  such 
second  marriage  would  not  be  fatal  to  all  claims  alike;  hence  an 
hnswer  to  the  question  propounded  by  you  necessarily  involves  a 
construction  of  the  entire  section. 

Section  2  of  the  act  of  September  8,  1916,  contains  no  mention  of 
the  period  within  w^hich  its  benefits  are  to  be  received.  It  contains 
nothing  relating  to  a  pensionable  period  save  as  to  the  commence- 
ment thereof,  namely,  date  of  filing.  In  this  respect  it  is  like  the 
>ict  of  March  3,  1901.  Acts  granting  original  pension,  such  as  the 
jict  of  March  3,  1873,  the  so-called  general  law,  and  the  act  of  June 
27,  1890,  provide  in  express  terms,  in  case  of  a  widow,  that  she  shall 
be  paid  pension  during  her  widowhood  only.  However,  in  the  ab- 
sence of  such  a  provision  in  an  act  granting  pension  to  a  widow, 
her  title  thereunder,  if  she  remarried,  would  cease  under  section  4708, 
Kevised  Statutes,  United  States. 

Doubtless  the  pensionable  period  under  said  section  2  is  that  pro- 
vided by  all  acts  granting  pension  to  widows,  namely,  the  life  of  the 
beneficiary,  unless  she  remarries,  in  which  event  pension  would  ter- 
minate by  operation  of  that  provision  of  section  4708,  Eevised 
Statutes,  United  States,  which  is — 

♦  ♦  *  but  on  the  remarriage  of  any  widow,  dependent  mother,  or  dependent 
sister,  having  a  pension,  such  pension  shall  cease. 

However,  there  is  nothing  contained  in  section  2  of  the  act  of 
September  8,  1916,  to  the  effect  that  the  name  of  a  widow,  having 
been  under  its  provisions  again  placed  on  the  pension  roll  and 
dropped  therefrom  because  of  her  remarriage,  shall,  if  she  is  again 
a  widow  or  divorced,  etc.,  be,  for  that  reason,  once  more  placed  on 
the  roll;  nor  is  anything  contained  in  said  section  or  elsewhere  in 
the  act  of  September  8, 1916,  or  in  any  other  act  of  Congress,  author- 
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izing  the  placing  of  a  widow's  name  on  the  roll  from  the  fact  that 
any  later  or  subsequent  marriage  she  contracted  has  been  dissolved 
by  death  or  divorce.  Such  a  proceeding  is  no  more  warranted  by 
section  2  of  the  act  of  September  8,  1916,  than  payment  of  pension 
luring  coverture. 

Had  Congress  intended  to  provide  renewal  of  pension  to  a  widow 
of  a  soldier  of  the  Civil  War  whenever  a  marriage  she  contracted 
was  dissolved  by  death  or  divorce  doubtless  it  would  have  so  pro- 
vided by  appropriate  legislation.  In  the  absence  of  such  legislation 
it  is  needless  to  say  there  can  be  no  authority  for  renewal  of  pension 
to  a  widow  who  has  contracted  more  than  one  marriage  since  the 
soldier's  death.  The  language  of  section  2  does  not  contemplate  her 
having  contracted  more  than  one  such  marriage ;  rather  what  it  does 
contemplate,  and  this  should  not  be  lost  sight  of,  is  that  a  second 
marriage  by  a  soldier's  widow  defeats  title  to  pension  which  it 
grants.  Otherwise  a  widow's  name  placed  on  the  pension  roll  under 
said  section  would  not  be  dropped  therefrom  in  the  event  of  her 
marrying  again. 

The  language  of  that  part  of  the  act  under  discussion  deals  with 
but  one  marriage,  and  that  is  the  first  marriage  since  the  soldier's 
death.  It  contains  nothing  respecting  marriages  subsequent  to  the 
first  marriage  either  as  to  their  existence  or  dissolution.  It  is  im- 
portant to  bear  in  mind  that  the  pension  provided  by  section  2  is, 
as  was  the  original  grant  to  the  beneficiary,  dependent  upon  her 
remaining  single. 

Technically  a  claimant  may  have  met  all  the  requirements  of 
section  2,  though  she  has  remarried  the  second  time  since  she  became 
the  soldier's  widow.  So  also  the  widow  who  remarried  and  was 
again  a  widow  before  the  passage  of  the  act  of  June  27,  1890,  may 
have  met  the  requirements  of  that  act  respecting  title  to  pension 
which  it  grants;  but  the  issue  in  such  a  case  was  never  in  doubt 
Usually,  resort  to  technical  or  scholastic  reasoning  in  construing  an 
act  is  at  the  expense  of  its  true  meaning  and  intent. 

It  requires  no  argument  to  demonstrate  that  section  2  should  be 
construed  and  administered  with  respect  to  a  claimant  whose  name 
was,  prior  to  its  passage,  dropped  from  the  roll  because  of  her  re- 
marriage as  it  would  if  her  name  had  been  for  that  reason  dropped 
since  its  passage.  In  the  latter  event  the  bureau  would  be  obliged 
to  hold,  if  she  again  married,  that  her  pensionable  period  had 
ceased,  and  this  would  be  in  accord  with  all  departmental  de- 
cisions in  any  way  in  point,  especially  those  holding  that  a  widow 
who  married  prior  to  filing  under  the  act  of  June  27,  1890,  was 
without  title  to  pension  under  its  provisions.  In  such  case  there 
is  a  grant  of  pension  to  the  widow  from  date  of  filing  to  date  of 
her  remarriage ;  but  if  she  has  failed  to  file  before  she  remarried  there 
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would  be  no  pensionable  period ;  and  so  in  a  claim  under  section  2  of 
the  act  of  September  8, 1916,  where  the  claimant's  name  having  been 
dropped  from  the  roll  because  of  her  remarriage,  she  did  not  file 
for  renewal  under  said  section  until  she  had  married  again. 

The  provisions  of  section  2  of  the  act  of  September  8, 1916,  grant- 
ing renewal  to  widows  whose  names  were  dropped  from  the  roll 
because  of  their  remarrying,  are  very  similar  to  the  provisions  of 
the  act  of  March  3,  1901,  which  provides  renewal  of  pension  to  a 
soldier's  widow  whose  name  was  dropped  from  the  roll  because  of 
her  remarriage,  if  she  was  his  wife  during  the  period  of  his  service 
in  a  war  and  was  allowed  pension  on  account  of  his  death  being  due 
to  his  service.  That  part  of  the  act  of  March  3,  1901,  so  providing, 
is  as  follows: 

Any  widow  who  was  the  lawful  wife  of  any  officer  or  enlisted  man  in  the 
Army,  Navy,  or  Marine  Corps  of  the  United  States  during  the  period  of  his 
service  in  any  war,  and  whose  name  was  placed  or  shall  hereafter  be  placed  on 
the  pension  roll  because  of  her  husband*s  death  as  the  result  of  wound  or  injury 
received  or  disease  contracted  in  such  military  or  naval  service,  and  tohose 
name  ?uu  been  or  sluUl  hereafter  be  dropped  from  said  pension  roll  by  reason 
of  her  marriage  to  another  person  tcho  has  since  died  or  shall  hereafter  die,  or 
from  whom  she  has  been  heretofore  or  shall  be  hereafter  divorced,  upon  her 
own  application  and  without  fault  on  her  part^  *  *  *  shall  be  entitled  to 
have  her  name  again  placed  on  the  pension  roll  at  the  rate,  etc. 

So  much  of  the  foregoing  quotation  from  the  act  of  March  3, 1901, 
as  is  italicized  is  found  verbatim  in  section  2  of  the  act  of  Sep- 
tember 8,  1916.  In  both  of  these  acts  there  is  absence  of  authority 
to  pay  pension  to  a  soldier's  widow  if  she  has  contracted  a  second 
marriage.  Under  either  act  such  second  marriage  is  a  bar  to  her 
receiving  pension  which  it  grants,  and  for  like  reason. 

Under  the  bureau's  administration  of  the  act  of  March  3,  1901,  a 
widow  had  title  to  renewal  of  pension  provided  by  said  act,  though 
she  had  contracted  two  or  more  marriages  since  the  soldier's  death,  if 
at  date  of  filing  all  of  said  marriages  had  been  dissolved  by  death 
or  by  divorce  on  her  application,  without  fault  on  her  part.  This 
practice  was,  in  a  decision  rendered  August  13,  1903,  in  case  of 
Emaline  S.  Lamb,  formeriy  (iriswold,  14  P.  D.,  Ill,  modified  to 
the  extent  that  a  dissohition  by  divorce  on  the  husband's  application 
of  a  marriage  contracted  by  claimant  other  than  her  first  marriage 
since  the  soldier's  death,  was  not  a  bar  to  her  having  title  to  renewal 
of  pension  under  said  act.  With  the  exception  of  this  modification, 
the  bureau's  practice  in  claims  under  the  act  of  March  3,  1901,  has 
not  been  disturbed  by  the  Department. 

In  the  Lamb  case  it  was  said  that  in  enacting  the  act  of  March  3, 
1901,  "  Congress  evidently  did  not  contemplate  a  succession  of  mar- 
riages by  a  widow  pensioner,"  and  other  statements  were  made  in- 
compatible with  the  view  that  a  widow  who  has  contracted  more 
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than  one  marriage  has  title  to  renewal  of  pension  provided  by  said 

act;   but  nevertheless  the  department  in  its  decision  approved  a 

construction  to  the  contrary.    As  the  decision  in  the  Lamb  case  is  in 

conflict  with  the  views  here  expressed  it  is  hereby  overruled. 

By  the  second  proviso  of  section  2  of  the  act  of  September  8, 1916, 

the  provisions  of  said  act  are  extended  to  certain  persons,,  including 

those  described  as  follows: 

Any  person  who  was  lawfully  married  to  an  officer  or  enlisted  man  ♦  *  • 
and  who  having  remarried  since  his  death  is  again  a  widow  or  has  been  di- 
vorced from  her  last  husband  upon  her  own  application  without  fault  on  her 
part,  and  who  otherwise  entitled  was  barreil  by  reason  of  such  remarriage 
from  receiving  pension  under  any  existing  law. 

Obviously  all  claimants  under  this  pari;  of  the  second  proviso 
stand  on  a  common  footing.     The  right  to  renewal  of  pension  of 

►  one  whose  marriage  debarring  her  from  pension  under  any  existing 

►  law  was  dissolved  before  the  passage  of  said  act,  is  precisely  the 
same  as  one  whose  marriage  was  dissolved  after  its  passage,  and  in 

.  the  case  of  the  latter  it  is  clear  that  if  she  again  married  her  pen- 

\  sionable   peiiod   terminated.     Doubtless   then,  the  marriage   dealt 

with  by  the  language  of  the  proviso  quoted  above  is  the  widow's 
first  marriage  since  the  soldier's  death,  and  the  husband  by  this 
marriage  is  her  "last  husband"  within  the  meaning  of  said  proviso. 

►  If  she  had  another  by  a  later  marriage,  the  act  would  confer  no 
I  benefit  on  her. 

t 


No.  62. 
Elena,  as  Widow  of  Ciiarlks  IT.  CA:>fPRKLL. 

Decided  ApHl  5,  nU7. 

Act  of  April  19,  1908 — Maruiage — PKNNsYr.vANiA — Proof — Aijsence  of  Licetisk 

AND  Record — Effect. 

The  claimant  and  the  deceased  otticer  were  secretly  married  in  the  city  of 
Philadelphia,  Pa.,  by  ceremony  iwrformed  by  a  chaplain  in  the  Navy,  with- 
out license,  and  no  return  of  said  marriage  was  made  by  the  ofliciating 
clergyman  as  required  by  the  law  of  that  State. 

Held: 

The  absence  of  license  and  record  of  said  marriage  did  not  render  it  invalid 
under  the  law  of  Pennsylvania.  In  re  Biesocker's  Estate,  7  D.  R.,  70  Pa.; 
Rodenbough  v.  Sauks,  2  Watts,  9. 

The  evidence  of  two  competent  and  credible  witnesses  who  testify  that  they 
were  present  and  witnessed  the  marriage  of  the  parties,  is  sufficient  l)roof 
of  such  marriage.  Greenleaf  on  P^vidence,  15  ed.,  vol.  2,  pp.  467-68;  Green's 
Estate,  19  Phila.,  55;  Parker's  Appeal,  44  Pa.,  309;  Falkerson  v.  Day,  15 
Phila.,  638. 

Sweeney,  Assistant  Seci^etavy. 

Elena,  as  alleged  widow  of  Charles  H.  Campbell,  captain  and  as- 
sistant adjutant  general,  United  States  Volunteers,  filed  March  31, 
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1915.  her  application  for  pension  under  the  act  of  April  19,  1908. 
Claim  was  rejected  April  29,  1915,  on  the  ground  that  her  marriage 
to  the  officer  was  subsequent  to  June  27,  1890,  and  therefore  she  had 
no  title  to  pension  under  the  act  invoked. 

New  evidence  was  filed,  the  case  was  reopened,  and  was  again 
rejected  August  23,  1916,  on  the  ground  that  it  was  not  established 
she  had  married  the  officer  prior  to  June  27,  1890.  An  appeal  was 
entered  August  28, 1916. 

The  claimant  alleged  she  was  ceremonially  married  to  the  officer 
December  15,  1890,  in  Washington,  D.  C.,  and  furnished  evidence 
substantiating  her  assertion.  Under  her  petition  for  reopening,  she 
filed  July  30,  1915,  the  following  affidavit: 

I  am  the  widow  of  Chas.  H.  CampbeU,  late  captain  and  A.  A.  6.,  U.  S.  Vol., 
and  captain  in  the  Regular  Army.  I  was  married  to  Captain  Campbell  on  the 
27th  day  of  April,  1890,  by  the  Rev.  James  J.  Kane,  a  chaplain  in  the  IT.  S. 
Navy,  at  his  domicile  in  West  Philadelphia,  Pa.  Owing  to  the  very  precarious 
state  of  my  father's  health.  Admiral  D.  D.  Porter,  U.  S.  N.,  and  to  the  opposi- 
tion of  certain  members  of  my  family  to  the  marriage,  prudence  suggested  that 
the  marriage  should  be  kept  secret  until  1  could  obtain  my  father's  consent  and 
approval.  I  was  pnable  to  obtain  record  evidence  of  my  marriage,  to  wit,  a 
marriage  certificate,  from  Chaplain  Kane.  My  husband  advised  that  we  should 
be  again  married  and  in  a  church,  and  a  record  of  the  marriage  inscribed 
in  the  rector's  register,  etc.,  for  if  hy  any  accident  my  husband  should  pre- 
decease me  I  would  have  no  record  proof  of  my  marriage  unless  the  consent 
ot  my  father  was  obtained  and  Chaplain  Kane  released  from  his  obligation  of 
secrecy.  Accordingly,  on  the  15th  day  of  December,  1890,  Captain  Campbell  and 
myself  went  through  another  ceremony  of  marriage  at  the  Church  of  the  Ascen- 
sion in  Washington,  D.  C.  The  ceremony  was  performed  by  the  Rev.  Geo.  W. 
Douglas,  rector  of  St.  John's  Episcopal  Church,  16th  &  H  Sts.  This  latter 
church  was  the  one  In  which  our  family  attended  and  the  rector,  Mr.  Douglas, 
could  not  consistently  remarry  u.<«  in  this  church.  He  also  held  very  pronounced 
orthodox  views  on  this  subject  and  refused  to  enter  a  record  in  the  register  of 
St.  John's  Church  in  const^quence  of  the  previous  marriage  by  a  naval  chaplain. 
'J'he  Rev.  Dr.  J.  H.  Elliott,  rector  of  the  Church  of  the  Ascension,  consented  to 
Mr.  Douglas  performing  the  ceremony  in  his  church,  notwithstanding  the  pre- 
vious marriage  in  April  of  the  same  year.  My  father.  Admiral  Porter,  died 
(about  two  months  after  my  second  ceremony  of  marringe)  in  February,  1891. 

I  may  state  that  the  reason  why  a  second  marriage  ceremony  became  im- 
peratively necessary  was  that  Chaplain  Kane  would  not  deliver  a  marriage 
certificate  without  an  assurance  that  the  event  should  be  recorded  with  the 
projier  officials  in  Philadelphia  and  the  time  In  which  the  marriage  by  the 
chaplain  should  be  recorded  having  expired  by  the  statutoi*y  limitation  in 
Pennsylvania,  he  would  render  himself  liable  to  a  fine  and  the  costs  of  the 
prosecution  (as  I  am  advised).  This  would  produce  the  publicity  that  we  were 
so  anxious  to  avoid.  Capt.  Campbell  and  myself  were  under  an  obligation  to 
shield  the  chaplain  from  annoyance  and  expense. 

Immediately  after  the  marriage  ceremony  in  April,  1890,  I  resided  In  the 
same  house  with  Captain  Campbell's  mother  and  my  husband. 

There  was  also  filed  the  affidavit  of  Margaret  S.  Petitte  and  Theo- 
dore Porter,  and  a  copy  of  an  affidavit  made  by  Marion  G.  Endy. 
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This  copy  it  appears  was  filed  unintentioDally  and  inadvertently,  the 
affiant  intending  to  file  the  original  instead  of  the  copy.     Upon 
notification  she  filed  the  original  and  it  was  in  the  files  prior  to  the 
action  complained  of. 
The  affidavit  of  Margaret  S.  Petitte  is  as  follows : 

I  respectfully  subscribe  to  the  following  statement:  I  am  a  married  woman 
and  the  daughter  of  the  Bev.  James  J.  Kane,  chaplain  U.  S.  Navy  (retired), 
with  rank  of  rear  admiral. 

I  have  read  a  copy  of  the  deposition  of  the  above-named  claimant  in  sapport 
of  her  application  for  a  pension,  and  this  has  had  the  effect  of  refreshing  my 
memory  uix)tt  certain  events.  Some  time  in  April,  1890  (I  thinlc  It  was  upon  a 
Sunday),  Miss  Porter,  daughter  of  Admiral  D.  D.  Porter,  U.  S.  Navy,  appeared 
in  my  f«ther*s  domicile,  No,  3215  Powelton  Ave.,  West  Philadelphia,  Pa.,  with  a 
former  officer  of  the  Army,  a  captain,  whose  name,  I  believe,  was  Campbell. 
They  requested  my  father  to  perform  a  marriage  ceremony  uniting  them  as 
"  man  and  wife,"  requesting  also  that  the  ceremony  should  be  kept  a  profound 
secret  until  such  time  as  Admiral  Porter's  approval  should  be  obtained.  It  was 
stated  that  he  was  then  in  a  very  precarious  state  of  health.  My  father  (as 
an  old  and  valued  friend  of  the  Porter  family)  was  at  first  reluctant  to  per- 
form the  ceremony,  and  he  only  consented  to  do  so  upon  the  understanding 
that  the  approval  of  Mrs.  Campbell's  family  to  the  marriage , should  be  formally 
notified  to  him ;  otherwise  he  could  not  deliver  a  marriage  certificate  to  Captain 
or  Mrs.  Campbell,  as  the  statute  laws  of  Pennsylvania  require  the  marriage  to 
be  registered  within  a  certain  period  of  time,  in  default  of  which  my  father 
would  render  himself  liable  to  a  fine  in  a  penal  sum,  and  the  costs  of  the 
prosecution.  I  was  present  during  the  marriage  ceremony  in  my  father's  house 
(residing  there  at  the  time).  I  was  about  24  years  of  age  in  April,  1890,  and  a 
spinster.  I  was  subsequently  informed  that  Admiral  Porter  did  not  approve  of 
the  marriage  of  his  daughter  to  Captain  Campbell,  and  that  was  also  a  reason 
why  my  father  (CHiaplain  Kane)  would  not  sign  a  marriage  certificate  In  April, 
1890,  or  upon  a  subsequent  date. 

The  affidavit  of  Theodore  Porter,  who  is  a  brother  of  the  claimant, 
is  in  part  as  follows : 

I  liave  the  honor  to  subscribe  to  the  following  statement  in  support  of  the 
above  claim  for  pension.  I  am  a  brother  of  the  above-named  claimant  and  a 
commodore  in  the  United  States  Navy  (retired),  and  have  a  record  of  over  40 
years'  active  service  prior  to  my  retirement. 

It  was  well  known  to  nearly  every  member  of  our  family  that  Mrs.  Campbell 
had  been  secretly  married  to  Capt.  Campbell  some  time  in  April,  1890,  as  Im- 
mediately after  that  event  she  went  to  reside  in  the  same  house,  in  Washington, 
with  her  mother-in-law  and  Capt.  Campbell.  My  mother  informed  me  that 
my  sister  aforesaid  had  been  married  by  a  naval  chaplain  in  the  month  of 
April,  1890. 

My  father,  Admiral  Porter  (the  Admiral  of  the  Navy),  was  opposed  to  the 
marriage  of  my  sister  with  Capt.  Campbell.  The  reason  given  for  the  secret 
marriage  by  the  naval  chaplain  was  owing  to  the  fact  that  my  father  was  then 
in  a  very  precarious  sUite  of  health,  and  if  my  sister  should  incur  his  displeasure 
there  was  grave  reason  to  fear  that  he  might  disinherit  her  In  his  will  by  a 
codicil,  striking  her  name  out  entirely.  My  mother  confirmed  this  in  a  statement 
to  me.  • 

I  have  absolutely  no  doubt  whatever  but  that  my  sister  was  married  Id 
April,  1890. 
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The  affidavit  of  Marion  G.  Endy  is  in  part  as  follows: 

I  respectfully  subscribe  to  the  following  statement :  I  ara  a  married  woman ; 
am  the  niece  of  the  Rev.  James  J.  Kane,  chaplain,  U.  S.  Navy  (retired),  and  a 
first  cousin  of  Mrs.  Margaret  S.  Petitte,  whose  deposition  in  support  of  the 
above  claim  has,  I  am  informed,  been  placed  on  file  in  the  Bureau  of  Pensions. 
I  have  read  a  copy  of  the  deposition  of  the  above-named  claimant  in  support  of 
her  application,  and  this  has  refreshed  my  memory. 

I  was  residing  in  West  Philadelphia  with  my  parents  in  the  spring  of  1890, 
and  was  present  at  my  uncle's  house  in  Powelton  Avenue  upon  a  Sunday  after- 
noon in  April,  1890,  when  Mrs.  Campbell,  daughter  of  Admiral  Porter,  of  the 
Navy,  was  married  by  my  uncle,  Chaplain  Kane,  to  a  former  Army  officer 
(whose  name  I  have  forgotten).  He  read  the  Episcopal  form  of  service.  The 
event  made  an  Indelible  impression  on  my  mind,  as  it  was  not  only  the  first 
marriage  ceremony  that  I  had  seen  my  uncle  perform,  but  it  was  the  first 
wedding  that  I  had  witnessed  in  America,  as  I  was  born  in  England,  of  Ameri- 
can parents,  temporarily  residing  abroad.  At  the  time  of  the  marriage  I  was 
a  young  spinster,  and  about  a  month  after  the  event  I  sailed  for  England  on 
the  Etruria,  of  the  Cunard  Line,  to  complete  my  education  in  Carlisle,  England, 
In  which  city  my  aunt  was  then  residing. 

It  further  appears  that  October  19, 1915,  Admiral  Kane,  the  officiat- 
ing clergyman  mentioned  in  the  foregoing  affidavit,  was  interviewed 
by  the  Commissioner  of  Pensions,  and  said  official  has  filed  two  notes 
in  the  case  in  which  he  refers  to  conversations  held  with  Admiral 
Kane  during  the  interview. 

It  is  shown  by  these  notes  that  Admiral  Kane  stated  to  the 
Commissioner  of  Pensions  he  would  not  say  one  way  or  the  other 
as  to  his  part  in  the  marriage  ceremony  referred  to.  He  observed 
that  if  he  had  performed  such  a  marriage  ceremony  and  made  no 
return  of  the  same  the  laws  of  Pennsylvania  would  impose  upon  him 
a  heavy  penalty,  and  therefore  he  was  unwilling  to  make  a  positive 
statement  in  the  matter.  He  did  however  say,  "  Of  course  they  were 
married  or  they  would  not  have  gone  home  to  live  with  the  Admiral." 

The  Commissioner  of  Pensions,  after  stating  as  just  above  set 
forth,  r^oncludes  as  follows: 

With  Admiral  Kane  refusing  to  make  a  statement  that  he  performed  such 
marriage  as  It  is  stated  he  perfo'-med,  and  with  the  facts  shown  In  the  flies 
that  the  first  voluntary  statement  of  claimant  was  that  she  was  married  in 
December,  there  should  be  stronger  evidence  than  there  is  already  shown  to 
allow  the  bureau  to  come  to  the  conclusion  that  she  was  married  in  April. 

The  act  of  June  23,  1885,  of  the  State  of  Pennsylvania,  so  far  as  it 
affects  the  issue  herein,  is  as  follows : 

Section  1.  That  from  and  after  the  first  day  of  October,  one  thousand  eight 
hundred  and  eighty-five,  no  person  within  this  Commonwealth  shall  be  joined 
in  marriage  until  a  license  shall  have  been  obtained  for  that  purpose  from 
the  clerk  of  the  orphan's  court  in  the  county  where  the  marriage  is  per- 
formed.   ♦    ♦    ♦ 

Sec.  5.  If  any  minister,  justice,  or  any  other  officer  or  person  shall  solemnize 
the  marriage  ceremony,  or  shall  be  an  attesting  witness  for  the  same  within 
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this  Commonweal  til  without  said  persons  having  first  obtained  the  proiier 
license  as  hereinbefore  mentioned  and  set  forth,  he  or  they  so  ofticiating  <»r 
attesting  shall  forfeit  and  pay  the  sum  of  $100  to  and  for  the  use  of  the  county 
in  which  said  marriage  Is  solemnized. 

This  act  has  smce  been  amended,  but  not  in  any  way  that  affects 
the  issue  presented  in  this  case. 

It  is  the  general  rule,  too  familiar  to  require  citations,  that  statutes 
which  require  the  issuance  of  a  marriage  license  or  a  return  of  such 
license  for  record,  are  directory  merely  and  not  mandatory ;  and  this 
question  is  well  settled  in  the  State  of  Pennsylvania,  the  courts  having 
construed  the  identical  act  in  question: 

Nowhere  in  the  act  is  it  stated  that  such  a  marriage  shall  be  void.  It  is 
true  that,  according  to  the  first  section,  no  persons  shall  be  joined  in  marriage 
without  a  license;  but  this  phrase  may  refer  to  the  act  of  the  persons  solem- 
nizing the  marriage  as  well  as  to  that  of  the  persons  about  to  marry.  The 
expression  is  much  too  weak  and  insignificant  to  indicate  a  legislative  intent 
to  declare  a  marriage  invalid  if  performed  without  a  license.  In  re  Biesecker's 
Estate,  7  D.  R.,  70,  Pa. 

See  also  Rodenbough  v.  Sauks,  2  Watts,  9. 

It  may  therefore  be  concluded  that  if  the  marriage  alleged  by  the 
claimant  and  her  witnesses  actually  took  place  and  under  the  circum- 
stances narrated  by  them,  such  a  marriage  is  valid  in  the  State  of 
Pennsylvania. 

There  remains  only  the  question  as  to  whether  or  not  such  a  mar- 
riage did  actually  take  place  and  on  the  date  asserted  by  the  claimant, 
viz,  April  27,  1890.  Mr.  Greenleaf  says  in  his  work  on  Evidence, 
15  ed.,  vol.  2,  pp.  467-468. 

The  proof  of  marriage,  as  of  other  issues,  is  either  by  direct  evidence  estab- 
lishing the  fact  or  by  evidence  of  collateral  facts  and  circumstances  from  which 
Its  existence  may  be  inferred.    ♦    •    • 

The  affirmative  sentence  of  a  court  having  jurisdiction  of  marriage  or  no 
marriage  is  conclusive  evidence  of  the  marriage.  Other  direct  proof  is  made 
either  by  the  testimony  of  a  witness  present  at  the  celebration  or  of  either  of 
the  parties  themselves,  where  they  are  competent.     •     ♦    ♦ 

As  to  evidence,  necessary  proof  of  a  marriage,  and  in  support  of  the 
foregoing  statement  of  Mr.  Greenleaf,  see  Green's  Estate,  19,  Phila., 
55;  Parker's  Appeal,  44  Pa.,  309;  Fulkerson  v.  Day,  15  Phila..  638. 

In  the  case  under  consideration  there  is  the  affidavit  of  the 
claimant  herself,  the  affidavit  of  the  clergyman's  daughter,  and 
the  affidavit  of  his  niece,  both  of  whom  swore  positively  they  were 
present  and  saw  the  marriage  ceremony  performed.  There  is  also 
the  affidavit  of  the  brother  of  the  claimant  in  which  he  states  that 
nearly  all  of  the  immediate  family  well  knew  his  sister  had  been 
married  to  Captain  Campbell  some  time  in  April,  1890,  and  that 
immediately  after  said  event  she  went  to  reside  with  her  husband 
in  Washington  at  the  home  of  her  mother-in-law.    This  affiant  also 
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says  that  his  mother  informed  him  that  his  sister  aforesaid  had 
been  married  by  a  naval  chaplain  in  the  month  of  April,  1890. 

As  against  this  there  is  the  refusal  of  Admiral  Kane,  when  ques- 
tioned by  the  Commissioner  of  Pensions,  to  answer.  His  refusal  is 
not  inconsistent  however  with  the  explanation  of  the  occurrence 
made  in  the  affidavits  above  mentioned. 

The*  statements  of  claimant  and  her  witnesses  are  straightforward 
and  convincing,  and  the  claimant's  testimony  is  not  weakened  mate- 
rially, in  view  of  the  facts  as  now  shown,  by  the  circumstance  that 
when  she  filed  her  application  for  pension  she  referred  only  to  the 
marriage  which  took  place  in  the  city  of  Washington. 

By  reason  of  the  foregoing  the  department  concludes  that  a  valid 
ceremonial  marriage  between  this  claimant  and  the  officer  took  place 
in  West  Philadelphia,  Pennsylvania,  on  the  27th  day  of  April,  1890, 
and  the  action  complained  of  is 

Reversed. 


No.  63, 
Rachel  A.  White,  formerly  Widow  of  Charles  H.  Haskell. 

Decided  May  2^  1917, 

Widow — Title — Second  Proviso,  Section  2,  Act  of  Septembeb  16,  1916 — 

Existing  Law. 

Ciaimaint  married  the  soldier  July  17,  1892,  and  after  his  death  remarried 
April  8,  1903,  the  last  marriage  being  dissolved  by  divorce,  on  her  applica- 
tion, in  April,  1916. 

Held:  The  second  proviso  of  section  2  of  the  act  of  September  8,  1916,  grants 
pension  only  to  a  widow  who  married  the  soldier  prior  to  the  passage  of 
the  act  of  June  27, 1890,  and  has  remarried  since  his  death,  and  who,  other- 
wise entitled,  was  barred  by  reason  of  her  remarriage  from  receiving  pen- 
sion under  any  existing  law. 

The  term  "  existing  law  "  as  used  in  the  act  of  September  16,  1916,  means  a  law 
in  operation  at  the  date  of  the  pass.ige  of  said  act. 

SwEENET,  Assistant  Secretary: 

This  is  a  claim  for  pension  under  that  part  of  the  last  proviso  of 
section  2,  act  of  September  8, 1916,  which  is  as  follows : 

And  provided  further.  That  the  provisions  of  this  act  shall  be  extended 
*  *  ♦  to  any  person  who  was  lawfully  married  to  an  officer  or  enlisted  man, 
who  served  In  the  Army,  Navy,  or  Marine  Corps  of  the  United  States  during  the 
Civil  War  and  was  honorably  discharged  therefrom  and  has  since  deceased, 
and  who,  having  remarried  since  his  death,  is  again  a  widow,  or  has  been  ! 

divorceil  from  her  last  husband  upon  her  own  application  without  fault  on  her 
part,  and  who,  otherwise  entitletl,  was  barred  by  reason  of  such  remarriage  from 
receiving  pension  under  any  existing  law. 

The  claimant  and  the  soldier  were  married  July  17,  1892.    He  died  i 

August  6,  1902.  She  contracted  another  marriage  April  8,  1903,  and 
this  marriage  was  dissolved  by  divorce  in  April,  1916,  on  her  applica- 
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tion.  The  claim  in  question  was  filed  October  12,  1916,  and  rejected 
March  27,  1917,  on  the  ground  that  as  she  married  the  soldier  sub- 
sequent to  June  27, 1890,  remarried,  and  by  such  remarriage  was  not 
barred  from  title  to  pension  by  law  in  existence  prior  to  September  8, 
1916,  she  has  no  title  to  pension  under  the  act  of  September  8,  1916. 
From  this  action  an  appeal  was  entered  May  1, 1917. 

With  reference  to  the  construction  the  bureau  placed  on  that  part 
of  the  act  of  September  8,  1916,  quoted  above,  the  report  on  the 
appeal  contains  the  following: 

This  claim  is  one  coming  under  the  second  provision  of  section  2  of  the  act 
of  September  8,  1916,  and  comes  under  the  clause  of  such  provision  which 
relates  to  the  widows  of  soldiers  who  having  remarried  since  the  soldier's  deatfi 
were  "  barred  by  reason  of  such  remarriage  from  receiving  pension  under  any 
existing  law."  See  concluding  sentence  of  said  section  2.  This  language  has 
been  interpreted  by  the  bureau  as  meaning  that  the  claimant  must  be  one  who 
would  have  had  title  to  pension  under  some  law  existing  prior  to  the  act  of 
September  8,  1916,  had  she  not  remarried.  In  the  case  before  us  the  claimant 
was  married  to  the  soldier  on  July  17,  1892,  and  hence  was  without  title  to 
pension  under  the  act  of  June  27,  1890,  and  the  act  of  April  19,  1908.  Her 
remarriage  did  not,  therefore,  deprive  her  of  any  possible  title  under  these 
acts.  Neither  did  it  deprive  her  of  any  possible  title  under  the  general  law, 
for  even  assuming  that  she  could  show  that  the  soldier's  death  was  due  to  cause 
originating  in  the  service  and  the  line  of  duty,  the  remarriage  would  not 
deprive  her  of  title  to  pension  under  the  general  law  from  the  date  of  soldier's 
death  to  the  date  of  her  remarriage.  It  is,  therefore,  obvious  that  the  claimant's 
remarriage  did  not  in  any  way  destroy  a  title  to  pension  which  she  might  have 
enjoyed  under  any  law  existing  at  the  time  the  act  of  September  8,  1916,  was 
enacted  by  Congress.  Thus  construing  the  law  the  claimant  is  without  title 
under  the  act  of  September  8,  1916. 

The  only  acts  granting  pension  to  wilows  of  soldiers  of  the  Civil 
War  in  force  prior  to  September  8,  1916,  are  set  forth  in  that  part  of 
the  bureau's  report  quoted  above,  and,  as  therein  stated,  a  widow  was 
without  title  to  pension  under  the  act  of  June  27,  1890,  or  April  19, 
1908,  unless  she  married  the  soldier  prior  to  June  27, 1890. 

The  claimant's  marriage  to  the  soldier  having  been  contracted 
subsequent  to  June  27,  1890,  to  wit,  July  17,  1892,  her  remarriage 
April  8,  1903,  was  not  a  bar  to  her  having  title  to  pension  as  his 
widow  under  the  act  of  June  27,  1890,  or  April  19,  1908,  but  was 
a  bar  to  her  having  title  under  the  last  mentioned  act  as  amended 
by  section  3  of  the  act  of  September  8,  1916,  which  section  is  as 
follows : 

Sec.  3.  That  any  widow,  as  described  in  section  two  of  the  act  approved 
April  nineteen,  nineteen  hundred  and  eight,  who  married  the  soldier  or  sailor 
prior  to  June  twenty-seven,  nineteen  hundred  and  five,  shall  have  title  to  pen- 
sion under  the  provisions  of  said  section  of  said  act  to  commence  from  the 
date  of  filing  her  application  in  the  bureau  after  the  passage  of  this  act 

The  gist  of  the  ground  on  which  the  claim  was  rejected  is  that 

an  act  granting  pension  to  widows  of  soldiers  of  the  Civil  War  is 


DECISIONS  RELATING  TO  PENSIONS.  237 

not  an  existing  law,  within  the  meaning  of  the  proviso  in  question, 
unless  it  was  in  force  when  the  act  of  September  8,  1916,  was  ap- 
proved. As  at  that  time  no  act  containing  such  grant  of  pension 
was  in  force  except  the  act  of  March  3,  1873,  the  so-called  general 
law,  and  the  acts  of  June  27,  1890,  and  April  19,  1908,  the  claim 
could  not  be  allowed  save  on  a  theory  that  the  act  of  September  8, 
1916,  itself  was  such  an  existing  law,  because  it  was  in  operation 
when  the  claim  was  filed.  On  a  similar  theory  any  act  that  may 
hereafter  be  passed  granting  pension  to  widows  of  soldiers  of  the 
Civil  War  also  would  be  an  existing  law  within  the  meaning  of  the 
proviso  which  would,  thus  construed,  have  the  effect  of  general  pen- 
sion legislation  and  extend  the  scope  of  every  such  an  act  to  include 
widows  who,  otherwise  entitled  thereunder,  were  barred  by  having 
remarried,  if  again  a  widow  or  divorced,  etc.  However,  the  office 
of  general  pension  legislation  is  not  to  expand  a  grant  of  pension, 
but  usually  is  to  construe  it  or  explain  it.  Certainly  it  is  not  to 
be  supposed  that  in  enacting  the  proviso  in  question  there  was  an 
intent  to  provide  pension  for  widows  whom  Congress  might  not  pro- 
vide for  in  future  legislation. 

As  part  of  a  clause  designating  persons  to  whom  pension  is 
granted,  the  words  "any  existing  law"  in  the  connection  they  are 
found  in  the  aforesaid  proviso,  would,  per  force  of  such  office,  be 
used  by  way  of  limitation  only,  and  it  is  obvious  that  they  would 
be  without  such  effect  if  construed  to  mean  a  law  other  than  one  in 
operation  at  the  date  of  the  approval  of  said  act,  as  by  such  con- 
struction that  part  of  the  proviso  would  have  the  same  meaning  it 
would  if  those  words  were  not  found  therein.  In  construing  a 
statute  no  part,  certainly  no  important  part,  should  be  ignored. 
Statutes  are  written  with  much  caution,  enacted  with  great  solemnity 
and  every  word  is  supposed  to  be  used  in  a  sense  appropriate  to 
express  the  meaning  of  the  lawmakers.  It  is  doubtful  if,  in  fram- 
ing section  2,  greater  caution  was  exercised  to  express  clearly  the 
legislative  mind  than  in  that  part  under  discussion,  one  of  the 
most  important  parts,  and  it  can  not  be  said  that  caution  was  exer- 
cised to  no  purpose  since  the  language  there  used  precludes  any 
meaning  save  one. 

An  essential  of  a  law  making  it  an  "existing  law"  within  the 
meaning  of  the  last  proviso  of  section  2  of  the  act  of  September  8, 
1916,  is  its  being  in  operation  when  said  act  was  approved.  Hence 
this  claimant  was  not,  by  her  remarriage,  barred  from  receiving 
pension  to  which  she  would  have  been  entitled  under  any  existing 
law,  and  the  action  complained  of  is 

Aiftrmed, 
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No.  64. 
Mary  E,,  as  Widow  of  William  D.  Wood. 

Decided  May  28,  1917, 

Divorce — Missouri — Section  3514,  Missouri  Re:>'ised  Statutes,  1879— Term  of 

Court — Decree. 

Claimant  obtained  a  divorce  from  her  former  husband,  Hudgins,  In  the  circuit 
court.  Cedar  County,  Mp.,  October  5,  1889,  said  date  being  within  the  re- 
turn term  of  the  writ,  defendant  having  entered  his  appearance  and  con- 
senting to  the  trial  of  the  cause  at  said  term.  She  thereafter,  November  13, 
1889,  married  the  soldier  through  whom  she  claims  pension. 

Held:  A  divorce  suit  may  have  been  lawfully  tried  and  decree  rendered,  In  1889. 
in  Missouri,  during  the  return  terra  of  the  writ,  by  consent  of  the  parties 
to  the  cause;  otherwise,  if  parties  do  not  consent.  Sec.  3514,  Mo.  R.  S., 
1879 ;  Smith  v.  Davis,  27  Mo.,  299. 

Claimant  was  lawfully  divorcetl  from  Hudgins  and  was  free  to  marry  again. 
I  so  far  as  her  marriage  to  liini  was  concerned.     Case  of  Mary  AcuflC,  16 

P.  D.,.463,  distinguished. 


* 


Sweeney,  Assistant  Secretary, 

The  above  named  soldier  died  April  25,  1915.  The  claim  for  pen- 
sion under  the  act  of  April  19, 1908,  of  Mary  E.  Wood,  as  his  widow, 
filed  May  21,  1915,  was  rejected  April  7,  1916,  on  the  ground  that 
she  was  not  his  lawful  wife,  she  having  at  the  time  of  their  marriage, 
November  13,  1889,  a  husband,  one  James  Hudgins,  by  a  prior  mar- 
riage, from  whom  she  was  never  divorced  and  who  survived  the  sol- 
dier.   From  this  action  an  appeal  was  entered  April  11,  1916. 

The  claimant  and  the  soldier  were  ceremoiually  married  November 
13,  1889.  This  marriage  is  shown  by  a  certified  copy  of  the  public 
record  thereof.  She  had  been  previously  married  to  James  Hudgins. 
She  filed  in  the  circuit  court  in  and  for  Cedar  County,  Mo.,  a  county 
having  less  than  40,000  inhabitants,  her  petition  for  an  absolute  di- 
vorce from  Hudgins,  and  it  appears  from  the  judge's  docket  that  on 
the  5th  day  of  the  October,  1889  term,  the  return  term  of  the  writ, 
the  defendant  entered  his  appearance  and  consented  to  trial,  and 
that  on  the  same  day  divorce  prayed  for  by  the  plaintiff  was  granted. 
The  writ  was  served  on  the  defendant  May  25,  1889. 

Section  3485,  Missouri  Revised  Statutes,  1879,  then  effective,  pro- 
vided for  instituting  suits  in  courts  of  record,  except  when  the  statute 
law  of  the  State  otherwise  provides,  either  by  filing  in  the  office  of 
the  clerk  of  the  proper  court  a  petition  setting  forth  the  plaintiff's 
cause  of  action  and  remedy  sought,  and  by  the  personal  appearance 
of  the  adverse  party  thereto,  or,  second,  by  filing  such  petition  in 
such  office  and  suing  out  thereon  a  writ  of  summons  against  the  per- 
son or  of  attachment  against  the  property  of  the  defendant. 

Section  3514  provided  that  in  all  coimties  of  over  40,000  inhabit- 
ants the  defendant  in  any  action  should  demur  or  answer  at  or 
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before  the  third  day  of  the  term  and  the  action  be  triable  at  the  re- 
turn term ;  but  that  in  counties  having  a  population  of  40,000,  or  less 
than  that  number,  the  demurrer  or  answer  should  be  filed  before  the 
sixth  day  of  the  term,  except  in  certain  cases,  and  that — 

*  *  ♦  a U  suits  founded  on  bonds,  bills  of  excliange,  or  promissory  notes  for 
the  direct  payment  of  money  or  property  shall  be  determined  at  the  term  at 
whlcli  the  defendant  is  required  to  appear,  unless  continued  for  cause. 

Elsewhere  the  statutes  provided  for  the  trial  at  the  return  term  of 
an  action  founded  on  a  judgment  or  an  account  annexed  to  the 
petition. 

Another  section,  namely,  3591,  is  as  follows: 

Every  suit  that  shall  not  be  otherwise  disposed  of  according  to  law  shall  be 
continued  at  the  term  at  which  the  defendant  is  bound  to  appear  until  the 
next  term  thereafter,  and  at  such  second  term  every  such  suit  shall  be  deter- 
mined. 

The  only  question  to  be  decided  is  whether  the  decree  of  divorce 
was  a  valid  decree  under  the  law  of  Missouri,  and  is  the  subject  of 
an  opinion  prepared  by  the  chief  of  the  Law  Division  which  is  with 
the  papers  in  the  claim,  holding  that  the  decree  was  void  because 
rendered  at  the  return  term.    It  was  stated  therein : 

As  the  point  involved  in  the  disposition  of  the  claim  at  this  time  has  hereto- 
fore been  raised  and  disposed  of  by  the  department,  and  as  the  facts  In  the 
case  before  us  are  identical  with  the  facts  in  the  case  of  Mary  Acuff,  16  P.  D., 
463,  it  is  only  necessary  to  quote  the  department  in  its  disposition  of  the 
Acuff  case  and  apply  the  rule  to  the  case  at  bar,  to  which  it  is  clearly  analogous. 

In  the  Acuff  case  the  claimant,  Mary,  more  than  10  years  after  the 
soldier  s  death,  filed  her  claim  for  pension  as  his  widow,  which  was 
rejected  by  the  Commissioner  of  Pensions  upon  the  ground  she  was 
not  his  widow,  as  her  alleged  marriage  to  him  had  been  dissolved  by 
a  decree  of  divorce  on  her  own  application,  and  from  this  action 
she  appealed.  The  decree  was  rendered  at  the  return  term  of  the 
write,  the  October,  1887,  term  of  the  circuit  court  for  Dallas  County, 
Mo.,  a  county  having  less  than  40,000  inhabitants,  and  in  the  de- 
partmental decision  rendered  April  30,  1906,  reversing  the  action  of 
the  Commissioner  of  Pensions,  it  was  held  to  be  null  and  void  solely 
on  the  theory  that  said  court  was  without  authority  to  render  a  decree 
of  divorce  at  the  return  term. 

It  was  remarked  in  said  decision,  p.  467,  that  the  law  of  Missouri, 
in  force  when  the  aforesaid  decree  was  rendered,  then  precisely  as 
stated  above,  provided  for  the  trial  at  the  return  term  of  all  actions 
based  on  liquidated  damages,  but  all  other  cases  "might  not  be 
tried  ^  at  the  first  term — the  return  term.  In  this  connection  was 
cited  Huff  v.  Shepard,  58  Missouri,  242. 
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However,  nothing  is  contained  in  Huff  v.  Shepard,  nor  in  the  case 
cited  therein,  Dougherty  v.  President,  etxj.,  53  Mo.,  579,  to  the 
effect  that  any  action  whatever  may  not  be  tried  at  the  return  term 
of  the  writ  by  consent  of  the  parties.  There  was  no  such  consent  in 
either  of  those  cases,  nor  was  either  based  on  liquidated  damages, 
and  therefore  the  judgment  in  each,  rendered  at  the  return  term,  was, 
on  appeal,  held  to  be  void. 

The  policy  of  the  law  is  to  facilitate  an  early  hearing  in  all  judi- 
cial controversies  on  the  principle  that  final  settlement  of  a  cause 
at  the  earliest  possible  date  is  for  the  best  interest  of  all  concerned. 
Hence  it  would  be  exceptional  that  trial  of  any  cause  at  the  return 
term  of  the  writ  should  be  prohibited  by  statute,  though  the  parties 
consented  to  trial  at  such  term. 

As  final  judgment  generally  disposes  effectually  of  proceedings  in 
courts  of  justice,  by  such  a  judgment  of  a  court  of  competent  juris- 
diction in  the  State  of  Missouri,  any  cause,  legal  or  equitable,  in 
which  the  same  was  rendered  would  be  considered  as  having  been 
disposed  of  "  according  to  law  "  within  the  meaning  of  section  3591, 
Missouri  Revised  Statutes,  1879,  and  this  seems  to  have  been  the 
i  view  of  the  court  of  last  resort  of  that  State  in  holding  on  appeal 

in  Smith  v.  Davis,  27  Mo.,  299,  that  a  judgment  in  a  partition 
»  suit  was  valid  though  rendered  at  the  return  term,  the  parties  hav- 

ing consented  to  trial  at  such  term. 

In  that  case  a  sale  under  a  judgment  in  a  partition  suit,  instituted 
in  1855,  was,  on  motion  of  the  parties  to  said  suit,  set  aside  by  order 
of  the  trial  court  on  the  ground  that  the  judgment  was  rendered  at 
the  return  term  of  the  writ  and  the  purchaser  at  the  sale  appealed 
from  said  order.  The  defendants  in  the  partition  suit  were  infants 
and  were  represented  by  a  guardian  ad  litem.  The  Supreme  Court 
pointed  out  that  the  record  showed  the  guardian  had  consented  to 
the  trial  of  the  cause  at  the  return  term,  and  respecting  the  juris- 
diction of  the  lower  court  to  try  and  determine  the  same  at  such 
term,  the  parties  having  consented  to  a  trial,  said : 

Suits  founded  on  bonds,  biUs  or  notes  for  direct  payment  of  money  or  prop- 
erty are  triable  at  the  term  at  which  the  defendant  is  bound  to  appear,  bnt 
every  other  suit  is  not  triable,  except  by  consent  of  the  parties,  until  the  term 
thereafter  (Rev.  Stat,  1855,  p.  129,  sec.  5),  and  this  suit  was  not  for  trial  at 
the  return  term  except  by  consent  of  the  parties. 

Section  3591,  Revised  Statutes,  1879,  was  formerly  section  5, 
chap.  128,  art.  10,  Revised  Statutes,  1855,  and  the  latter,  it  will 
be  noted,  the  Supreme  Court  cited,  as  appears  in  the  foregoing  quo- 
tation, in  a  connection  to  show  that  any  suit,  though  not  based  on 
liquidated  damages,  is  triable  at  the  return  term  of  the  writ  if  the 
parties  consent  thereto. 


\ 
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The  case  of  Smith  v.  Davis  has  not  been  modified  in  any  way  and 
is  decisive  of  the  question  before  the  department  on  this  appeal.  The 
decree  of  divorce  rendered  by  the  circuit  court  for  Cedar  County 
dissolving  the  claimant's  marriage  to  James  Hudgins  was  valid, 
though  rendered  at  the  return  term  of  the  writ,  the  parties  having 
consented  to  trial  at  that  term. 

In  the  Acuff  case  there  appears  to  have  been  no  consent  to  trial 
on  the  part  of  the  defendant  and  therefore  the  departmental  deci- 
sion in  that  case  holding  the  court  was  without  authority  to  render 
a  final  decree  at  the  return  term  of  the  writ  in  no  way  conflicts  with 
this  decision  but  is  in  full  accord  therewith.  However,  the  syllabus 
to  the  Acuff  case,  though  not  erroneous,  is  stated  too  broadly  to 
convey  an  accurate  idea  of  the  holding  therein,  and  to  that  extent 
is  misleading  in  that  it  states  the  holding  was  to  the  effect  that  every 
decree  of  divorce  rendered  at  the  return  term  of  the  writ,  without 
exception,  was  invalid. 

The  claim  is  remanded  for  readjudication,  and  the  action  appealed 
from  is 

Reversed^ 


No.  65-  _ 

Edwin  B.  Ball,  Claimant — ^P.  J.  Lockwood  &  Co.,  Attorneys. 

Decided  July  H,  1917. 
Fee — Earned— Refusal  to  Pay — Fund. 

Where  an  attorney  has  earned  a  fee,  but  aU  of  the  pension  money  in  that  par- 
ticular claim  is  withheld  to  reimburse  the  Government  for  fraud  committed 
by  the  pensioner  in  a  previous  claim,  and  after  full  recoupment  has  been 
made  claimant  continues  to  draw  pension,  a  fund  is  thereby  cireated  from 
which  the  earned  fee  should  be  paid  the  attorney  by  the  Ck)mmissioner  of 
Pensions. 

Decision  in  the  case  of  Charles  W.  Read,  August  29,  1910,  52  Fee  0.  B.,  471, 
oyerrnled. 

SwsENEY,  Assistant  Secretary. 

P.  J.  Lodrwood  &  Co.,  of  Washington,  D.  C,  entered  May  15, 1916, 
an  appeal  in  the  matter  of  fee  on  issue  of  September  7,  1904,  in 
original  claim  under  the  act  of  June  27,  1890,  filed  September  21, 
1901,  and  issue  of  October  18, 1906,  in  claim  for  increase  under  said 
act  filed  May  15,  1906,  of  Edwin  B.  Eall,  formerly  of  Company  H, 
Eighty- fourth  Illinois  Infantry. 

The  history  of  the  case  is  as  follows :  This  soldier  was  allowed  a 
pension  under  the  general  law,  issues  being  made  June  10, 1875,  Sep- 
tember 1, 1879,  and  October  8, 1886,  at  the  rate  of  $4  per  month,  f  ro/n 
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June  3,  1863,  date  following  the  date  of  his  discharge,  and  at  $8  per 
month  from  April  3,  1884,  the  pensions  being  allowed  on  account  of 
disability  due  to  gunshot  wound  of  right  thumb  and  resulting  loss 
thereof,  the  original  disability  being  alleged  and  shown  to  have  been 
incurred  in  the  service. 

Afterwards,  in  1904,  it  became  known  to  the  Bureau  that  the  claim 
was  of  a  fraudulent  character,  and  after  due  investigation  fraud  and 
deceit  on  the  part  of  the  pensioner  were  proved  and  his  name  was 
dropped  from  the  roll. 

P.  J.  Lockwood,  now  deceased,  filed  September  21,  1891,  a  claim 
in  soldier's  behalf  under  the  act  of  June  27,  1890,  and  certificate  was 
issued  September  7,  1904,  to  allow  pension  under  said  act  at  $6  per 
month,  to  commence  September  21,  1891,  date  of  filing  the  declara- 
tion, to  be  increased  to  $8  per  month  commencing  August  7,  1901, 
the  date  of  the  medical  examination  which  showed  him  entitled  to 
increase.  This  adjudication  was  made  with  instructions  to  recover 
all  payments  of  pension  erroneously  made  in  the  claim  under  the 
general  law,  and  on  this  issue  a  fee  of  $10  was  certified  to  the  at- 
torneys but  no  payment  of  fee  thereon  was  or  has  been  made. 

Mr.  Lockwood  in  the  soldier's  behalf  filed  May  15,  1906,  a  claim 
for  increase  under  the  act  of  June  27,  1890,  and  October  13,  1906, 
certificate  was  issued  to  allow  $12  per  month,  commencing  September 
5,  1906,  with  instructions  to  recover  payments  erroneously  made 
under  the  general  law.  On  this  issue  a  fee  of  $2  was  certified  to  the 
attorneys  but  has  never  been  paid. 

The  soldier  filed  his  application  May  21,  1908,  under  the  act 
of  February  6,  1907,  claim  being  admitted,  and  July  11,  1912,  he 
filed  his  declaration  under  the  act  of  May  11,  1912,  this  claim  being 
also  admitted,  instructions  being  made  in  each  case  for  the  recovery 
of  any  balance  due  the  Government  on  erroneous  payments  under  the 
general  law.  Full  recovery  was  made  by  the  Government  November 
4,  1915,  and  since  said  date  pension  has  been  allowed  and  paid  the 
soldier  under  the  act  of  May  11,  1912. 

Payment  to  the  appellants  of  a  fee  of  $10  on  the  issue  of  Sep- 
tember 7,  1904,  and  a  fee  of  $2  on  the  issue  of  October  13,  1906,  both 
claims  being  under  the  act  of  June  27,  1890,  were  denied  by  the 
bureau.  It  concedes  the  attorney's  title  to  both  fees,  but  payment 
is  refused  on  the  ground  there  is  no  fund  from  which  payment  can 
be  made,  inasmuch  as  all  pension  allowed  the  soldier  in  his  claims 
under  the  act  of  June  27,  1890,  was  used  to  reimburse  the  Govern- 
ment for  moneys  paid  to  him  in  his  fraudulent  claim  under  the 
general  law. 

It  is  thus  seen  that  all  of  the  pension  moneys  accumulating  to 
the  soldier  under  the  act  of  June  27,  1890,  and  under  the  act  of 
February  6,  1907,  and  a  part  of  that  accumulating  under  the  act 
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of  May  11,  1912,  have  been  withheld  by  the  Coinmissiouer  of  Ten- 
sions  to  reimburse  the  Government  for  moneys  fraudulently  obtained 
by  the  soldier  in  his  claim  under  the  general  law ;  it  being  noted  that 
recoupment  of  the  entire  sum  was  complete  November  4, 1915.  Since 
said  last-mentioned  date  he  has  been  paid  all  moneys  due  him  under 
the  act  of  May  11,  1912,  and  he  is  still  in  receipt  of  pension  under 
said  last-named  act. 

"  Generally,  a  fee  should  be  allowed  if  a  fund  has  accrued  or  may 
accrue  in  the  claim  in  which  the  fee  is  earned."  Thomas  S.  Brad- 
ford, 8  P.  D.,  139. 

In  the  case  of  Samuel  W.  Keyes,  7  P.  D.,  78,  the  department 
held  that  where  pension  allowed  in  a  claim  under  the  act  of  June  27, 
1890,  is  withheld  for  the  purpose  of  reimbursing  the  United  States 
for  money  erroneously  paid  in  a  claim  under  the  general  law,  the 
attorney  in  the  claim,  under  the  act  of  June  27, 1890,  is  entitled  to  a 
fee,  but  the  same  can  not  be  paid  until  the  Government  is  reimbursed 
in  full.  It  was  further  held  in  the  case  of  Charles  W.  Read,  52  Fee 
L.  B.,  471,  Aug.  29,  1910,  that  where  the  entire  pension  allowed  in 
a  claim  is  withheld  for  the  purpose  of  reimbursing  the  Government 
for  pension  paid  the  claimaint  in  a  fraudulent  claim  there  is  no  fimd 
from  which  the  payment  of  a  fee  can  be  made. 

The  facts  in  the  Read  case  are  similar  to  those  in  this  case  and  were 
as  follows :  A  fee  was  earned  in  a  claim  for  additional  pension  under 
the  general  law,  and  all  the  pension  which  accrued  in  that  claim,  to- 
gether with  part  of  the  pension  which  accrued  in  a  claim  under  the 
act  of  February  6,  1907,  was  withheld  to  reimburse  the  Government 
for  pension  obtained  fraudulently  by  the  claimant  in  his  original 
claim  under  the  general  law.  The  attorneys  in  the  claim  for  addi- 
tional pension  were  denied  a  fee  on  the  ground  there  was  no  fund 
from  which  to  pay  a  fee,  and  on  appeal  contended  that  as  the  claim- 
ant was  receiving  pension  there  was,  necessarily,  such  a  fund. 

The  greater  part  of  the  decision  in  the  Read  case  was  devoted 
to  showing  that  where  on  the  allowance  of  a  claim  the  attorney  was 
not  paid  a  fee,  and  later,  for  his  benefit,  recovery  was  made  of  the 
amount  thereof  from  the  claimant,  in  every  instance  of  such  recov- 
ery  the  claimant  had  been  paid  pension  in  the  claim  in  which  the  fee 
was  earned.  There  were  numerous  cases  cited  and  commented  upon 
in  this  connection.  But  all  this  proved  nothing  as  to  whether  the 
pension  which  accrued  in  the  new  or  additional  claim  under  the  gen- 
eral law  had  been  paid  to  the  claimant  Read.  True,  it  was  stated 
later  on  in  the  decision,  in  another  connection,  that  he  was  not  paid 
pension  in  that  claim,  but  there  was  no  attempt  at  demonstrating  the 
truth  of  that  statement  nor  any  discussion  whatever  of  that  phase  of 
the  case,  and  it  was  admitted  that  there  was  no  decision  directly  in 
point. 
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There  is  no  reason  to  doubt  the  soundness  of  the  invariable  hold- 
ing of  the  department  that  whenever  on-  the  allowance  of  a  claim 
a  fee  is  not  paid,  though  the  attorney  earned  a  fee,  recovery  for  his 

benefit  of  the  amount  thereof  may  be  made  from  the  claimant  if 
he  was  paid  pension  in  said  claim,  as  there  would  be  a  fund  from 
which  to  pay  a  fee.  But  in  order  that  there  may  be  such  a  fund  there 
need  be  only  such  payment  of  pension  to  a  claimant  as  the  law  re- 
quires, and  all  requirements  of  tl^e  law  in  that  respect  were  complied 
with  in  making  payment  of  pension  in  the  claimant's  claims  under 
the  act  of  June  27, 1890,  especially  as  in  those  claims  the  Government 
made  recovery  from  the  claimant  of  pension  paid  him  in  his  fraudu- 
lent claim  under  the  general  law. 

The  law  provides  that  the  fee  of  an  attorney  shall  be  deducted 
from  the  "  amount  due  the  pensioner,"  sec.  4769,  R.  S.,  U.  S.,  and 
it  logically  follows  that  by  any  payment  of  pension  in  a  claim 
which  the  law  authorizes  a  fund  is  created  from  which  to  pay  a  fee. 

Both  from  a  legal  and  an  equitable  standpoint  the  claimant  was 
paid  pension  in  the  claims  in  which  the  appellants  contend  for  pay- 
ment of  fees,  and  the  claimant  being  in  receipt  of  pension,  recovery 
of  the  amount  thereof  can  be  made  for  their  benefit 

For  the  foregoing  reasons  the  decision  in  the  case  of  Charles  W. 
Read,  52  Fee  C.  B.,  471,  is  overruled,  and  the  actions  complained 
of  are 

Reversed. 

No.  66. 

America,  as  Alleged  Widow  of  Josiah  B.  Springston. 

Decided  August  S,  1917. 

Marriage — ^Bigamous — West  Virginia — Section  1,  Ghafteb  LXIV,  Oodb  or 

1868. 

Soldier  married  AdaUne,  ceremonially,  in  West  Virginia,  February  4,  1888, 
abandoned  her  without  cause  in  about  one  year,  and  thereafter  married 
America,  ceremonially,  in  West  Virginia,  June  14,  1891,  while  he  was  still 
the  husband  of  Adaline,  and  when  she  knew  AdalLne  was  living  and  that 
there  had  been  no  divorce  between  her  and  the  soldier.  Both  Adaline  and 
America  survived  the  soldier. 

Held:  Under  section  1,  Chapter  LXIV,  Code  of  West  Virginia,  1868,  the  mar- 
riage with  America  was  unlawful.  Said  section  did  not,  either  directly  or 
indirectly,  make  an  unlawful  marriage  a  valid  one.  Such  a  marriage  is 
not  one  which,  under  said  section,  would  have  to  be  declared  void  by  the 
courts. 

Decisions  In  cases  of  Bethany  F.  Boster,  15  P.  D.,  308;  Sarinda  Davis,  15 
P.  D.,  447;  and  Julia  A.  Ruby,  17  P.  D.,  39,  in  so  far  as  they  are  in 
conflict  with  the  views  expressed  in  this  decision,  are  overruled. 
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Vogelsang,  First  Assistant  Secretary^  to  the  Com/missioneT  of  Pen- 
sions. 

The  department  has  considered  the  question  presented  by  your  let- 
ter of  February  15, 1917,  namely,  whether  America  Springston  is  the 
lawful  widow  of  Josiah  B.  Springston,  deceased,  arid  as  such  en- 
titled to  pension,  as  applied  for  under  the  act  of  September  8,  1916. 

It  appears  that  Josiah  B.  Springston  first  married  one  Edith 
Ferine,  who  died  about  1882.  He  thereafter,  February  4,  1886,  cere- 
monially married  Adaline  E.  J.  McKeown,  in  Harrison  County, 
W.  Va.,  and  abandoned  her,  without  cause,  about  one  year  thereafter. 
Springston  entered  into  a  bigamous  marriage,  June  14,  1891,  in 
Ritchie  County,  W.  Va.,  with  America  J.  Webb,  now  claiming  as 
widow.  Springston  died  August  14,  1908,  both  wives,  Adaline  and 
America,  surviving  him. 

America  Springston,  August*  27,  1908,  applied  for  pension  under 
the  act  of  April  19,  1908.  Prior  to  action  upon  the  claim,  Adaline 
E.  J.  Springston  applied  for  pension  under  said  act,  also  claiming 
as  widow  of  the  deceased  soldier.  The  first  claim,  America's,  was 
rejected  January  12, 1911,  on  the  ground  of  no  title,  she  having  mar- 
ried the  soldier  subsequent  to  June  27,  1890;  Adaline's  claim  being 
also  rejected,  same  date,  on  the  ground  that  she  was  not  the  lawful 
widow  of  the  soldier  under  the  laws  of  the  State  of  West  Virginia 
by  reason  of  the  soldier's  subsequent  bigamous  marriuge  to  America 
Webb,  which  latter  marriage  had  not,  prior  to  the  death  of  the  sol- 
dier, been  declared  void  by  decree  of  court. 

Section  1,  Chapter  LXIV,  of  the  Code  of  West  Virginia  of  1868, 
which  became  operative  April  1,  1869,  and  under  which  the  validity 
of  the  marriages  in  question  is  to  be  determined,  provides: 

All  marriages  between  a  white  person  and  a  negro;  all  marriages  which 
are  prohibited  by  law  on  account  of  either  of  the  parties  having  a  former  wife 
or  husband  living;  all  marriages  which  are  prohibited  by  law  on  account  of 
consanguinity  or  affinity  between  the  parties;  all  marriages  solemnized  when 
either  of  the  parties  was  insane,  or  incapable  from  physical  causes  of  entering 
Into  the  marriage  state,  or  under  the  age  of  consent,  shall,  if  solemnized 
within  this  State,  be  void  from  the  time  they  are  so  declared  by  a  decree  of 
divorce  or  nullity. 

An  examination  of  the  West  Virginia  reports  reveals  the  fact 
that  the  courts  of  that  State  have  not  as  yet  had  occasion  to  con- 
strue section  1,  Chapter  LXIV,  of  the  code  cited  in  a  case  similar 
to  the  one  under  consideration,  where  there  is  a  third  party  in 
interest;  or,  in  other  words,  where  death  of  one  of  the  parties  to  a 
bigamous  marriage  occurred  prior  to  any  legal  proceedings  having 
been  instituted  for  the  purpose  of  having  the  second,  or  bigamous, 
marriage  declared  void. 


r 
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In  the  case  of  Stewart  v,  Vandervort,  M  W.  Va..  524.  wherein 
this  particular  section  of  the  code  was  under  consideration,  the  facts 
were  as  follows: 

Asbury  Vandervort  and  Bebecca  Jane  McClastev  were  married 
*May  4,  1848;  in  1860  Vandervort  abandoned  his  wife  and  only 
child,  and  October  1,  1867,  more  than  seven  years  after  Vandervort 
deserted  her,  and  feeling  confident  that  he^  Vandervort,  was  dead. 
Aa  married  one  William  N.  Stewart  Stewart  and  she  cohabited 
as  man  and  wife  until  the  fall  of  the  year  1888,  when  Vanderrort 
returned  to  his  native  haunts.  Upon  proceedings  instituted  by 
Stewart  his  marriage  to  Mi-s.  Vandervort  was  declared  a  nullity; 
'  but  it  will  be  noted  however  that  in  the  Stewart  r.  Vander\'ort 

'  "  case,  unlike  the  one  under  consideration,  the  second  marriage  oc- 

»  curred  before  April  1,  1869,  at  a  time  when  the  Code  of  1860  of 

the  State  of  Virginia  was  in  force;  in  West  Virginia,  which  pro- 
i  vided  that  all  marriages  prohibited  by  law  on  account  of  either  of 

the  parties  having  a  prior  wife  or  husband  living  were  ""  absolutely 
void  "  without  any  decree  of  divorce  or  other  legal  process.  In  the 
Springston  case  the  bigamous  marriage  was  entered  into  subsequent 
to  April  1,  1869,  or  after  the  code  of  1868  went  into  effect  and 
death  of  Springston,  the  soldier,  occurred  before  legal  proceedings, 
criminal  or  civil,  were  instituted. 

In  the  case  of  Martin  v,  Martin,  54  W.  Va.,  301,  wherein  this 
particular  section  of  the  code  was  involved,  the  marriage  was  in- 
cestuous. In  this  ease  no  third  party  was  interested,  and  the  ques- 
tion involved  was  whether  a  court  of  equity  would  annul  the  mar- 
riage upon  proceedings  instituted  for  that  purpose  where  both  parties 
knowingly  and  wickedly  entered  into  the  unlawful  marriage.  The 
court  in  annulling  the  marriage  said : 

They  remain  valid  to  some  extent  at  least  until  annuUed  by  a  decree  of  court 
If  the  parties  could  continue  the  marriage  relationship  without  violating  the 
criminal  laws  of  the  State,  then  the  court  might  be  Justified  in  refusing  to 
entertain  the  plaintiff's  bill.  But  when  the  law  forbids  the  continuance  of  their 
marriage  relation,  notwithstanding  its  inception  may  have  l)een  a  misde- 
meanor, it  is  the  duty  of  both  parties  to  make  restitution  by  having  the  mar- 
riage annulled  promptly.  Their  hands  may  be  unclean,  but  it  is  the  duty  of  a 
court  of  equity  to  permit  them  to  clean  them  when  it  can  do  so,  and  not  permit 
such  uncleanness  to  continue  as  a  stench  in  the  nostrils  of  the  people.  (19 
Am.  and  En.  En.  Law  (2  ed.)  1212;  Com.  v.  Lane,  113  Mass.,  458;  18  Am.  Rep., 
509;  State  v.  Brown,  47  Ohio  St.,  102;  21  Am.  St.  Rep.,  790;  16  Am.  and  En.  En. 
Law  (2  ed.),  134.)  While  the  rule  Is  that  equity  will  not  entertain  persons 
with  unclean  hands,  yet  there  are  just  exceptioas  thereto,  and  the  statutes  of 
this  State  on  marriage  and  divorce  have  mercifully  provided  that  those  who 
unwittingly  enter  into  marriage  that  leads  to  the  continual  violation  of  law, 
notwithstanding  their  original  sin,  may  have  such  relation  annulled,  so  that 
they  may  go  and  sin  no  more.    •    •    • 

On  December  1, 1910^  America  Springston  testified  before  a  special 
examiner  of  your  bureau  as  follows: 
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I  can't  name  any  place  he  had  formerly  lived  except  at  Central  Station, 
W.  Va.,  where  he  lived  with  his  daughter,  Mrs.  George  (Martha)  Murphy,  at 
Central  Station.  He  was  then  separated  from  Martha's  stepmother,  "Addle," 
as  he  called  her,  whose  name  he  said  was  McKewn  when  he  married  her.  I 
think  he  said  he  separated  from  Addle  on  Meat  House  Fork  in  Doddridge 
County,  W.  Va,    Whether  Addle  had  been  previously  married,  I  do  not  know. 

Well,  he,  Mr.  Joslah  B.  Sprlngston,  the  soldier,  always  claimed  to  me  that  he 
was  only  married  twice  before  he  married  me.  He  said  his  first  wife  was  a 
Miss  Edith  Perrlne,  who  died,  but  X  don't  know  where  she  died ;  then  he  married 
Adallne  McKewn  for  his  second  wife. 

No ;  he  was  not  divorced  from  Addle,  his  second  wife,  that  I  know  of.  She 
kept  following  him  up  and  he  gave  her  so  much  money  to  have  her  leave  him 
alone,  and  she  did  so  so  far  as  I  know.  He  did  not  give  her  money  after  I 
married  him  that  I  know  of. 

It  is  manifest  from  the  foregoing  that  this  claimant,  America, 
knew  that  the  soldier's  lawful  wife,  Adaline,  was  living  at  the  date 
she,  America,  married  him;  and  also  that  the  marriage  between 
Springston  and  Adaline  had  not  been  annulled  by  decree  of  court  or 
otherwise.  In  other  words,  she,  America,  knowingly  became  a  party 
to  this  unlawful  marriage;  and  under  the  circumstances  this  mar- 
riage, if  it  may  with  propriety  be  termed  as  such,  can  not  be  looked 
upon  in  any  more  favorable  light  than  that  involved  in  the  case  of 
Martin  v,  Martin,  cited. 

In  the  latter  case  no  parties  were  in  interest  other  than  the  direct 
parties  to  the  marriage ;  but  in  this  case  there  is  a  third  party,  Ada- 
line  Springston,  the  deserted  wife  of  the  soldier,  whose  ceremonial 
marriage,  performed  when  both  parties  thereto  were  competent  to 
marry,  has  never  been  dissolved. 

Equity  in  the  Martin  v.  Martin  case  deemed  it  proper  and  neces-  * 
sary  for  the  good  of  society  to  annul  the  incestuous  marriage,  not- 
withstanding the  willful  manner  in  which  the  union  was  entered  into. 
Can  it  be  presumed  for  a  moment  that  it  is  equitable  or  just,  merely 
because  the  soldier  died  before  his  crime  was  unearthed,  and  thus 
escaped  prosecution  for  bigamy,  or  the  occasion  did  not  arise  before 
his  death  to  bring  the  validity  of  his  second  marriage  in  issue  before 
the  civil  courts,  that  this  second  wife,  America,  who  could  not 
ask  for  equity,  should  be  considered  by  the  department  as  the  widow 
of  the  deceased  soldier,  and  the  lawful  wife  and  widow  of  the  sol- 
dier, Adaline,  whose  ceremonial  marriage  has  never  been  dissolved, 
should  suffer  the  consequences?  The  section  of  the  code  under  con- 
sideration does  not  warrant  such  a  preposterous  construction  being 
placed  thereon,  and  the  department  can  not  find  where  any  of  the 
courts  in  that  State,  West  Virginia,  have  so  decreed. 

Section  1,  Chapter  CXLIX,  of  the  Code  of  West  Virginia,  1868, 
under  the  heading  "  Unlawful  marriages,"  provides  that : 

Any  person  being  married,  who,  during  the  lifetime  of  the  former  husband  or 
wife,  shaU  marry  another  person  In  this  State  *  *  *  shall  be  confined  in 
the  penitentiary  not  less  than  one  nor  more  than  five  years. 
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Under  this  section  Springston  was  liable  criminally.  The  mere 
fact  that  his  death  occurred  without  the  State  having  prosecuted 
him  for  bigamy  did  hot  remove  his  act,  that  of  unlawful  marriage, 
from  the  criminal  or  unlawful  category  and  place  thereupon  the 
State's  stamp  of  approval 

To  now  hold  that  this  unlawful  marriage  between  Josiah  B. 
Springston  and  America  J.  Webb  was  made  valid  by  the  death  of 
one  of  the  parties  would  be  tantamount  to  holding  that  one,  by 
committing  bigamy,  where  both  parties  possessed  guilty  knowledge, 
as  in  this  case,  could  divorce  a  prior  wife  or  husband  by  his  or  her 
unlawful  act,  as  the  case  might  be;  or,  in  other  words,  by  crime 
render  null  and  void  a  prior  ceremonial  marriage.  The  department 
concludes  that  such  a  theory  or  interpretation  of  the  Code  of  West 
Virginia,  1868,  would  be  in  contravention  of  all  sound  principles 
of  law  and  justice;  and  further,  that  section  1,  Chapter  LXIV,  of 
the  Code  of  West  Virginia  does  not  permit  of  such  a  construction 
being  placed  thereon. 

As  hereinbefore  stated,  prior  to  April  1,  1869,  on  which  date  the 
Code  of  1868  went  into  effect,  all  bigamous  marriages  were  void  db 
initio.  Under  section  1  such  marriages  contracted  after  April  1, 
1869,  were  not  void  ah  initio^  but  "  void  from  the  time  they  are  so 
declared  by  a  decree  of  divorce  or  nullity." 

The  department  will  not  attempt  to  presume  what  good  purpose 
the  legislators  of  the  State  of  West  Virginia  had  in  mind ;  whether 
it  was  with  the  view  of  legitimatizing  any  children  that  might  be 
bom  as  the  result  of  a  bigamous  marriage,  or  some  other  benefic^t 
reason,  when  they  changed  the  law  in  1868  merely  to  the  extent  of 
providing  that  unlawful  marriages  were  void  from  the  time  they 
were  so  declared  by  a  decree  of  court  instead  of  void  ah  initio. 

The  department,  after  careful  consideration  of  this  matter,  is 
clearly  of  the  opinion  however  that  section  1  of  the  Code  of  1868 
merely  changed  the  time,  or  date  so  to  speak,  from  and  after  which 
certain  unlawful  marriages  therein  enumerated  would  be  consid- 
ered void,  when  so  declared  by  decree  of  court;  but  said  section  did 
not,  directly  or  indirectly,  make  lawful  any  unlawful  marriage, 
such  as  this  one  between  Josiah  B.  Springston  and  America  J.  Webb. 
Furthermore,  section  1  of  the  Code  of  1868,  under  consideration,  in 
no  wise  affected  the  marriage  status  of  the  deceased  soldier's  lawful 
wife,  Adaline,  who,  having  survived  him,  thus  became  his  widow. 

There  is  no  authority  of  law  which  would  permit  the  department 
to  hold  other  than  that  Adaline  E.  J.  Springston,  whose  ceremonial 
marriage  to  the  soldier  February  4,  1886,  has  never  been  dissolved, 
is  the  widow  of  the  deceased  soldier.  It  follows  that  America 
Springston  is  not  the  widow  of  the  deceased  soldier,  and  her  claim 
will  therefore  be  rejected  under  authority  hereof. 
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The  department  is  also  clearly  of  the  opinion  that  the  construc- 
tion placed  upon  section  1,  Chapter  LXIV  of  the  Code  of  West 
Virginia,  1868,  as  previously  enunciated  by  decisions  rendered  in 
the  cases  of  Bethany  F.  Boster,  15  P.  D.,  308;  Sarinda  Davis,  15 
P.  D.,  447;  and  Julia  A.  Ruby,  17  P.  D.,  39,  is  erroneous.  Said 
decisions,  in  so  far  as  they  are  in  conflict  with  the  views  herein 
expressed,  are  hereby 

Overruled. 


No.  67. 

Fannie  L.,  as  Widow  of  Andrew  F,  Smith, 

Decided  August  9, 1917. 

PsESUiiPTioN   OF   Death — ^Mabriagb — Massachusetts — Divoecb   Decree — Pro- 
hibitory Clause. 

Claimant's  first  husband.  Calvey,  deserted  her  In  1867,  and  all  knowledge  of 
him  or  his  whereabouts  ceased  in  1871.  She  married  the  soldier,  cere- 
moniaily,  April  30,  1879,  and  lived  with  him  as  his  wife  until  his  death, 
April  2,  1912,  two  children  being  born  to  them. 

Soldier's  first  wife,  Sarah,  obtained  a  divorce  from  him  in  the  supreme  judicial 
court,  Essex  County,  Mass.,  April  15,  1873,  on  the  ground  of  adultery,  the 
law  at  that  time,  sec.  4,  chap.  331,  1873,  forbidding  the  guilty  party  to 
remarry  without  authority  of  the  court  He  married  claimant  without 
obuxlning  such  authority. 

Held:  The  facts  warrant  a  presumption  of  death  of  Calvey  prior  to  1879. 

Chapter  427,  Massachusetts,  Public  Statutes,  section  22;  chapter  146,  1881« 
and  chapter  499,  1896,  so  modified  and  repealed  previous  legislation  as 
to  render  it  unnecessary  for  soldier  to  have  obtained  the  statutory  permis- 
sion to  marry  again.  The  marriage  of  the  soldier  and  claimant  was  a  valid 
one. 

Vogelsang,  First  Assistant  Secretary. 

Fannie  Lee  Smith,  claiming  as  widow  of  Andrew  F.  Smith,  late 
private.  Company  D,  Forty-eighth  Massachusetts  Infantry,  has  ap- 
pealed from  the  decision  of  the  Commissioner-  of  Pensions  rendered 
December  9,  1915,  rejecting  her  application,  filed  April  24,  1912, 
under  the  act  of  April  19,  1908,  on  the  ground  that  she  was  not  the 
widow  of  the  soldier  through  whom  she  claimed  pension. 

It  appears  that  the  claim  was  rejected  because  of  her  inability  to 
prove  the  death  or  divorce  of  her  former  husband,  and  because  the 
soldier  did  not  obtain  the  necessary  permission  to  marry  again,  it 
being  shown  that  he  was  divorced  from  a  former  wife,  upon  the 
charge  of  adultery. 

The  record  discloses  that  claimant  was  ceremonially  married  to  the 
soldier  in  the  State  of  Massachusetts,  April  30,  1879,  and  that  they 
]ived  together  as  husband  and  wife  for  a  period  of  33  years,  or  until 
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the  soldier's  death,  which  occurred  April  2,  1912,  and  that  two 
children  were  born  to  them. 

It  further  appears  that  a  special  examination  was  had  in  this  case, 
and  that  the  testimony  obtained  developed  the  following  facts: 

The  claimant  was  first  married  in  the  year  1864,  in  the  State  of 
Massachusetts,  to  one  John  Calvey^  with  whom  she  lived  until  the 
latter  part  of  1867,  when  he  deserted  her.  She  alleges  she  has  not 
seen  nor  heard  from  him  since  the  day  he  left.  It  is  shown  that  Cal- 
vey  went "  West "  a  short  time  after  he  deserted  claimant  and  was  gone 
some  one  or  two  years;  that  about  1870,  or  1871,  he  returned  for  a 
visit  to  his  relatives,  but  did  not  go  near  claimant.  She  alleges 
she  had  no  knowledge  of  this  visit  and  never  heard  of  it  until  the 
special  examination  was  had;  that  she  never  heard  from  Calvey, 
either  directly  or  indirectly,  from  the  day  he  deserted  her  and  her 
3-months-old  baby  in  the  month  of  November,  1867,  to  the  present 
time;  that  not  having  heard  from  him  in  any  way  or  manner  she 
believed  he  was  dead  and  supposed  she  had  a  right  to  marry  again, 
more  than  11  years  having  elapsed  from  the  date  of  his  desertion 
before  she  contracted  the  marriage  with  the  soldier. 

She  alleges  that  prior  to  her  marriage  to  the  soldier  the  matter 
of  her  marriage  to  John  Calvey  was  broached  and  they  there- 
upon consulted  a  lawyer,  who  advised  them  that  Calvey's  desertion, 
and  the  belief  that  he  was  not  alive,  was  sufficient  to  raise  the  pre- 
sumption of  death ;  that  death  was  presumed  in  seven  years,  and  as 
she  had  not  heard  from  him  in  11  years,  and  as  he  had  given  no  sign 
of  being  alive,  his  death  was  a  legal  presumption  and  divorce  pro- 
ceedings were  unnecessary. 

It  also  appears  there  was  a  prior  marriage  of  the  soldier;  that 
he  was  first  married  to  one  Sarah  in  Essex  County,  Mass.,  July  30, 
1864,  and  that  she  procured  a  divorce  from  him  April  15,  1873, 
which  was  granted  by  the  supreme  judicial  court  for  said  Essex 
County,  upon  her  petition,  wherein  she  alleged  adultery  on  the  part 
of  the  soldier,  section  1  of  chapter  216  of  the  Laws  of  Massachusetts, 
approved  May  11,  1864,  providing  that  when  a  divorce  from  the 
bonds  of  matrimony  is  granted  for  the  cause  of  adultery,  the  party 
against  whom  the  divorce  was  granted  may  not  remarry  until  the 
expiration  of  three  years,  when,  upon  petition,  the  supreme  judicial 
court  may  authorize  the  party  to  marry  again. 

The  issues  therefore  presented  upon  this  appeal  are  whether  or 
not  claimant  had  a  living  undivorced  husband  and  was  without 
capacity  to  marry  the  soldier,  and  whether  or  not  the  soldier  could 
lawfully  marry  without  first  having  obtained  permission  to  marry 
again. 

The  Government  is  the  only  interested  party  asserting  invalidity 
of  the  marriage  of  the  claimant  and  the  soldier.    John  Calvey«  the 
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fiist  husband  of  claimant,  absolutely  disappeared,  according  to  the 
proof,  about  the  year  1870  or  1871,  and  has  never  been  heard  from.  He 
is  not  in  the  record  in  any  way  or  manner  insisting  upon  the  invalidity 
of  his  wife's  marriage  to  the  soldier.  Sarah,  the  first  wife  of  the 
soldier,  who,  as  stated,  divorced  him  in  1873  upon  the  charge  of 
adultery,  is  living,  and  was  remarried  in  1874;  but  so  far  as  the 
record  discloses  she  is  not  in  any  wise  objecting  to  or  opposing  the 
allowance  of  this  claim.  The  record  discloses  that  careful  search  and 
inquiry  have  been  made  for  John  Calvey.  All  his  relatives  who 
could  be  located  believed  he  died  many  years  ago.  A  brother  testi- 
fied that  in  1881  or  1882  the  family  heard  he  was  dead,  but  he  could 
furnish  no  particulars  as  to  how  or  when  it  occurred.  A  niece  testi- 
fied that  her  mother,  sister  of  John  Calvey,  who  died  in  1891,  had 
believed  for  many  years  he  was  dead.  A  brother-in-law,  living  near 
his  former  home  in  Massachusetts,  testified  as  follows : 

I  last  saw  John  Calvey  here  in  Everett,  Mass.,  more  than  40  years  ago.  It 
was,  perhaps,  as  late  as  1872  or  1873 ;  perhaps  it  was  a  year  or  two  earlier.  I 
never  saw  him  until  he  had  left  his  wife  and  was  said  to  have  gone  West.  I 
was  married  to  his  sister  in  1868.  He  came  back  from  the  West  and  worked 
as  a  glassworker.  He  lived  around  Everett  for  a  year  or  more  and  then  went 
West  again.  He  left  before  I  knew  it  and  I  understood  he  was  out  West. 
*  ♦  •  I  never  heard  from  him,  directly  or  Indirectly,  after  he  left.  •  •  • 
I  have  no  way  of  fixing  the  exact  time  I  last  saw  John  Calvey  any  better  than 
to  say  it  was  between  1870  and  1873.  It  was  after  my  marriage  in  1868,  for 
be  was  present  at  the  wedding.  ♦  ♦  *  He  never  spoke  of  the  claimant  or 
why  they  separated. 

Another  brother-in-law  testified,  in  substance,  as  follows : 

He  (John  Calvey)  left  his  wife  soon  after  their  son  Fred  was  born.  I  didn't 
learn  the  particulars  or  the  cause  of  their  separation.  ♦  ♦  ♦  It  was  about 
45  years  ago.  He  came  to  my  house  In  Beverly  with  two  cows  and  a  wagonload 
of  carrots.  He  sold  me  the  cows  and  went  off  with  the  carrots  toward  Bos- 
ton. He  did  come  down  with  a  woman  once — a  month  or  more  after  he  left 
Fannie.  Then  he  went  back  to  Boston.  He  didn't  claim  he  was  married  to  the 
woman  and  I  didn't  learn  her  name.  He  just  remained  for  the  day.  He  left 
and  I  never  saw  him  again,  but  he  wrote  to  me  once  from  St.  Louis  a  year  or 
two  later,  stating  that  he  was  In  the  cattle  business  out  there.  I  didn't  hear 
from  him  again.  I  never  heard  from  him,  directly  or  indirectly,  after  the 
letter  he  wrote  me  from  St.  Louis.  ♦  ♦  *  It  seems  to  me  that  I  heard 
somewhere  or  somehow  that  he  was  dead,  but  I  can't  recall  the  facts. 

The  weight  of  this  testimony  indicates  that  John  Calvey  went 
West  not  later  than  1870 ;  that  he  was  last  heard  from  sometime  in 
the  year  1871,  and  that  he  died  about  the  time  he  wrote  the  letter 
from  Si.  Louis  to  his  brother-in-law,  as  he  was  never  heard  from 
again,  and  the  impression  prevailed  among  his  relatives  at  that 
time,  including  claimant,  his  deserted  wife,  that  he  was  dead.  The 
great  weight  of  the  testimony  indicates  that  Calvey  was  absent  and 
unheard  of  for  more  than  seven  years  prior  to  claimant's  marriage 
to  the  soldier,  April  30,  1879,  and  the  department  is  convinced  that 
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the  causes  incident  to  his  disappearance  necessarily  lead  to  the  pre- 
sumption of  his  death,  under  the  well-settled  rule  of  the  common 
law,  which  is  also  the  rule  in  the  State  of  Massachusetts.  14  P.  D., 
438.  Even  if  it  be  doubtful,  as  is  insisted  by  the  commissioner,  that 
he  was  absent  and  unheard  of  for  a  period  of  seven  years  prior  to 
the  marriage  of  claimant  and  the  soldier,  the  department  is  of 
opinion  that  the  doubt  should  be  resolved  in  favor  of  claimant. 

It  is  insisted  that  there  is  a  reasonable  presumption  that  Calvey 
was  alive  within  seven  years  prior  to  claimant's  marriage  to  the 
soldier.  The  facts  and  circumstances  as  disclosed  by  the  record  in 
this  case  do  not  justify  this  presumption.  The  presumption  of  death 
after  an  unexplained  absence  of  seven  years  is  a  well-settled  legal 
presumption,  and  the  presumption  of  the  continuation  of  life  is 
overcome  by  the  presumption  that  a  person  is  innocent  of  crime  or 
wrong,  and  in  favor  of  the  legality  of  the  marriage,  regularly 
solemnized. 

The  rule  in  the  State  of  Massachusetts  is  cit^,  where,  under  a 
like  state  of  facts,  the  supreme  court  of  that  State  held,  in  sub- 
stance, that  there  is  no  absolute  presumption  of  innocence  which 
will,  of  itself,  prove  the  validity  of  a  subsequent  marriage  in  pref- 
erence to  the  continuance  of  the  former,  but  that  it  is  for  the  sound 
judgment  of  the  jury  to  weigh  all  the  circumstances,  unfettered  by 
any  arbitrary  rule.  Accepting  this  holding  of  the  Massachusetts 
court  for  the  purpose  of  determining  the  rights  of  claimant,  a  care- 
ful weighing  of  the  facts  and  circumstances  in  connection  with  the 
long  unexplained  absence  of  Calvey,  the  absolute  certainty  of  his 
death  prior  to  1881  or  1882,  according  to  the  testimony  of  his  brother, 
the  desertion  of  his  wife  in  1867,  leaving  her  to  shift  for  herself  and 
infant  in  arms  her  marriage  to  the  soldier  more  than  eleven  years 
after  she  was  deserted  by  Calvey,  upon  the  advice  of  an  attorney  that 
divorce  proceedings  were  unnecessary  and  that  she  was  free  to  marry 
again  coupled  with  33  years  of  faithful  married  life  with  the  sol- 
dier, in  connection  with  the  established  fact  that  the  last  time  John 
Calvey  was  known  to  be  alive  was  at  some  period  between  1870  and 
1873,  the  weight  of  the  testimony  favoring  some  month  in  the 
former  year  as  the  more  probable  time  when  he  was  last  heard  from, 
the  department  is  of  opinion  that  a  Massachusetts  court  and  a  Massa- 
chusetts jury,  under  this  state  of  facts,  would  indulge  the  presump- 
tion of  death  in  less  than  seven  years. 

It  is  insisted  that  Calvey's  absence  can  in  no  event  be  called  "  un- 
explained," meaning  thereby  that  the  desertion  of  a  wife  by  the 
husband  was  not  an  ^^unexplained''  absence;  that  he  had  a  reason 
for  departing  from  his  home. 

If  the  record  discloses  no  reason  for  the  desertion;  if  he  left  his 
wife  without  assigning  any  reason,  either  to  her  or  to  his  immediate 
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relatives,  and  after  a  short  time  left  his  domicile  to  go  to  another 
State  and  has  never  been  seen  or  heard  from,  directly  or  indirectly, 
the  department  is  of  opinion  his  absence  can  properly  be  designated 
an  ^  unexplained  absence." 

It  is  shown  that  Calvey,  upon  first  deserting  his  wife,  after  a 
short  absence  in  the  West  returned  to  the  vicinity  of  his  home  where 
he  pursued  the  calling  of  a  glassworker  for  about  one  year,  when  he 
again  left,  going  West  He  did  not  See  or  go  near  his  wife  after  the 
first  desertion.  She  did  not  know  and  never  learned  that  he  had 
returned.  Therefore,  if  his  desertion  of  her  in  the  first  instance  does 
not  come  under  the  head  of  an  unexplained  absence,  certainly  the 
same  reason  does  not  apply  to  his  second  desertion,  which  is  clearly 
unexplained  and  remains  unexplained  to  the  present  time. 

In  any  event,  however,  and  independent  of  the  exact  date  on  which 
Calvey  was  last  heard  from,  or  his  whereabouts  known,  but  accept- 
ing the  fact  of  his  death  as  having  occurred  at  or  about  the  time 
fixed  by  his  brother,  and  admitting  that  he  was  alive  at  the  date  of 
the  marriage  of  claimant  and  the  soldier,  it  is  believed  that  chapter 
427,  Public  Statutes  of  Massachusetts,  approved  May  27,  1895,  is 
conclusive  of  the  status  of  claimant  and  validates  her  second  mar- 
riage.   Said  chapter  427  provides  as  follows: 

If  a  person  during  the  Ufetlme  of  a  husband  or  wife,  with  whom  the  marriage 
is  in  force,  enters  into  a  subsequent  marriage  contract  with  due  legal  cere- 
mony, and  such  parties  thereto  live  together  thereafter  as  husband  and  wife, 
and  such  subsequent  marriage  contract  was  entered  into  by  one  of  the  parties 
In  good  faith,  in  full  belief  that  the  former  husband  or  wife  was  dead,  or  that 
the  former  marriage  had  been  annulled  by  a  divorce,  or  without  knowledge  of 
such  former  marriage,  they  shall,  after  the  impediment  to  their  marriage  has 
been  removed  by  the  death  or  divorce  of  the  other  party  to  the  former  mar- 
riage, if  they  continue  to  live  together  as  husband  and  wife  In  good  faith  on 
the  part  of  one  of  them,  be  held  to  have  been  legally  married  from  and  after 
the  removal  of  such  impediment,  and  the  issue  of  such  subsequent  marriage 
shall  be  considered  the  legitimate  issue  of  both  parents. 

This  statute  was  supplemented  in  1896,  Laws,  ch.  499,  by  the 
following : 

The  provisions  of  chapter  427  of  the  acts  of  the  year  1895  shall  apply  to 
cases  in  which  the  impediment  to  remarriage  therein  referred  to  was  removed 
prior  to  the  date  when  said  act  took  effect,  as  well  as  to  cases  in  which  such 
impediment  was  removed  subsequent  to  such  date:  Provided,  That  no  mar- 
riage otherwise  valid  shall  hereby  be  rendered  invalid. 

That  this  record  thoroughly  establishes  the  fact  that  claimant  and 
the  soldier  were  married  in  good  faith,  believing  the  first  husband, 
Calvey,  to  be  dead,  there  can  be  no  sort  of  doubt,  as  83  years  of  faith- 
ful married  life  bears  ample  witness.  Upon  the  death  of  the  soldier, 
admitting  that  the  first  husband  was  alive  at  the  time  of  the  second 
marriage,  claimant  could  not  then  come  forward  and  avoid  her  sec- 
ond marriage  under  the  doctrine  enunciated  by  the  Supreme  Court 
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of  Massachusetts.    In  Rawson  v.  Rawson,  156  Mass.,  678;  31  NE., 
653,  it  was  held  that — 

Where  two  persons  have  contracted  marriage  In  good  faith,  and  It  sabse- 
quently  develops  that  the  wife  had  a  former  husband  living  at  the  time  of  her 
second  marriage,  she  can  not  maintain  an  action  to  avoid  her  second  marriage 
after  the  death  of  her  second  husband. 

The  claimant  has  also  been  denied  relief  upon  the  additional 
ground,  as  stated,  that  the  soldier  was  previously  married  to  one 
Sarah  in  the  year  1864,  it  appearing  that  in  1873  she  obtained  a  de- 
cree of  divorce  against  him  on  the  charge  of  adultery,  said  section  4 
of  chapter  371  of  the  Laws  of  Massachusetts  providing  that  the 
guilty  party,  where  adultery  is  the  charge,  may  not  remarry  until 
the  expiration  of  three  years,  and  then  shall  have  obtained  authority 
to  do  so  upon  petition  duly  filed,  from  the  justices  of  the  supreme 
judicial  court.  It  also  appears  that  the  soldier  made  no  answer  to 
said  divorce  petition  and  that  decree  by  default  was  taken;  that  in 
the  following  year,  1874,  Sarah  remarried  and  is  still  living  with 
her  second  husband. 

It  is  insisted  by  the  commissioner  that  the  decree  of  divorce 
granted  by  reason  of  the  soldier's  adultery,  precluded  a  valid  mar- 
riage on  his  part  in  the  absence  of  the  authority  of  the  court,  and  as 
no  authority  was  procured  there  was  no  period  during  which  a  valid 
matrimonial  relation  could  have  arisen  between  the  parties. 

In  1881  said  section  4  of  chapter  371  was  repealed  by  the  Legisla- 
ture of  Massachusetts  and  section  22  of  chapter  146  was  enacted, 
which  provides  as  follows: 

After  a  decree  of  divorce  from  the  bonds  of  matrimony,  either  party  naay 
marry  again  as  if  the  other  were  dead,  except  that  the  party  against  whom 
the  decree  was  granted  shall  not  marry  within  two  years  from  the  time  of 
the  entry  of  the  final  decree  of  divorce. 

Consequently,  since  1881,  the  Massachusetts  law  has  not  required 
that  persons  divorced  upon  the  charge  of  adultery  should  not  re- 
marry without  first  obtaining  permission  to  do  so  from  the  justices 
of  the  supreme  judicial  court.  For  thirty  years  or  more  the  old  law 
under  which  it  is  proposed  to  reject  the  claim  of  this  widow  has 
been  repealed,  and  the  rejection  of  her  claim  is  put  upon  the  ground 
that  the  law  of  1881  may  not  be  construed  to  give  it  retrospective 
force.  It  is  unnecessary  to  do  so.  The  act  of  1895,  supra,  is  con- 
troUir^g.  The  impediment  to  their  marriage  was  removed  by  the 
act  of  1881,  when  the  requirement  making  it  necessary  to  obtain 
authority  to  remarry  was  not  brought  forward  in  said  act. 

The  department  is  of  opinion  that  the  petition  for  leave  to  marry 
again,  addressed  to  the  justices  of  the  supreme  judicial  court,  re- 
quired of  persons  divorced  on  the  charge  of  adultery,  under  the  old 
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law,  but  omitted  from  the  act  of  1881,  was  an  impediment  to  re- 
marriage contemplated  by  the  language  of  said  act  of  1895 ;  and  as 
claimant  and  the  soldier  continued  to  live  together  as  husband  and 
wife  in  good  faith  on  the  part  of  both  of  them,  they  must  be  held 
to  have  been  legally  married  from  and  after  the  removal  of  such 
impediment. 

It  is  manifest  therefore  from  the  foregoing  that  the  marriage 
between  claimant  and  the  soldier  was  legal  and  valid;  that  she  was 
his  lawful  wife  at  the  date  of  his  death,  and  is  now  his  widow. 
The  case  is  remanded  with  directions  to  allow  pension  if  no  other 
objection  appear,  and  the  action  appealed  from  is 

Reversed. 


No.  68. 


Ellen,  Formerly  Widow  of  William  Williams, 

Decided  October  8,  1917. 

resf auriage — date  of  dissolution — second  proviso  to  section  2,   act  of 

Septembeb  8,   1916 — ^Title. 

A  widow  barred  from  receiving  pension  under  any  existing  law  because  of  her 
remarriage,  sucli  marriage  not  having  been  dissolved  before  the  approval 
of  the  act  of  September  8,  1916,  may,  if  the  dissolution  of  such  marriage 
takes  place  subsequent  to  said  date,  have  title  under  the  second  proviso 
to  second  section  of  said  act. 

Hopkins,  Assistant  Secretary. 

Ellen  Bowen  and  William  Williams,  deceased  August  5,  1884, 
were  married  January  4,  1881.  He  served  in  the  United  States 
Xavy  from  February  27,  1864,  to  September  22,  1866,  and  was 
honorably  discharged  from  said  service.  Ellen  married.  May  3, 
1885,  James  Bowen,  her  second  and  last  husband,  who  died 
October  4,  1916.  She  filed  November  2,  1916,  her  application 
for  pension  under  the  second  proviso  to  section  2  of  the  act  of  Sep- 
tember 8,  1916,  alleging  that  she  was  formerly  the  widow  of  the 
above-named  sailor.  The  claim  was  rejected  May  3,  1917,  on  the 
ground  that  she  was  not  a  widow  at  the  date  of  the  passage  of  the 
act  of  September  8,  1916.  From  this  action  an  appeal  was  entered 
May  16, 1917. 

That  part  of  the  second  proviso  to  section  2  of  the  act  of  September 
8,  1916,  which  the  claimant  invokes,  is  as  follows: 

And  provided  further.  That  the  provisions  of  this  act  shall  be  extended 
*  *  *  to  any  person  who  was  lawfully  married  to  an  officer  or  enliste<l  man 
who  served  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States  during 
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the  Civil  War  and  was  honorably  discharged  therefrom  and  has  since  deceased, 
and  who,  having  remarried  since  his  death,  is  again  a  widow,  or  has  be»i 
divorced  from  her  last  husband  upon  her  own  application  without  fault  on  her 
part,  and  who,  otherwise  entitled,  was  barred  by  reason  of  such  remarriage 
from  receiving  pension  under  any  existing  law. 

There  is  no  question  or  denial  in  the  appeal  of  the  fact  that  the 
claimant  was  not  a  widow  when  the  act  of  September  8,  1916,  was 
approved,  but  it  is  contended  that  the  ground  on  which  her  claim  was 
rejected  is  not  in  accordance  with  the  true  intent  and  correct  interpre- 
tation of  the  second  proviso  to  section  2  of  the  act  of  September  8, 
1916;  that  its  provisions  are  not  limited  to  a  remarried  widow  who, 
by  remarrying,  was  barred  from  receiving  pension  under  any  exist- 
ing law,  and  who,  at  the  date  of  the  approval  of  said  act,  was  again  a 
widow,  or  has  been  divorced  on  her  own  application  without  fault 
on  her  part,  but  that  they  extend  to  and  include  any  remarried  widow 
so  barred  from  receiving  pension  under  any  existing  law,  who  has 
l)ecome  a  widow  since  that  date;  that  the  object  and  purpose  of  the 
act  are  consonant  wuth  this  view  of  the  scope  and  intent  of  the  second 
proviso,  and  that  the  language  of  the  proviso  is  clearly  expressive  of 
such  intent. 

The  bureau's  action  rejecting  the  claim  is  not  tenable  if  right  to 
pension  under  the  second  proviso  can  accrue  subsequent  to  the 
date  of  approval  of  the  act  of  September  8,  1916,  as  the  basis  of  its 
action  is  that  the  claimant  was  not  a  widow  the  second  time  at  the 
date  of  its  approval. 

The  claimant's  marriage  to  the  sailor,  his  death  and  her  marriage 
to  Bowen,  her  second  husband,  all  took  place  prior  to  June  27,  1890, 
and  therefore  prior  to  the  date  of  the  approval  of  the  act  of  Septem- 
ber 8,  1916.  The  death  of  the  second  husband,  a  completing  factor 
to  a  pensionable  status  under  the  second  proviso,  occurred  since  the 
approval  of  said  act.  Clearly  then,  if  title  to  pension  under  the 
second  proviso  can  accrue  subsequent  to  September  8,  1916,  there 
would  be  no  obstacle  to  the  allowance  of  this  claim. 

Pension  under  the  second  proviso  to  section  2  of  the  act  of  Septem- 
ber 8, 1916,  commences  from  date  of  filing,  subsequent  to  the  approval 
of  said  act;  and  in  practically  all  other  cases,  where  it  is  provided 
in  a  granting  act  that  pension  shall  commence  from  date  of  filing, 
subsequent  to  its  approval,  the  status  meeting  the  requirements  for 
pension  thereunder  is  the  status  existing  at  date  of  filing.  The  ex- 
ception of  course  would  be  where  the  language  of  the  granting  act 
is  clearly  prohibitive  of  title  to  pension  under  its  provisions,  accru- 
ing subsequent  to  its  approval.  Therefore  it  follows  that  in  order 
to  limit  accrual  of  right  to  pension  under  the  second  proviso  to  the 
date  of  approval  of  the  act  of  September  8, 1916,  the  words  "  is  again 
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a  widow,"  in  the  connection  in  which  they  are  employed  in  said 
proviso,  must  have  the  same  meaning  as  the  words  ^^is  now  again 
a  widow,'-  so  employed. 

Frequently  a  grant  of  pension  to  commence  at  a  date  subsequent 
to  the  approval  of  the  granting  act  is  expressed  in  the  present  per- 
fect tense.  The  act  of  May  11, 1912,  and  the  act  of  February  6, 1907, 
afford  such  instances.  Section  1  of  the  act  of  February  6,  1907, 
is  as  follows : 

That  any  person  who  has  served  ninety  days  or  more  in  the  military  or 
naval  service  of  the  United  States  during  the  late  Civil  War  *  *  *  and 
has  been  honorably  discharged  therefrom,  and  who  has  reached  the  age  of  ^ 
years  or  more,  shall  on  making  due  proof  of  that  fact  *  *  *  be  placed  on 
the  pulsion  roU. 

Here  is  clearly  expressed  an  intent  that  soldiers  of  the  Civil  War 
under  the  age  of  62  years  at  the  date  of  approval  of  the  act  of 
February  6,  1907,  shall,  on  reaching  that  age,  be  pensionable  under 
its  provisions  the  same  as  those  who  were  62  years  old  or  over  on 
that  date.  It  would  be  difficult  to  express  such  intent  more  clearly 
or  in  more  appropriate  language ;  yet  unless  construed  as  descriptive 
of  status  at  the  date  of  filing  there  would  be  no  accrual  of  right  of 
pension  subsequent  to  the  date  of  the  approval  of  said  act,  and  a 
soldier  under  the  age  of  62  years  on  that  date  would  be  excluded 
from  its  benefits. 

The  language  of  the  second  proviso  is  fully  as  comprehensive  as 
that  of  the  act  of  February  6,  1907,  quoted  above.  If  soldiers  who 
had  not  reached  the  age  of  62  years  when  that  act  was  approved  were 
entitled  to  its  benefits  on  reaching  that  age,  then  the  remarried  widow 
who  "  has  been  divorced,"  or  "  is  again  a  widow  "  since  the  date  of 
approval  of  the  act  of  September  8, 1916,  is  included  in  the  provisions 
of  the  second  proviso.  In  the  one  case  the  soldier  acquires  a  pension- 
able status  on  reaching  the  age  of  62  years ;  in  the  other,  the  remarried 
widow  acquires  such  status  when  "  again  a  widow  "  or  divorced  on  her 
own  application.  The  right  to  pension  in  each  ^  case  accrued  sub- 
sequent to  the  date  of  the  approval  of  the  granting  act. 

The  action  complained  of  was  therefore  erroneous  and  is 

Reversed. 


No.  69. 

Millie,  as  Widow  of  Benjamin  Hushing. 

Decided  October  5,  1917. 

Was  or  the  Rebellion — Volunteer  Organizations — ^White  and  Colored  Sol- 
oiEBfl — Dates  of  Commencement  and  End  of  Period  of  Pensionable  Sebv- 
JCE — Rule  as  to  Loyal  and  Other  States  and  Territories. 
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'Bnlistments  in  volunteer  organizations,  white  or  colored,  entered  into  in  loyal 
States  on  or  before  April  18, 1865,  and  in  other  States,  Territories,  and  the 
District  of  Columbia,  on  or  before  June  1,  1865,  were  enlistments  for  the 
War  of  the  Rebellion ;  and  service  thereunder,  in  volunteer  organizations,  is 
pensionable  service  within  the  meaning  of  the  act  of  May  11,  1912,  and  the 
kindred  acts  of  June  27,  1890,  May  9,  1900,  February  6,  1907,  and  April 
19,  1908,  up  to  the  date  of  discharge  but  not  beyond  August  20,  1866. 

Held:  Tennessee,  not  being  a  loyal  State,  and  the  soldier  having  enlisted  in  said 

State  prior  to  June  1,  1865,  his  enlistment  was  an  enlistment  for  the  War 

of  the  Rebellion;  and  having  been  discharged  prior  to  August  20,  1866, 

his  service  was  pensionable  under  the  act  of  June  27,  1890,  to  the  date  of 

.  his  discharge. 

The  decision  in  the  case  of  Millie  Rushing,  19  P.  D.,  109,  is  overruled  so  far 
as  it  is  inconsistent  with  the  present  opinion. 

Hopkins,  Assistant  Secretary, 

Millie  Bushing  filed  August  4,  1890,  a  claim  for  pension  under 
the  act  of  June  27,  1890,  as  the  widow  of  Benjamin  Rushing,  late 
of  Company  H,  Thirteenth  United  States  Colored  Infantry.  The 
claim  was  finally  rejected  March  18,  1912,  on  the  ground  that — 

The  soldier  did  not  perform  ninety  days'  service  in  suppression  of  the  War 
of  the  Rebellion ; 

and  the  action  was  affirmed  on  appeal  in  a  decision  dated  Septem- 
ber 16, 1913.    Millie  Rushing,  19  P.  D.,  109. 

A  motion  for  reconsideration  was  filed  October  28,  1913,  in  which 
it  is  contended  that  the  soldier  having  enlisted  May  5,  1865,  in  the 
State  of  Tennessee,  and  his  entire  service  having  been  rendered  in 
that  State,  his  enlistment,  under  the  decisions  of  the  department, 
was  for  the  War  of  the  Rebellion,  and  his  entire  service  to  the  date 
of  his  discharge,  January  10, 1866,  was  service  during  said  war;  and 
that  the  claim  should  have  been  adjudicated  in  accordance  with  the 
decisions  in  the  cases  of  Isaac  Walker,  15  P.  D.,  198,  and  William 
Williams,  Id.,  281. 

No  attempt  was  made  in  the  motion  for  reconsideration  to  point 
out  any  error  in  the  departmental  decision  so  far  as  it  overruled  the 
prior  ones  in  the  cases  of  Isaac  Walker,  supra^  and  William  Williams, 
supra^  said  decisions  holding  that  the  same  rule,  as  to  service,  was 
applicable  to  white  and  to  colored  soldiers;  and  upon  further  con- 
sideration no  error  in  that  holding  is  apparent.  The  reasoning  in 
support  of  the  position  taken  by  the  department  upon  that  point  is 
cogent  and  convincing.  The  opinion  therefore  in  so  far  as  it  over- 
ruled the  Walker  and  Williams  cases,  supra^  is  adhered  to. 

The  question  presented  by  this  motion,  then  is:  Did  this  soldier 
render  ninety  days'  service  during  the  War  of  the  Rebellion  under 
the  rules  laid  down  by  this  department  in  cases  involving  the  services 
of  white  soldiers? 
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The  facts  in  this  case  so  far  as  they  are  material  to  the  present 
issue  are,  that  the  soldier  enlisted  May  5,  1865,  at  Johnsonville, 
Tenn.,  in  Company  H  of  the  Thirteenth  United  States  Colored 
Infantry,  a  volunteer  organization,  and  was  mustered  out  with  his 
company  January  10, 1866. 

In  his  report  of  October  28,  1913,  transmitting  the  papers  in  this 
case  for  consideration  of  the  motion  for  reconsideration,  the  Com- 
missioner of  Pensions  said : 

The  claim  under  consideration  ♦  ♦  ♦  Is  properly  one  for  admission 
so  far  as  pensionable  service  is  concerned.  It  comes  clearly  within  the  practice 
of  the  bureau  even  though  the  soldier  had  been  a  white  volunteer. 

The  Secretary  of  the  Interior,  January  11,  1915,  approved  the 
following  rule  of  practice  to  be  known  as  section  73  of  the  Orders, 
Instructions,  and  Regulations  governing  the  Pension  Bureau: 

Enlistments  in  volunteer  organizations  (white  or  colored)  entered  into  in 
loyal  States  on  or  before  April  13,  1865,  and  in  other  States,  the  Territories, 
and  the  District  of  Columbia,  on  or  before  June  1,  1865,  were  enlistments  for 
the  War  of  the  Rebellion,  and  service  rendered  thereunder  (in  volunteer 
organizations),  is  pensionable  service  within  the  meaning  of  the  act  of  May 
11,  1912  (and  the  kindred  acts  of  June  27,  1800,  May  9,  1900,  Feb.  6,  1907,  and 
Apr.  19,  1908),  up  to  date  of  discharge,  but  not  beyond  August  20,  1866. 

Although  this  rule  bears  a  date  subsequent  to  the  bureau  action 
in  this  case,  it  is  declaratory  of  what  is  now  held  to  be  the  proper 
construction  of  the  acts  therein  named. 

Tennessee  was  not  a  loyal  State  and  therefore  the  soldier,  having 
enlisted  in  said  State  prior  to  June  1,  1865,  his  enlistment  was*  an 
enlistment  for  the  War  of  the  Kebellion,  and  having  been  discharged 
prior  to  August  20,  1866,  his  service  was  pensionable  service  to  the 
date  of  his  discharge,  within  the  meaning  of  the  act  of  June  27, 
1890. 

In  so  far  as  the  decision  of  September  16,  1913,  in  this  case  is 
inconsistent  with  the  present  one,  it  is  overruled,  and  the  Commis- 
sioner of  Pensions  is  hereby  directed  to  reopen  and  adjudicate  this 
claim. 

No.  70. 

John  E.  Donovan. 
Decided  November  7,  1917, 

AlUBG  ATION  S — PbOOF — VaKI  A  NCE — I N  J  UBY — RESULTS. 

The  claimant  alleged  he  incurred  an  injury  to  the  neck  and  right  shoulder  in 
service  and  line  of  duty.  The  record  and  proof  show  the  injury  was  to  the 
cervical  portion  of  the  spinal  cord. 

ffeld:  The  allegation  was  sufficient  to  cover  all  pensionable  disabling  causes 
directly  traceable  to  said  injury. 
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The  substantial  part  of  a  declaration  of  this  character  is  the  allegation  of 
incurrence  of  the  injury,  and  further  allegations  of  results,  whether 
rightly  or  wrongly  stated,  will  yield  to  proof. 

Hopkins,  Assistant  Secretary, 

The  appellant,  John  E.  Donovan,  served  almost  continuously  from 
August  21,  1895,  to  September  29,  1915,  when  he  was  discharged 
from  the  Quartermaster's  Corps,  United  States  Army,  on  account  of 
disability. 

He  filed  November  4,  1915,  a  declaration  for  pension  under  the 
general  law,  alleging  that — 

January^  1914,  while  permitting  a  team  of  mules  to  roll  before  putting  them 
in  stable  they  became  playful  and  pulled  on  chains,  straining  right  shoulder  and 
right  side  of  neck  severely,  resulting,  about  February,  1914,  in  myalgia,  acute, 
severe,  right  shoulder  and  right  side  of  neck,  and  later,  about  February,  1914, 
in  myalgia,  subacute,  severe,  right  shoulder  and  right  side  of  neclc«  While  in 
Field  Hospital  No.  3,  Texas  City  hospital,  was  treated  for  neuritis,  chronic, 
fifth,  sixth,  and  seventh  cervicnl  nerves,  nnd  April,  1914,  it  resulted  in  paralysis, 
partial,  right  side,  involving  right  arm  and  right  leg. 

This  claim  was  rejected  by  the  Commissioner  of  Pensions  August 
7,  1916,  on  the  ground  that  a  ratable  degree  of  disability  had  not 
been  shown  from  the  alleged  causes  since  date  of  filing  the  declara- 
tion. 

He  filed  another  declaration  August  9, 1916,  again  alleging  paraly- 
sis of  right  arm  and  leg  as  a  result  of  an  injury  of  right  shoulder 
and  right  side  of  neck,  as  in  the  previous  declaration. 

This  claim  was  rejected  Jime  11, 1917,  on  the  same  grounds  as  the 
preceding  one. 

An  appeal  was  entered  June  20,  1917,  through  the  attorney  in 
the  case,  contending  the  action  was  error  and  not  warranted  by  the 
testimony  submitted  in  support  of  the  claim,  and  by  an  examination 
by  a  boapd  of  surgeons.  An  afiidavit  of  a  physician  is  also  cited  in 
the  appeal  as  showing  the  claimant  is  disabled  in  a  ratable  degree. 

The  papers  in  the  case  were  forwarded  to  the  department  June 
25,  1917,  with  a  report  from  the  Commissioner  of  Pensions  as 
follows: 

The  applicant's  claim  on  account  of  disability  of  right  side  of  neck,  arm,  and 
leg,  alleged  to  be  due  to  service,  has  been  rejected  on  the  ground  of  no  ratable 
degree  of  disability,  and  an  appeal  is  filed. 

The  report  of  the  examining  surgeons  describes  a  considerable  disability  of 
left  side,  but  none  of  the  right.  There  seems  to  be  no  adequate  reason  to  be- 
lieve that  the  designation  of  the  right  side  is  a  result  of  mlsapprehensloD  or 
clerical  error. 

The  soldier  alleged  in  two  separate  claims  that  he  incurred  a  strain  of  right 
shoulder  in  January,  1914,  causing  myalgia  of  right  shoulder  and  neck  and  re- 
sulting in  partial  paralysis  of  right  arm  and  right  leg.  The  records  of  the  War 
Department  show  that  about  the  time  stated  he  was  under  treatment  for 
myalgia  of  right  shoulder  and  right  side  of  neck.    He  was  under  treatment 
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several  times  and  apparently  in  different  hospitals,  and  the  disability  was  uni- 
formly located  as  on  the  right  side. 

He  was  discharged  from  the  service  September  29,  1915,  and  the  present 
claim  was  filed  August  9,  1916.  The  disability  of  right  side  which  is  of  record 
in  service,  and  the  basis  of  the  claim,  seems  to  have  disappeared. 

The  report  from  the  records  of  the  War  Department  bearing  upon 
the  disability  on  account  of  which  the  appellant  claimed  pension  is 
as  follows : 

♦  ♦  ♦  February  11  to  15  and  15  to  21,  1914,  myalgia,  acute,  severe,  right 
shoulder  and  right  side  of  neck,  in  line  of  duty.  February  25  to  March  12, 
1914,  myalgia,  subacute,  severe,  right  shoulder  and  right  side  of  neck.  Febru- 
ary 26,  1914,  rheumatism,  muscular,  acute,  muscles  of  posterior  cervical  region 
and  right  shoulder,  in  line  of  duty.  March  17  to  May  1,  1914,  myalgia,  subacute, 
severe,  right  shoulder  and  right  side  of  neck.  April  26,  1914,  diagnosis  changed 
to  paralysis,  partial,  right  side  involving  right  arm  and  right  leg,  cause  unde- 
termined, in  line  of  duty.  May  2  to  August  8,  1914,  myalgia,  subacute,  muscles 
of  right  side  of  neck  and  right  shoulder,  due  to  strain  accidentally  received  in 
January,  1914,  at  Texas  City,  Tex.,  while  allowing  his  team  to  roll  (mules 
pulled  in  opposite  directions  stretching  the  muscles)  in  line  of  duty.  August 
21  to  September  5  and  September  28,  1914,  to  January  1,  1915,  neuritis,  chronic, 
fifth,  sixth,  and  seventh  cervical  nerves.  December  1,  1914,  diagnosis  changed 
to  myelitis  anterior  cells  and  pyramidal  tracts,  cause  undetermined.  History 
of  injury  January,  1914,  at  Texas  City,  Tex.,  accidentally  received  while  al- 
lowing mules  to  roll,  mules  pulling  in  opposite  direction  and  stretching  him. 
Dorsal  kyphosis  with  compensation  lumbar  lordosis  and  left  lateral  scoliosis. 
dorsal,  in  line  of  duty.  January  1,  to  September  29,  1915,  pachymeningitis, 
chronic,  internal  hypertrophic  midcervical  region,  traumatic.  August  27,  1915, 
diagnosis  changed  to  pachymeningitis,  chronic,  internal  hypertrophic,  middle 
and  lower  cervical  region  of  spinal  cord,  traumatic,  traction  on  roots  of  brachial 
plexus  causing  injury  to  the  corresponding  spinal  meninges  with  subsequent 
hypertrophic  changes,  in  line  of  duty.  Discharged  September  29,  1915,  C.  D. 
by  reason  of  pachymeningitis,  chronic  traumatic,  middle  and  lower  cervical 
region  of  efpinal  cord.    Disability  total.    *    *    * 

Th©  record,  it  is  noted,  frequently  repeats  the  symptoms  mani- 
fested from  time  to  time,  and  finally  shows  the  soldier's  disease  was 
determined  to  be  a  disease  of  the  spinal  cord  in  the  midcervical  re- 
gion caused  by  trauma,  and  does  not  show  any  disease,  per  se,  of 
either  the  right  or  the  left  side;  that  is  to  say,  the  lesion  was  central 
and  might  affect  either  the  right  or  the  left  side,  or  both. 

After  the  rejection  of  the  first  claim  the  appellant  addressed  a  let- 
ter to  the  Commissioner  of  Pensions  under  date  of  August  23,  1916, 
in  which  he  gave  a  history  of  the  disability  on  account  of  which  he 
claimed  pension,  which  history  corresponded  substantially  with  the 
record  heretofore  quoted,  with  the  added  information  that  his  left 
arm  and  left  leg  manifested  symptoms  of  the  central  lesion,  and  he 
commented  upon  the  fact  that  his  attorney  must  have  failed  to  have 
described  his  condition. 

It  is  noted  that  both  declarations  are  typewritten  and  contain  a 
recital  of  the  early  symptoms  of  the  case,  indicating  the  claimant 
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was  cognkant  of  said  record,  but  apparently  did  not  know  that  a 
definite  diagnosis  had  finally  been  made  of  the  disease  of  spinal  cord 
caused  by  the  injury. 

It  is  further  noted  that  when  the  claimant  was  examined  under 
his  first  claim,  February  7, 1916,  he  is  reported  to  have  stated  to  the 
board  of  surgeons  that  he  '^strained  left  shoulder  and  (contracted) 
all  claimed  disabilities  in  January,  1914."  At  the  time  of  this 
examination,  and  also  when  examined  under  the  later  claim,  the 
surgeons- found  the  claimant  was  suffering  from  a  serious  .disability 
of  left  arm  and  leg,  symptomatic  of  a  disease  of  the  spinal  cord. 

From  the  facts  presented  it  seems  that  the  rejection  of  the  claim 
on  the  grounds  stated  was  extremely  technical  and  in  contravention 
of  the  holdings  of  the  department. 

In  the  case  of  Ellis,  P.  D.,  11,  p.  98,  the  department  said : 

The  true  mission  of  a  declaration,  whether  it  be  in  a  case  at  law  or  in  n 
pension  claim,  is  that  it  should  state  the  facts  which  are  the  basis  of  the 
claim  in  such  language  and  with  such  definiteness  and  clearness  that  the 
party  against  whom  the  claim  is  filed  be  apprised  of  the  demand  in  terms 
which  may  not  be  mistalcen,  misinterpreted,  or  confused. 

See  also  ruling  of  Secretary  Teller  in  case  of  Albert  G.  Hurst,  No. 
387296,  decided  July  28,  1884,  Digest  1885,  page  172;  Joseph  C. 
Mold,  1  P.  D.,  353 ;  Wilbur  Whitaker,  3  P.  D.,  368 ;  Albert  Ordway, 
4  P.  D.,  90. 

An  inspection  of  the  declaration  of  this  appellant  makes  it  clear 
that  he  claimed  pension  on  account  of  disability  arising  from  an 
injury.  It  mattered  not  what  part  of  his  anatomy  was  crippled 
thereby,  if  such  crippling  or  incapacitating  condition  was  due  to 
the  primary  cause. 

The  holding  of  claimant  to  a  technical  naming  of  his  disability 
appears  also  to  be  contrary  to  the  practice  of  the  bureau.  It  is 
stated  in  the  Treatise  on  Practice  of  the  Pension  Bureau,  page  10, 
paragraph  3,  that — 

*  *  *  Often  one  disability  is  aUeged  and  a  different  one  proven.  This 
may  occur  for  various  reasons,  and  for  sucli  as  shouid  not  prejudice  the  case. 
Claimants  and  their  agents  are  not  often  physicians  and  may  give  an  improper 
diagnosis  of  their  cases.  A  certain  disability  may  be  described  and  called 
by  an  Incorrect  name,  which  fact  should  not  militate  against  the  case.  Often 
in  such  cases  no  change  is  required  in  the  declaration.  Again,  it  may  be 
necessary  to  modify  the  declaration  in  accordance  with  -  the  facts  'established ; 
in  such  cases  the  claimant's  interest  should  be  carefully  guarded  and  he  be 
promptly  notified. 

The  above-quoted  very  proper  instructions  were  in  harmony  with 
departmental  decisions  and  do  not  appear  to  have  been  ever  abro- 
gated.  If  this  claimant  sustained  an  injury  to  his  spine  in  servioe 
and  line  of  duty  and  is  disabled  thereby  he  should  be  allowed  pen- 
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sion  for  same,  regardless  of  the  fact  that  he  did  not  correctly  de- 
scribe same  in  his  declaration. 

The  papers  in  the  case  are  remanded  with  instructions  that  the 
claim  be  readjudicated  on  its  merits.  For  siich  purpose  the  action 
appealed  from  is 

Reversed. 


No.  71. 
Georgine,  as  A;lleged  Widow  of  John  F.  Hoehn. 

Decided  November  20,  1917. 
DiTOBCE  Decree — Extbatebritobial  Effect — New  York — Ohio. 

Soldier.and  claimant  were  married  April  7,  1889,  in  the  State  of  New' Jersey. 
After  two  years  she  deserted  him  in  said  State,  taking  up  a  separate  resi- 
dence In  the  State  of  New  York,  where  she  has  lived  continuously  to  the 
present  time.  The  matrimonial  relation  was  never  resumed.  He  estab- 
lished, in  1904,  a  legal  residence  in  the  State  of  Ohio,  and  procured  therein, 
November  29,  1909,  a  decree  of  divorce  a  viniculo,  notice  to  the  claimant 
being  by  publication.    He  died  March  23, 1913. 

Held:  The  claimant's  lawful  domicile  was  not  in  the  State  of  New  York  but  in 
the  State  of  Ohio,  and  consequently  certain  constitutional  doctrines  an- 
nounced in  the  case  of  Haddock  v.  Haddock,  201  U.  S.,  562,  do  not  apply. 
The  lawful  domicile  of  a  wife  is  that  of  her  husband,  and  her  voluntary 
desertion  of  him  does  not  entitle  her  to  a  separate  one. 

The  Ohio  decree,  being  a  valid  one  in  said  State,  severed  the  matrimonial  tie, 
and  claimant,  not  being  the  wife  of  the  soldier  after  November  29,  1909, 
could  not  become  his  widow. 

Hopkins,  Assistant  Secretary. 

The  above-named  claimant  filed  May  29,  1915,  her  application 
under  the  act  of  April  19,  1908,  and  was  advised  June  21,  1916,  of 
the  rejection  of  the  claim  on  the  ground  that. she  was  not  the  soldier's 
widow,  inasmuch  as  he  obtained  a  divorce  from  her  November  29. 
1909.    An  appeal  was  entered  May  31,  1917. 

The  soldier  was  enlisted  May  3,  1861 ;  was  honorably  discharged 
June  1, 1863;  his  wife  died  December  30, 1888;  he  married  the  claim- 
ant April  7,  1889;  was  divorced  from  her  November  29,  1909,  and 
died  March  23,  1913.  The  appealing  attorney  sets  up  four  assign- 
ments of  error. 

First,  that  the  Commissioner  of  Pensions  should  have  taken  notice 
from  the  records  that  the  judgment  of  divorce  in  question  was  ob- 
tained upon  service  of  process  on  this  claimant  by  publication  in 
the  State  of  New  York,  of  which  State  she  was  then  a  tesidint. 
Second,  that  the  status  of  the  claimant  should  be  determined  by  the 
laws  of  the  jurisdiction  of  which  she  is  a  resident    Third,  that 
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claimant  is  a  resident  of  the  State  of  New  York  and  has  been  con- 
tinuously since  said  judgment  of  divorce  was  obtained.  Fourth, 
that  under  the  laws  of  the  State  of  New  York  a  judgment  of  divorce 
obtained  in  another  State  through  service  of  process  by  publication 
upon  a  resident  of  New  York  will  not  be  recognized  in  said  last- 
mentioned  State. 

In  a  memorandum  filed  June  6,  1917,  another  assignment  of  error 
is  presented,  in  that  the  only  ground  for  a  divorce  a  vinculo  in  the 
State  of  New  York  is  adultery,  and  the  Ohio  decree  was  obtained 
against  the  claimant  on  the  ground  of  desertion. 

The  facts  in  this  case  are  substantially  as  follows:  The  soldier's 
first  wife  died  December  30,  1888,  and  he  married  the  claimant  in 
the  State  of  New  Jersey  April  7,  1889.  The  parties  lived  together 
in  said  last-mentioned  State  for  some  two  years,  and  the  claimant 
herein  then  deserted  the  soldier  at  New  Brunswick,  N.  J.,  taking  up 
he:/  residence  in  New  York  City,  where  she  has  lived  continuously 
up  to  the  present  time.  Some  little  time  after  the  separation  the 
soldier  went  to  New  York  City,  but  the  marital  relations  were  never 
resumed,  and  subsequently  he  left  said  State.  In  the  year  1904  he 
entered  the  soldiers'  home  near  Dayton,  Ohio,  where  he  continued 
to  live  until  his  death  March  23,  1913,  procuring  meanwhile  an 
absolute  divorce  from  the  claimant  in  the  court  of  common  pleas  of 
Montgomery  County,  Ohio,  November  29,  1909,  on  the  ground  of 
desertion,  constructive  notice  of  the  suit  being  served  upon  her  by 
publication.  The  foregoing  facts  are  not  disputed,  but  it  is  stoutly 
insisted  by  the  appealing  attorney  that  the  decree  of  divorce  in 
question  has  no  force  whatever  in  the  State  of  New  York  for  the 
reasons  set  forth  in  his  assignments  of  error. 

Upon  analysis,  the  assignments  of  error  really  cover  but  two 
groimds.  First,  inasmuch  as  the  claimant  was  a  resident  of  the 
State  of  New  York  when  the  soldier  obtained  his  divorce  and  when 
he  died,  she  was  not  bound  by  said  decree.  Second,  the  State 
of  New  York  in  which  the  claimant  is  a  resident  grants  divorces 
only  for  adultery,  and  therefore  the  decree  in  question  has  no  force 
in  said  last-mentioned  State.  In  support  of  his  contentions  the 
attorney  cites  a  number  of  New  York  decisions,  and  also  Haddock  t?. 
Haddock,  201  U.  S.,  562;  German  Savings  Bank  v,  Dormitzer,  192 
U.  S.,  125 ;  and  Andrew  v,  Andrew,  188  U.  S.,  14. 

It  is  observed  that  the  last  two  citations  need  not  be  discussed  for 
they  have  to  do  with  conditions  not  existing  in  the  present  case. 
In  these  two  cases  the  issue  was  as  to  the  effect  of  divorce  decrees 
which  had  been  obtained  virtually  by  fraud,  either  upon  the  parties 
or  upon  the  State,  and  there  are  no  such  conditions  apparent  or 
claimed  in  the  present  instance. 
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As  to  the  contention  that  the  claimant  is  a  resident  of  the  State 
of  New  York,  and  inasmuch  as  said  State  grants  divorces  a  vinculo 
for  adultery  only,  therefore  the  decree  in  question  is  of  no  effect  in 
the  State  of  New  York  the  departmeht  observes;  that  if  this  con- 
tention had  any  force,  the  domestic  relation  in  all  of  the  States  would 
be  in  hopeless  confusion.  To  illustrate:  The  State  of  Missouri 
grants  divorces  on  account  of  desertion  covering  a  period  of  one 
year,  while  the  State  of  Massachusetts  requires  a  longer  period.  In 
the  event  of  a  divorce  being  granted  in  the  State  of  Missouri  on  ac- 
count of  desertion  covering  a  period  of  one  year,  would  the  State  of 
Massachusetts  refuse  to  recognize  such  a  divorce  because  the  statutes 
of  that  State  require  desertion  to  be  of  a  longer  period  ?  And  again, 
if  the  contention  were  good,  the  State  of  New  York  would  not 
recognize  as  valid  any  marital  relation  existing  within  its  jurisdic- 
tion where  one  of  the  parties  thereto  had  been  previously  married, 
but  had  been  divorced  in  any  State  of  the  Union,  unless  such  divorce 
had  been  obtained  on  the  ground  of  adultery. 

Moreover,  this  claim  for  pension — ^this  cause  of  action — does  not 
arise  in  the  State  of  New  York;  i.  e.,  to  be  more  specific, is  not  to  be 
governed  by  the  divorce  laws  of  said  State  but  by  the  laws  of  Ohio, 
where  the  soldier  died,  and  which  had  been  his  domicile  for  many 
years.  The  claimant  asserts  she  is  his  widow,  and  if  such  were  a  fact, 
her  domicile  must  be  that  of  her  husband,  which  was  the  State  of 
Ohio.  But  aside  from  this  particular  case,  the  right  of  a  widow  to 
pension  arises  in  the  jurisdiction  of  her  husband's  domicile  and 
demise.  Her  own  domicile,  temporary  or  permanent,  if  in  a  juris- 
diction other  than  that  of  her  husband,  is  of  no  moment  whatever 
save  in  exceptional  cases. 

The  Haddock  case  cited  by  the  appellant  will  be  found  upon 
analysis  not  to  be  in  point,    tn  discussing  said  case,  the  court  said : 

Where  the  domicile  of  matrimony  was  In  a  particular  State,  and  the  husband 
abandons  his  wife  and  goes  into  another  State  in  order  to  avoid  his  matri- 
monial obligations,  such  otlier  State  to  which  the  husband  has  wrongfully  fled 
does  not,  in  the  nature  of  things,  become  a  new  domicile  of  matrimony,  and, 
therefore,  is  not  to  be  treated  as  the  actual  or  constructive  domicile  of  the 
wife;  hence,  the  place  where  the  wife  was  so  domiciled  when  so  abandoned 
constitutes  her  legal  domicile  until  a  new  actual  domicile  be  by  her  elsewhere 
acquired.  This  was  clearly  expressed  in  Barber  v.  Barber  (21  How.,  582), 
where  it  was  said  (p.  595) : 

"  The  general  rule  is  that  a  voluntary  separation  will  not  give  to  the  wife  a 
different  domiciliation  in  law  from  that  of  her  husband.  But  If  the  husband, 
as  is  the  fact  in  this  case,  abandons  their  domicile  and  his  wife,  to  get  rid  of  all 
those  conjugal  relations  which  the  marriage  relation  imposes  upon  him,  neither 
giving  to  her  the  necessities  or  the  comforts  suitable  to  their  condition  and  his 
fortune,  and  relinquishes  altogether  his  marital  control  and  protection,  he 
yields  up  that  power  and  authority  over  her  which  alone  makes  his  domicile 
hers." 


266  DECISIONS  RELATING  TO  PENSIONS. 

And  the  same  doctrine  was  expressly  held  in  Cheever  v,  Wilson,  supra,  where 
the  court  said  (9  Wall.  123) : 

"  It  is  insisted  that  Cheever  never  resided  in  Indiana ;  that  the  domicile  of 
the  husband  is  the  wife's,  and  that  she  can  not  have  a  different  one  from  his. 
The  converse  of  the  latter  proposition  is  so  well  settled  that  it  would  he  idle  to 
discuss  it.  The  rule  is  that  she  acquires  a  separate  domicile  whenever  the  time 
is  necessary  or  proper  that  she  should  do  so.  The  right  springs  from  the  neces- 
sity of  its  exercise,  and  endures  as  long  as  the  necessity  continues." 

In  the  Haddock  case  the  husband  deserted  the  wife  in  their  mari- 
tal domicile  of  New  York,  and  acquired  after  the  lapse  of  years  a 
domicile  in  Connecticut,  and  obtained  in  that  State  a  judgment  of 
divorce  based  on  constructive  notice,  the  wife  meanwhile  remaining 
at  the  marital  domicile  in  New  York  and  never  appearing  in  the  ac- 
tion. She,  subsequently,  obtained  personal  service  in  New  York  on 
the  husband,  he  pleaded  the  Connecticut  judgment,  and  the  court 
granted  her  a  divorce.  The  court  held  under  the  foregoing  facts, 
prominent  among  them  being  the  one  that  the  husband  deserted  the 
wife  who  remained  in  the  marital  domicile  of  New  York,  that  inas- 
much as  actual  personal  service  was  not  obtained  by  Haddock  on  his 
wife  he  was  not  entitled  to  obligatory  enforcement  of  the  Connecticut 
decree  in  the  State  of  New  York  by  virtue  of  the  full  faith  and  credit 
clause  of  the  Federal  Constitution. 

A  careful  reading  of  the  principles  and  doctrines  announced  in 
the  Haddock  case  shows,  by  deduction,  that  the  domicile  of  the 
claimant  in  the  pension  case  under  .discussion  was  the  State  of  Ohio. 
The  husband  did  not  desert  the  wife  and  move  into  another  juris- 
diction, as  in  the  Haddock  case.  She  deserted  him  and  in  the  State 
of  New  Jersey,  the  last  matrimonial  domicile.  He  thereafter  estab- 
lished a  lawful  domicile  in  Ohio,  and  her  desertion  of  him  did 
not  entitle  her  to  lawfully  establish  a  separate  matrimonial  domicile. 

The  general  doctrine  that  the  domicile  of  the  wife  follows  that 
of  the  husband,  is  too  axiomatic  to  require  any  extended  discussion. 
True,  it  may  not  be  in  certain  exceptional  cases,  but  the  present  one 
is  not  within  such  exceptions.  The  department  has  no  doubt,  under 
the  facts  in  the  present  case,  and  the  law  as  expounded  in  the  Had- 
dock  case,  that  the  domicile  of  this  claimant  was  in  the  State  of 
Ohio.  The  divorce  proceedings  hereinbefore  referred  to  appear  to 
be  regular  in  every  way ;  the  appellant  takes  no  issue  in  this  respect, 
and  inasmuch  as  the  divorce  which  the  husband  obtained  in  the 
State  of  Ohio  appears  to  be  valid,  the  decree  severed  the  matrimonial 
tie,  and  from  its  date  the  claimant  was  no  longer  the  wife  of  the 
soldier.  She  was  not  his  widow  at  the  date  of  his  death,  and  the 
action  complained  of  is 

Aijirraed. 
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No.  72. 

Sarah,  as  alleged  widow  of  William  H.  Jones. 

Decided  December  H,  1917. 
Remarriage — ^Proof  of  Death  or  Divorce— -Estoppel — ^Public  Policy — Title. 

Claimant  and  the  soldier  Jones  were  married  November  13,  1869.  She  was  re- 
married November  25,  1877,  to  one  Minor  without  reasontible  cause  for 
belief  that  her  first  husband  was  dead  or  divorced.  The  first  husband  died 
December  3,  1906,  and  her  second  husband  died  October  20,  1910.  No  mis- 
representation or  concealment  of  facts  were  made  by  claimant  which  could 
affect  any  party  In  interest  or  not  in  interest  to  the  claim. 

Held:  Claimant  will  not,  on  equitable  grounds,  be  allowed  to  benefit  by  her  own 
wrong,  or  to  set  up  her  own  immoral  or  unlawful  conduct  as  a  basis  of  a 
claim  for  pension.  She  will  be  held  to  conclusive  proof  that  no  divorce 
was  ever  had  between  herself  and  Jones. 

Furthermore,  if  she  were  the  lawful  widow  of  Jones  she  is  barred  of  title  by 
reason  of  her  open  and  notorious  adulterous  cohabitation  after  his  death. 

The  doctrine  of  estoppel  in  pais  does  not  apply ;  and  the  case  of  Coburn,  11 
P.  D.,  403,  and  all  other  cases  of  like  tenor  are  modified  to  conform  to  the 
doctrines  and  principles  herein  announced. 

Hopkins,  Assistant  Secretm^y, 

The  above-named  claimant  filed  December  1, 1916,  her  application 
for  pension  under  the  act  of  September  8,  1916,  and  was  advised 
March  9,  1917,  of  the  rejection  of  the  claim  on  grounds  which  will 
be  hereinafter  stated.    An  appeal  was  entered  June  16,  1917. 

The  soldier  was  enlisted  March  10,  1864;  honorably  discharged 
January  5,  1866 ;  married  the  claimant  November  13,  1869,  after  the 
death  of  his  former  wife  in  1867,  and  died  September  18,  1906. 

This  claim  is  identical  with  one  filed  by  the  claimant  under  the  act 
of  April  19, 1908,  and  the  facts  in  the  present  claim  are  the  same  as 
those  in  the  earlier  one,  save  that  with  the  appeal  is  filed  the  aflSi- 
davit  of  claimant  to  the  eflfect  that  she  supposed  her  first  husband, 
Jones,  was  dead  when  she  married  Minor,  and  affidavits  of  three 
acquaintances  who  state  in  effect  that  the  soldier  became  unbalanced 
in  his  mind,  wandered  away,  and  it  was  supposed  by  his  friends  and 
close  acquaintances  that  he  was  dead;  and  further,  that  claimant 
believed  he  was  dead  when  she  married  Minor. 

This  present  claim  stands  rejected  in  terms  as  follows: 

On  the  ground  that  the  claimant,  having  separated  from  the  soldier  some 
years  after  their  marriage,  and  subsequently,  on  November  5,  1877,  contracted 
a  ceremonial  marriage  with  one  Robert  Minor,  with  whom  she  lived  until  his 
death,  October  22,  1910,  it  is  presumed,  in  the  absence  of  proof  to  the  contrary, 
that  she  was  divorced  from  the  soldier,  and  she  is  estopped  from  asserting  title 
to  pension  as  his  lawful  widow.  (See  opinion  of  Chief  of  the  Law  Division  in 
daim,  act  of  Apr.  19, 1908.) 
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The  claim  under  the  act  of  April  19, 1908,  was  rejected  May  9, 1913, 
in  terms  as  follows : 

On  the  ground  that  claimant  Is  estopped  from  asserting  title  to  pension  as  tlie 
lawful  widow  of  the  soldier  because  of  her  remarriage  to  one  Robert  Minor  dar- 
ing the  8oldier*s  lifetime  and  her  continued  cohabitation  with  said  Minor  sub- 
sequent to  soldier's  death.  (See  S.  E.  Rept,  opinion  of  Chief  of  Law  Division 
of  Apr.  25,  1913.) 

In  the  opinion  of  the  Chief  of  the  Law  Division,  referred  to  in  the 
terms  of  rejection,  the  following  language  was  used : 

This  case  is  identical,  at  least  in  principle,  with  that  of  Phebe  Ann  Coburn 
(11  P.  D.,  403),  where  it  was  held  that  the  claimant  was  estopped  from  claim- 
ing pension  as  the  widow  of  the  soldier.  In  that  case,  as  in  the  one  now  under 
consideration,  the  claimant  remarried  during  the  lifetime  of  the  soldier  in  the 
alleged  belief  that  he  was  dead,  and,  though  subsequently  learning  that  he  was 
not,  she  continued  to  live  with  the  man  she  married  even  subsequent  to  tiie 
soldier's  death  *  *  *.  The  application  of  the  doctrine  of  estoppel  in  the 
Coburn  case  was  referred  to  as  questionable  in  the  later  case  of  Marauda 
Rodes  (17  P.  D.,  281)  and  Amelia  A.  Bacon,  supra,  but  it  is  significant  that  the 
decision  was  neither  overruled  or  even  modified  in  either  case.  That  the  Gov- 
ernment has  been  put  to  a  disadvantage,  in  ascertaining  the  facts  essential  to 
the  determination  of  the  claimant's  status  as  the  lawful  widow  of  the  soldier, 
Is  just  as  apparent  in  the  pending  case  as  in  that  cited.  Moreover,  there  is 
additional  basis  for  the  indulgence  of  the  presumption  of  the  dlssolvment  of  the 
claimant's  marriage  to  the  soldier  by  divorce  in  this  instance,  for  it  is  the 
settled  policy  of  the  courts  of  Mississippi,  where  claimant's  marriage  to  Minor 
occurred,  to  presume  divorce  in  the  absence  of  clear  proof  to  the  contrary  in 
order  to  uphold  the  validity  of  a  subsequent  marriage.  (Malinda  Montgomery, 
16  P.  D.,  468.)  ♦  ♦  ♦  But  without  basing  the  opinion  upon  tlie  law  of 
Mississippi,  relative  to  the  presumption  of  divorce  or  marriage,  as  at  common 
law  after  tlie  removal  of  the  impediment,  it  is  held,  following  the  department  in 
the  Coburn  case,  that  the  claimant,  whatever  her  actual  marriage  status,  is 
estopped  by  reason  of  her  remarriage  to  Robert  Minor  and  continued  cohabita- 
tion with  him  as  his  wife  subsequent  to  the  soldier's  death,  from  asserting  title 
to  pension  as  the  lawful  widow  of  the  latter. 

The  claim  under  the  act  of  April  19, 1908,  referred  to  hereinbefore, 
was  before  the  department  on  appeal,  and  in  its  decision  the  depart- 
ment took  exceptions  to  the  terms  of  rejection — ^hereinbefore  stated — 
so  far  as  estoppel  was  concerned.    The  department  said  as  to  this: 

It  appears  from  anaylsis  tliat  tliere  is  no  necessity  of  discussing  the  prin- 
ciples of  estoppel.  The  doctrine  of  estoppel  is  often  a  vexed  question  and  is 
extremely  difficult  of  application  in  many  cases.  Presumptions  of  divorce  vary 
gi'eatly  in  different  jurisdictions  and  the  general  principles  lying  behind  such 
presumptions  can  be  applied  to  the  present  case  in  a  mucli  simpler  way  by 
approaching  it  from  a  somewhat  different  standpoint. 

Further  on  in  said  decision  it  was  said : 

The  department  will  stand  upon  its  right  to  decide  in  each  particular  claim 
what  class,  quality,  and  amount  of  proof  it  will  require  to  establish  a  pension- 
able status.    Ck)ok,  18  P.  D.,  134.    (See  also  Bushby  C.  S.,  No.  20.) 
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Claimant  will  not  be  allowed  to  play  fast  and  loose  with  the  marriage  tie 
merely  to  suit  her  own  convenience  or  from  the  financial  point  of  view;  fol- 
lowing the  principles  of  the  Cobum  case,  the  department  holds  that  this  claim- 
ant has  no  title  for,  as  the  case  now  stands,  she  was  the  wife  of  Minor  when  the 
soldier  died. 

Previously  in  said  decision  it  was  said : 

The  department  will  hold  her  to  absolute  proof  that  she  committed  adultery 
with  Minor  for  the  space  of  83  years  by  compelling  her  to  show  conclusively 
that  no  divorce  was  ever  obtained  between  herself  and  her  first  husband:^ 

The  Cobum  case,  11  P.  D.,  403,  has  been  often  cited  by  the  bureau 
as  authority  for  actions  taken  in  pension  claims  on  the  groissd  of 
estoppel,  and  it  is,  therefore,  deemed  advisable  to  refer  somewhat  at 
length  to  said  case. 

It  appears  from  the  facts  as  set  forth  in  the  Cobum  case  that  the 
soldier,  Coburn,  and  claimant  were  married  May  2, 1846,  and  lived  to- 
gether as  husband  and  wife  until  his  enlistment  December  21,  1861. 
After  his  discharge,  November  21, 1863,  he  returned  to  his  home,  but 
his  health  was  broken  and  he  was  unable  to  support  himself  or  his 
family.  He  went  away  at  intervals,  returning  at  different  times,  and 
during  one  of  his  absences,  in  the  fall  of  1866,  his  wife  was  married 
to  one  Pebbles.  She  alleges  she  had  heard  the  soldier  was  dead  and 
Pebbles  says  she  told  him  she  had  procured  a  divorce.  In  any  event, 
she  married  Pebbles  and  they  lived  together  as  husband  and  wife 
nntil  1880,  when  Pebbles  abandoned  her,  went  to  California,  and 
was  still  living  in  the  year  1890,  when  the  special  examination  in  the 
case  was  had.  The  soldier  died  in  an  almshouse  in  Massachusetts, 
November  24,  1871,  and  the  claimant  again  married,  this  time,  one 
Bobbins.  When  questioned  on  this  point  she  admitted  she  was  mar- 
ried to  Pebbles.  However,  it  was  not  shown  that  said  marriage  had 
been  dissolved  by  divorce  but  there  was  evidence  that  she  claimed 
to  have  been  divorced.  In  discussing  the  law  of  the  matter,  the 
department  said : 

There  Is,  however,  another  phase  of  the  case  to  be  considered  which  presents 
more  serious  objections  to  the  allowance  of  the  claim  than  those  already  men- 
tioned. It  Is  clearly  shown  that  the  claimant  for  several  years  before  the 
soldier's  death  (during  part  of  which  time,  at  least,  she  knew  he  was  alive), 
and  for  nine  years  thereafter,  passed  as  the  wife  of  Pebbles.  She  cohabited 
with  him,  bore  his  name,  and,  after  he  left  her,  claimed  a  wife's  Interest  in  the 
property.  In  so  far  as  she  could,  with  full  knowledge  of  the  facts,  she  renounced 
her  marital  connection  with  Coburn  and  proclaimed  herself  the  wife  of  Pebbles. 
It  has  been  held  by  the  department  in  several  similar  cases  that  a  woman  is 
<*8topped  by  conduct  from  denying  the  validity  of  a  second  marriage  In  order 
to  obtain  a  pension  as  widow  of  a  first  husband.  (See  Digest  of  Pension  and 
Bounty  Land  Decisions,  p.  438,  and  cases  therein  cited.) 

It  is  simply  unthinkable  that  the  Government  would  pay  her  a  pension  as 
the  unmarried  widow  of  one  man,  knowing  her  to  be  living  avowedly  as  the 
wife  of  another  man.    Tbis  being  true,  does  it  not  follow  that  she  is  precluded 
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from  receiving  peDslon  for  any  past  time  during  which  she  was  living  as  and 
representing  herself  to  be  the  wife  of  Pebbles? 

If  she  had  applied  for  pension  prior  to  1880,  the  Pension  Bureau  might  prop- 
erly have  said : 

You  are  the  reputed  wife  of  Pebbles;  by  your  marriage  to  him  In  1866  and 
by  your  continued  cohabitation  with  him  after  you  became  aware  that  the 
soldier  was  alive  (if  indeed  you  ever  really  believed  hfm  to  be  dead)  you  are 
estopped  from  claiming  to  be  the  wife  of  the  soldier.  On  the  ground  of  public 
policy,  if  no  other,  you  will  not  be  permitted  to  impeach  your  marriage  to 
Pebbles  and  to  convict  yourself  of  bigamy  and  adultei7  in  order  that  you  may 
obtain  a  pension  on  account  of  the  soldier  toward  whom  you  had  for  years 
before  his  death  failed  to  perform  the  duty  or  recognize  the  obligations  of  the 
wife. 

The  doctrine  of  estoppel  in  pais  was  exhaustively  discussed  by  the 
department  in  the  cases  of  Bodes,  17  P.  D.,  28,  and  Bacon,  18 
P.  D.,  455,  it  being  shown  in  both  cases  that  such  doctrine  can  not 
possibly  apply  in  pension  claims  unless  there  has  been  some  conceal- 
ment of  facts,  or  misrepresentation,  by  some  one  in  interest,  and  by 
reason  thereof  a  material  party  to  the  claim  has  been  led  to  do  some- 
thing to  his  disadvantage. 

The  opinion  of  the  Law  Division,  already  quote<l,  states  that  the 
decision  in  the  Coburn  case  was  not  overruled  or  modified  in  either 
the  Rodes  or  Bacon  cases.  Attention  is  invited  to  the  closing  para- 
graph of  the  syllabus  in  the  Bacon  case,  where  it  was  said : 

Cases  of    ♦     ♦     ♦     Phebe  Ann  Coburn  in  11  P.  D.,  408,  and    ♦    ♦    ♦    modified. 

It  is  apparent  that  while  the  word  "estoppel"  was  used  in  the 
text  of  the  Coburn  decision  it  was  more  in  the  way  of  common  par- 
lance than  in  the  strict  legal  sense.  The  Coburn  case,  in  effect,  was 
decided  upon  the  same  grounds  as  was  the  Hagerty  case,  vol.  20,  ad- 
vance sheets  No.  42,  wherein  it  was  said : 

Certainly  a  woman  who,  in  disregard  of  her  marital  obligations  to  the  soldier, 
left  him  and  entered  into  a  marriage  contract  with  another  man  to  whom  she 
was  a  wife  de  facto,  if  not  de  jure,  for  more  than  a  quarter  of  a  century,  has 
forfeited  all  title  to  the  benefit  of  doubt,  or  assistance  from  the  Government, 
when  she  seeks  to  establish  a  claim  to  pension  as  the  soldier's  widow.  Asserting, 
as  she  does,  only  a  technical  legal  right,  she  may  justly  be  held  to  strict  proof, 
by  irrefragable  evidence,  of  every  essential  element  of  title.  And  this  even 
though  It  may  involve  the  proving  of  a  negative. 

The  law  throws  around  her  marriage  to  Fox,  as  It  does  around  every  mar- 
riage, the  presumption  of  validity,  and  any  effort  to  overturn  it  must  be  against 
the  constant  pressure  of  that  presumption.  This  is  not  less  true  because  she 
is  seeking  to  repudiate  the  marriage  than  it  would  be  if  it  were  attacked  by  a 
third  party. 

The  distinction  is  thus  clearly  drawn  between  the  doctrine  of  estop- 
pel in  pais,  in  its  legal  sense,  and  the  broader  doctrine  of  public 
policy,  based  upon  the  well-known  principle  of  equity  that  one  shall 
not  profit  by  his  own  wrong  or  be  permitted  to  set  up  his  own  im- 
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moral  and  unlawful  conduct  as  the  foundation  of  an  action  or 
defense. 

In  the  case  now  under  consideration  there  is  no  evidence  of  any 
nature  that  this  claimant,  or  any  other  person,  either  in  interest  or 
not  in  interest,  ever  made  any  misrepresentation  or  concealed  any 
facts  whereby  any  party  was  led  to  do  anything  to  their  own  disad- 
vantage; and  it  is  evident,  without  further  discussion,  that  the  doc- 
trine of  estoppel  in  pais  can  not  be  lawfully  invoked,  either  in  this 
case  or  in  others  of  like  tenor  or  character. 

This  present. claim  should  have  been  rejected  on  grounds  stated  by 
the  department  in  its  former'  opinion,  referred  to  herein.  Further, 
if  this  claimant  could  show  conclusively  that  she  was  the  widow  of 
the  soldier  in  question  she«  would  be  without  title  to  pension.  She 
lived  and  cohabited  with  Minor  from  November  5,  1877,  to  October 
22,  1910.  Her  husband,  Jones,  the  soldier,  died  December  18,  1906, 
and  there  was,  therefore,  virtually  four  years  in  which  she  openly 
and  notoriously  cohabited  with  Minor  after  the  death  of  her  husband. 
If,  as  she  claims,  she  was  the  lawful  wife  of  Jones  at  the  date  of  his 
death  and  consequently  his  widow  thereafter,  such  open  and  notori- 
ous cohabitation  was  adulterous,  and  under  such  circumstances  she 
would  be  barred  of  title  as  the  widow  of  Jones. 

In  order  that  there  may  be  no  further  misunderstanding  or  misin- 
terpretation of  the  department's  views,  all  former  expressions  of  the 
department,  including  those  in  the  Cobum  case,  11  P.  D.,  403, 
whether  published  or  unpublished,  which  are  in  conflict  with  the 
views  expressed  in  the  Rodes  and  Bacon  cases,  supra^  and  also  in  this 
present  opinion  in  regard  to  the  doctrine  of  estoppel  in  pais  in  pen- 
sion claims,  are  hereby  expressly  overruled. 

This  claimant  has  no  title  to  pension  as  the  widow  of  Jones,  for  the 
reasons  herein  expressed,  and  the  action  complained  of  is 

Affirmed. 

No.  73. 
War-Risk  Insurance  Act. 

Instructions  of  January  11,  1918. 

Jurisdiction — Pensions — Compensation — Treasury  Department — 

Interior  Department — Accrued  Rights. 

Under  section  312  of  the  war-risk  Insurance  act,  approved  September  2.  1914, 
as  amended  by  act  of  October  6,  1917,  tlie  Treasury  Department  has  juris- 
diction as  to  comi)ensation  over  all  claims  where  the  soldier  was  discharged 
subsequent  to  October  6,  1917,  notwithstanding  the  alleged  disability  was 
incurred  prior  to  said  date.  The  Interior  Department  has  jurisdiction  over 
all  claims  as  pension  for  disability  where  the  soldier  was  discharged  prior 
to  October  6,  1917. 
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The  right  to  apply  for  pension  if  disability  was  incurred  prior  to  October  O, 
1917,  and  the  soldier  was  not  discharged  until  after  said  date,  la  not  an 
accrued  right. 

Hopkins,  Assistant  Secretary^  to,  the  Commissioner  of  Pensions. 

Dear  Mr.  Commissioner  :  Reference  is  made  to  your  letter  of  Octo- 
ber 29,  1917,  relative  to  the  construction  of  section  312.  of  the  act  apr 
proved  October  6,  1917,  known  as  the  act  to  amend  the  war-risk 
insurance  act,  approved  September  2,  1914,  wherein  you  request  in- 
structions as  to  the  rule  which  should  be  adopted  in  a  case  where 
disability  was  incurred  prior  to  the  passage  of  the  act,  claimant 
having  been  discharged  and  his  application  filed  after  the  approval 
of  same. 

The  question  raised  was  whether  or  not  a  claim  for  pension  under 
the  state  of  facts  mentioned  is  properly  cognizable  in  the  Pension 
Bureau  or  in  the  War-Risk  Insurance  Bureau. 

For  your  information  and  guidance  in  the  premises  I  transmit 
herewith  copy  of  the  communication  addressed  to  the  Secretary  of 
the  Treasury  by  the  Secretary  of  the  Interior  under  date  of  November 
26,  1917,  and  copy  of  his  reply  thereto,  dated  December  17,  1917, 
which  was  received  in  this  department  January  2,  1918,  and  which 
are  self-explanatory. 

Very  truly,  yours, 

S.  G.  Hopkins, 

Assistant  Secretary. 

Department  of  the  Interior, 
WaBhingicrnf  November  26,  1917. 
Dear  Mr.  Secretary: 

I  am  in  receipt  of  a  letter  from  the  Commissioner  of  Pensions  requesting 
an  expression  of  opinion  as  to  tlie  construction  to  be  placed  upon  section  312 
of  the  act  approved  Or^tober  6,  1917,  known  as  the  act  to  arjiend  the  \\ar^risk 
insurance  act,  approved  September  2,  1914. 

Section  312  of  said  act  of  October  6,  1917,  provides  as  follows : 

"That  compensation  under  this  article  shall  not  be  paid  while  the  person 
is  in  receipt  of  service  or  retirement  pay.  The  laws  providing  for  gratuities 
or  payments  in  the  event  of  death  in  the  service  and  existing  pension  laws 
shall  not  be  applicable  after  the  enactment  of  this  amendment  to  persons 
now  in  or  hereafter  entering  the  military  or  naval  service,  or  to  their  widowi?, 
children,  or  their  dependents,  except  in  so  far  as  rights  under  any  such  law 
shall  have  heretofore  accrued" 

The  question  raised  is  whether  a  claimant  for  pension  who  served  in  the 
United  States  Marine  Corps  from  November  18,  1914,  to  October  13.  1917, 
and  who  has  filed  an  application  in  the  Pension  Bureau,  executed  October  15, 
1917,  alleging  the  incurrence  of  tuberculosis  in  May,  1916,  may  have  Ills  dalm 
adjudicated  in  the  Pension  Bureau  of  the  Interior  Department  or  in  the  War- 
Risk  Insurance  Bureau  of  the  Treasury  Department 

He  incloses  a  memorandum  prepared  by  the  Chief  of  the  Law  Division 
in  the  Pension  Bureau,  and  states  that  the  rule  adopted  should  be  in  harmony 
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with  the  rule  adopted  in  the  Wnr-Ilisk  Insurance  Bureau,  where  the  snms 
question  will  necessarily  arise,  and  that  the  matter  should  be  submitted  to 
the  Treasury  Department  for  concurrent  action. 

Ck>mplylng  with  the  request  of  the  commissioner  and  upon  due  considera- 
tion of  the  subject  matter,  I  submit  the  following  conclusions  for  your  con- 
sideration : 

The  saving  clause  in  said  section  312  of  the  amendment  to  the  war-iisk 
insurance  act,  reserving  such  rights  under  existing  pension  laws .  as  **  shall 
have  heretofore  accrued,"  does  not  apply  to  persons  in  the  military  and  navaj 
service  ou  October  6,  1917,  the  date  of  the  approval  of  the  amendatoi^y  act, 
who  were  discharged  after  that  date,  unless  there  was  an  existing  pensionable 
status  under  some  one  of  the  several  acts  of  Congress. 

It  seems  to  have  been  the  plain  intention  of  Congress  to  preserve  and 
continue  in  force  all  pension  laws  under  which  pension  has  been  granted 
or  claims  filed  which,  when  adjudicated,  would  entitle  claimant  to  pension. 
The  word  **  accrued  "  evidently  means  such  rights  as  result  or  proceed  from 
some  of  the  several  acts  of  Congress  bestowing  pension  upon  soldiers  or  sailors 
who  by  virtue  of  their  service  and  discharge  therefrom  are  entitled  to  pension 
thereunder.  Those  persons  in  the  service  on  the  date  of  the  approval  of  the 
amendatory  act,  and  those  entering  after  that  date  are  expressly  excepted  from 
the  l)enefit8  of  existing  pension  laws  unless  there  Is  an  existing  right,  and  I 
am  of  opinion  that  the  rights  reserved  in  said  section  312,  termed  "  accrued  " 
rights,  do  not  include  or  cover  the  case  of  one  incurring  disability  prior  to 
October  6^  1917,  who  was  discharged  after  that  date. 

The  disability  of  itself  is  not  an  "  accrued  '*  right  because  it  had  not  become 
an  available  demand  under  any  law,  and  could  not  so  become  under  existing 
laws  until  the  soldier  or  sailor  had  been  discharged  from  the  seurvice.  Dis- 
charge must  be  alleged  in  the  application  and  proof  of  same  is  essential,  for  the 
reason  that  payment  of  pension  and  payment  for  military  and  naval  service  for 
the  same  period  is  prohibited.    Sec.  4724  R.  S. 

Therefore,  being  still  in  the  service  on  October  6,  1917,  claimant  in  the  case 
under  consideration  had  no  right  to  apply  for  or  receive  pension  prior  to  Octo- 
ber 13, 1917,  the  date  of  his  discharge,  and  in  consequence,  such  rights  as  would 
have  accrued  to  him  under  existing  laws  upon  his  discharge  on  that  date  were 
already  extinguished  under  the  provisions  of  the  amendment  to  the  war-risk 
Insurance  act,  approved,  as  stated,  October  6,  1917. 

Section  312  of  the  amendatory  act  is,  in  effect,  a.  repeal  of  existing  pension 
laws  in  so  far  as  they  relate  to  those  "  now  in  "  or  hereafter  entering  the  mili- 
tary or  naval  service,  unless  there  Is  an  "  accrued  "  right ;  and  as  incurrence  of 
disability  prior  to  the  passage  of  the  amendatory  act,  followed  by  discharge 
after  that  date,  is  not  an  accrued  right  under  existing  laws,  cases  similar  to  the 
one  here  presented  are  properly  cognizable  in  the  War-Risk  Insurance  Bureau, 
and  claimant  should  be  instructed  to  file  his  application  therein  for  adjudication 
onder  the  provisions  of  the  amendatory  act. 

In  view  of  the  necessity  for  concurrent  administrative  action  in  the  disposi- 
tion of  this  and  similar  cases,  I  am  submitting  the  question,  with  my  conclu- 
sions, for  your  consideration  before  advising  the  Commissioner  of  Pensions  in 
the  premises.  I  am  in  agreement  with  the  commissioner  that  joint  determina- 
tion of  the  matter  should  be  reached  In  order  that  there  may  be  no  conflict 
between  the  Pension  Office  and  the  War-Risk  Insurance  Bureau. 
Cordii^y,  yours,  . 

Frankun  K,  Lait^. 

The  honorable  the  Segbetabt  of  the  TaEA^UBTr 
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Tbbasuby  Department, 
Wa$hingUm,  December  17,  1917. 
Dear  Mr.  Secretary: 

I  have  the  honor  to  acknowledge  receipt  of  your  letter  of  Novembo*  26,  in 
which  you  call  attention  to  the  necessity  for  concurrent  administrative  action 
between  the  Interior  Department  and  the  Treasury  Department,  designed  to 
avoid  any  conflict  between  the  Pension  Office  and  the  War-Risk  Insurance 
Bureau.    I  fully  coincide  with  the  views  expressed  in  your  letter. 

The  opinion  given  by  the  Commissioner  of  Pensions  upon  the  construction  of 
section  312  of  the  act  of  October  6, 1917,  accords  with  the  views  of  the  Treasury 
Department.  The  point  involved  is  the  determination  of  the  respective  juris- 
diction of  the  Pension  Bureau  and  the  Bureau  of  War-Risk  Insurance.  The 
specific  case  referred  to  of  "  a  member  of  the  United  States  Marine  Corps  who 
served  from  November  18,  1914,  to  October  13,  1917,  and  who  has  filed  an 
application  in  the  Pension  Bureau  executed  October  15,  1917,  alleging  the  in- 
currence of  tuberculosis  In  May,  1916,"  will  Illustrate  the  ix)int. 

Under  the  rulings  of  the  Treasury  Department  this  man  has,  by  force  of 
section  300  of  the  act  of  October  6,  1917,  a  claim  for  compensation,  and  by 
virtue  of  section  312  of  said  act  he  has  no  claim  for  pension. 

Section  300  is  as  follows: 

"That  for  death  or  .disability  resulting  from  personal  Injury  suffered  or  dis- 
ease contracted  in  the  line  of  duty  by  any  commissioned  ofilcer  or  enlisted  man 
or  by  any  member  of  the  Army  Nurse  Corps  (female)  or  of  the  Navy  Nurse 
Corps  (female)  when  employed  in  the  active  service  under  the  War  Depart- 
ment or  Navy  Department,  the  United  States  shall  pay  compensation  as  here- 
inafter provided ;  but  no  compensation  shall  be  paid  If  the  injury  or  disease  has 
been  caused  by  his  own  willful  misconduct." 

The  claim  for  compensation  of  the  man  in  question  would  accrue  at  the  time 
of  his  discharge,  October  13,  5917.  The  above  compensaiion  provision  of  the 
act  became  effective  October  6, 1917.  (Consequently  the  man  would  have  a  valid 
claim  for  compensation  and  should  file  the  same  with  the  Bureau  of  War-Risk 
Insurance. 

In  giving  effect  to  this  conclusion  there  can  be  no  conflict  with  the  Pension 
Office,  because  section  312  of  the  act  of  October  6,  1917,  provides  as  follows: 

"  That  compensation  under  this  article  shall  not  be  paid  while  the  person  is  In 
receipt  of  service  or  retirement  pay.  The  laws  providing  for  gratuities  or 
payments  In  the  event  of  death  in  the  service  and  existing  pension  laws  shall 
not  be  applicable  after  the  enactment  of  this  amendment  to  persons  now  In  or 
hereafter  entering  the  military  or  naval  service,  or  to  their  widows,  children, 
or  their  dependents,  except  in  so  far  as  rights  under  any  sttoh  law  shall  have 
Jieretofore  accrued. 

From  your  letter  it  is  evident  that  the  Pension  Office  has  ruled  that  there  is 
no  pensionable  status  until  discharge,  and  since  the  man  in  question  was  dls- 
cliarged  October  13,  1917,  a  date  subsequent  to  the  taking  effect  of  the  act  of 
October  6,  1917,  he  had  no  "  accrued  "  right  to  a  pension  under  the  italicized 
saving  clause  of  section  312,  above  quoted.  Consequently  by  virtue  of  that 
section  '*  existing  pension  laws  "  were  not  applicable,  and  the  man  would  have 
no  valid  claim  to  a  pension. 

The  views,  therefore,  of  your  department,  through  the  Pension  Bureau,  and 
my  department,  through  the  Bureau  of  War-Risk  Insurance,  as  Illustrated  hy 
the  case  In  question,  coincide,  and  there  can  be  no  conflict  l>etween  the  two 
.lepdrtnients.  '  ' 
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The  case  mentioned  may  be  used  as  a  guide  for  future  action,  and  should 
cases  Involving  other  questions  ari^-e  I  shall  appreciate  your  calling  them  to  my 
attention  for  concurrent  administrative  action. 
Cordially,  yours, 

W.  G.  McAdoo, 

Secretary, 
The  honorable  Secbetabt  of  the  Interior. 


No.  74. 
Minors  of  Elijah  S.  James. 

Decided  February  J4,  1918. 

K—TUCJLY — ^LBGITXMACT — DiVOBCE — ^JUDGMENT    FOB — ^NONENTBT — ^NXTNC    PBO 

Tunc  Obdeb  fob  Entbt. 

Soldier  remarried  after  an  order  of  Judgment  for  divorce  between  him  and  his 
former  wife  had  been  granted  by  a  court  of  competent  Jurisdiction  in  the 
State  of  Kentucky,  at  the  November  term,  1903,  and  issue  was  had  by  the 
second  marriage.  Judgment  in  the  divorce  proceedings  was  not  entered 
at  the  time,  but  was  in  1914,  by  a  nunc  pro  tunc  order  of  the  same  court 
which  originally  heard  the  cause. 

Held:  The  parties  were  regularly  and  lawfully  divorced  in  1903,  and  the  nunc 
pro  tunc  order  was  not  a  decree,  but  an  order  to  enter  a  previous  Judgment 
now  for  then.    56  Ind.,  394. 

Children  bom  of  this  second  marriage  are  legitimate. 

Hopkins,  Assistant  Secretary. 

The  claim  for  pension  under  the  act  of  June  27,  1890,  as  amended 
by  the  act  pf  May  9,  1900,  in  behalf  of  the  minor  children  of  Elijah 
S.  James,  who  served  in  Company  G,  Seventeenth  Kentucky  Cavalry, 
filed  September  8,  1915,  was  rejected  April  26,  1917,  on  the  ground 
that  the  claimants  were  not  legitimate  children  of  said  soldier,  as 
their  mother  was  never  his  lawful  wife,  she  having  when  she  married 
him  a  husband  by  a  prior  marriage,  from  whom  she  was  not  divorced. 
From  that  action  an  appeal  was  entered  July  23, 1917. 

The  soldier  and  Addie  Miller  were  married  by  ceremony  November 
22,  1906,  in  Warren  County,  Ky.,  and  lived  and  cohabited  in  that 
State  from  their  marriage  until  his  death,  which  took  place  January 
4,  1913.  He  was  her  second  husband  and  they  had  three  children, 
the  claimants  herein.  She  married  her  first  husband,  Stephen  La- 
mastus,  February  26, 1903,  in  said  Warren  County,  and  he  died  April 
3,  1912.  If  she  was  not  divorced  from  him  when  she  and  the  soldier 
were  married,  their  marriage  was  void  and  claimants  are  not  legiti- 
mate children  of  the  soldier. 

It  is  shown  that  in  1903,  Addie  instituted  a  suit  for  divorce  from 
Lamafitus  in  the  circuit  court  for  Warren  County,  and  that  on  No- 
vember 4,  1908,  the  court  ordered  the  cause  be  submitted  for  judg- 
ment.   Further  proceedings  in  the  suit  appear  from  an  order  made 
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at  the  October,  1914,  term  of  said  court,  a  certified  cdpy  of  which 
was  filed  November  26, 1915,  which  is  as  follows: 

Warren  Circuit  Court.     October  Term,  1914.     No.  5890.     Addle  Lamastus,  plaintiff,   v. 

Stephen  Lamastus,  defendant.     Judgment. 

This  cause  being  heard  upon  motion  of  plaintiiT  to  reinstate  the  case  on  the 
docket  of  this  court,  and  it  appearing  to  the  court  that  the  petition  herein,  of 
plaintiff  against  defendant  for  divorce,  was  filed  on  August  13,  1003,  and  that 
the  case  was  submitted  for  judgment  on  November  4,  1003,  at  the  November 
term  of  this  court  1903,  and  that  at  said  term  of  this  court  on  November  25, 
1903,  a  judgment  for  divorce  from  the  bonds  of  matrimony  was  granted  to  this 
plaintiff  by  B.  W.  Bradburn,  the  then  acting  judge  of  this  court,  and  that  on 
said  day  at  said  term  of  this  court  said  judge  indorsed  said  judgment  and 
ordered  the  same  to  he  entereii  of  record,  and  that  by  some  error,  oversight,  or 
mistake,  said  judgment  was  not  entered  of  record  until  November  15,  1912,  at 
the  November  term  of  this  court  1912,  at  which  time  the  same  was  entered  of 
record,  and  the  court  being  sufficiently  advised  in  the  premises,  it  is  therefore, 
ordered  and  adjudged  by  the  court  that  this  cause  be  and  the  same  Is  hereby 
reinstated  on  the  docket  of  this  court,  and  it  is  further  ordered  and  adjudged 
by  the  court  that  said  judgment  which  was  granted,  indorsed,  and  ordered  to  be 
entered  of  record  on  Noveml>er  25,  1903,  at  the  November  term  of  this  court 
1903,  and  which  was  entered  of  record  on  November  15,  1912,  at  the  November 
term  of  this  court  1912,  shall  have,  and  the  same  Is  hereby  given  the  same  force 
and  effect  as  if  the  same  had  been  entered  of  record  on  November  25,  1903,  at 
the  November  term  of  this  court  1903,  the  date  on  which  the  same  was  granted, 
indorsed,  and  ordered  to  be  entered  of  record  as  aforesaid,  and  this  cause  is 
now  stricken  from  the  docket  of  this  court  with  leave  to  reinstate  without 
notice. 

Addie  testified  on  special  examination  that  she  and  Lamastus  sepa- 
rated within  three  months  after  their  marriage;  that  in  1903,  he 
brought  suit  for  divorce  in  the  circuit  court  for  Warren  County,  and 
that  it  was  dismissed ;  that  she  also  brought  suit  in  the  same  comity 
in  August,  1903,  for  a  divorce  and  that  she  supposed  she  was  granted 
a  decree ;  that  Lamastus  was  present  when  her  suit  was  disposed  of 
and  shortly  afterwards  married  Julia  Johnson. 

Lainastus  and  Julia  were  married  November  28,  1903.  As  his 
widow  she  filed  August  24,  1914,  a  claim  for  pension  under  the  gen- 
eral law,  Wid.  Orig.  No.  1033106,  which  was  rejected  July  6,  1916, 
on  the  gi'ound  that  his  death  was  not  due  to  his  military  service.  For 
the  purpose  of  showing  the  validity  of  her  marriage  to  Lamastus, 
Julia  furnished  a  copy  of  the  decree  of  the  circuit  court  of  Warren 
County  dissolving  the  prior  marriage  of  Lamastus  and  Addie,  which 
is  certified  to  by  the  clerk  of  said  court  and  the  same  has  been  made 
a  part  of  the  record  in  the  claim  under  consideration.  It  is  as 
follows : 

Warren  Circuit  Court,  November  Term,  1003.    Addie  Lamastus,  Plff.  v.  Stephen  Lamastna, 

Deft.     Judgment. 

Ordered,  That  this  cause  be  reinstated  on  the  docket. 

This  cause  having  been  submitted  to  tlie  court  on  the  pleadings  and  the  proof. 
and  the  court  being  sufficiently  advised,  it  is  therefore  adjudged  that  the  plain* 
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tiff,  Addie  Lamastus,  is  entitled  to  the  divorce  prayed  for.  It  Is  further 
adjudged  by  the  court  that  the  plaintiff  l)e,  and  she  is,  entitled  to  all  the  rights 
and  privileges  of  an  unmarried  woman,  and  that  she  be  restored  to  her  maiden 
name,  Addie  Miller,  and  that  she  recover  of  the  defendant,  Stephen  Lamastus, 
ber  costs  herein  expended,  including  an  attorney's  fee  of  $25  to  her  attorney, 
W.  O.  Rodes.    And  thlA  cause  is  stricken  from  the  docket 

The  action  complained  of  in  the  appeal  was  taken  in  accordance 
with  an  opinion  of  the  law  division  that  a  decree  dissolving  the  mar- 
riage of  Addie  and  Lamastus  Was  not  rendered  at  the  Kovember, 
1903,  term,  but  at  the  November,  1912,  term,  long  after  her  marriage 
to  the  soldier,  when  it  was  rendered  nunc  pro  iuncj  and  therefore  is 
void. 

However,  it  appears  from  such  fragments  of  the  record  as  are  on 
file  with  the  papers  in  this  claim  that  the  decree  dissolving  the  mar- 
riage of  Addie  and  Lamastus  was  rendered  at  the  November,  1903, 
term,  to  wit,  on  November  25,  1903 ;  that  no  entry  thereof  was  made 
at  said  term,  but  was  made  at  the  October,  1914,  term,  nunc  pro 
tuncy  by  order  of  the  court  set  forth  above. 

The  office  of  a  nunc  pro  tunc  entry  is  to  make  a»record  of  what  was  previously 
done  but  not  then  entered;  not  to  make  an  order  now  for  then,  but  to  enter 
now  for  then  an  order  previously  made.    Wilson  v,  Vance,  Admin.,  55  Ind.,  394. 

So  far  as  the  evidence  shows  the  marriage  of  the  mother  of  the 
claimants  to  the  soldier  was  valid  under  the  law  of  Kentucky,  the 
State  in  which  it  was  contracted,  and  the  claimants  are  his  legitimate 
children. 

The  action  complained  of  is  accordingly 

Beversed. 


No.  75. 
Minnie,  formerly  widow  of  Ely  S.  Parker. 

Decided  February  20,  1918, 

■ 

SBcnoN   2,   Act  of   Septemrbb  8.   1916 — Renewal — Existing   Law — Special 

Act — Duration  and  Force. 

The  claimant  was  pensioned  as  widow  of  the  soldier  under  the  act  of  June 
»27,  1890,  at  $8  per  month,  the  rate  being  increased  by  special  act  to  $30 
per  month,  February  22,  1897,  said  pension  ceasing  on  her  remarriage 
July  15,  1897.  Her  second  husband  died  August  28,  1899,  and  she  filed, 
December  23,  1916,  application  for  renewal  under  section  2,  act  of  Septem- 
ber 8,  1916,  and  was  allowed  a  rate  of  $12  per  month,  said  rate  being  pro- 
vided by  act  of  April  19,  1908.  She  contends  the  renewal  rate  should  be 
$30,  by  virtue  of  the  special  act 

Held:  The  special  act  was  not  an  "  existing  law  "  in  force  on  the  date  of  the  ap- 
proval of  the  act  of  September  8,  1918. 
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The  duration  and  force  of  the  special  act  ceased  and  became  functus  officio 
when  she  remariied;  its  mission  and  effect  was  completely  exhausted. 
1  Cranch.  15,  U.  S.  C.  C. 

Hopkins,  Assistant  Secretary. 

The  claimant,  Minnie  Van  Rensselaer,  was  the  widow  of  Ely  S. 
Parker,  late  colonel  and  brevet  brigadier  general,  United  States 
Volunteers,  who  served  90  days  or  more  in  the  Civil  War,  and  was 
honorably  discharged  from  said  service.  He  died  August  30,  1895. 
She  was  granted  pension  at  $30  per  month  by  a  special  act,  which 
became  a  law  February  22,  1897,  without  the  approval  of  the  Presi- 
dent.   It  is  as  follows: 

AN  ACT  Granting  a  pension  to  Minnie  Parlcor,  widow  of  Colonel  and  Brevet  Brigadier 

General  Ely  S.  Parker,  late  of  the  United  States  Army. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  tlie  United 
States  of  AttKiHca  in  Congress  assemhled.  That  tlie  Secretary  of  tlie  Interior 
be,  and  he  is  hereby,  authorized  nnd  directed  to  place  on  the  pension  roll,  subject 
to  the  provisions  and  limitations  of  the  pension  laws,  the  name  of  Minnie 
Parlser,  widow  of  Colonel  and  Brevet  Brigadier  General  Ely  S.  Parlser,  late  of 
the  United  States  Army,  and  to  pay  lier  a  pension  of  thirty  dollars  per  mouth. 

Received  by  the  President  February  10,  1897. 

The  claimant  was  allowed  pension  under  the  special  aqt,  issue  of 
March  16,  1897,  at  $30  per  month,  commencing  February  22,  1897, 
and  payment  thereof  was  made  to  her  to  July  15,  1897,  date  of  her 
marriage  to  James  T.  Van  Rensselaer,  her  second  and  last  husband, 
when  her  name  was  dropped  from  the  rolls.  He  died  August  28, 
1899.  She  was  first  allowed  pension  as  widow  of  the  officer  under 
the  act  of  June  27, 1890,  issue  of  December  14, 1895,  at  $8  per  month, 
from  filing,  September  28,  1895,  payment  of  which  she  received  to 
date  of  commencement  of  pension  under  the  special  act. 

As  former  widow  of  the  officer  the  claimant  filed  December  23, 
1916,  an  application  for  renewal  of  pension  under  section  2  of  the  act 
of  September  8,  1916,  and  the  claim  was  admitted  and  renewal  of 
pension  was  allowed,  issue  of  April  25,  1917,  from  filing,  at  $12  per 
month,  the  rate  provided  by  the  act  of  April  19,  1908,  for  widows 
under  the  act  of  June  27,  1890.  From  this  action  the  claimant  en- 
tered an  appeal  June  4,  1917,  contending  she  should  be  allowed 
the  rate  of  pension  which  she  received  under  the  special  act.  namely, 
$30  per  month. 

Section  2  of  the  act  of  September  8, 1916,  is  as  follows: 

That  any  widow  of  an  officer  or  enlisted  man  who  served  in  the  Army.  Navy,' 
or  Marine  Corps  of  the  United  States  during  the  Civil  War,  whose  name  was 
placed  or  shall  hereafter  be  placed  on  the  pension  roll  under  any  existing  law 
and  whose  name  has  been  or  shall  hereafter  be  dropi)ed  from  said  pension  roll 
by  reason  of  her  marriage  to  another  person  who  has  since  died  or  shall  here- 
after die,  or  from  whom  she  has  been  heretofore  or  shall  be  hereafter  dl- 


DECISIONS  RELATING  TO  PENSIONS.  279 

yorced  upon  her  own  application  and  without  fault  on  her  part,  shall  be 
entitled  to  have  her  name  again  placed  on  the  pension  roll  at  the  rate  allowed 
by  the  law  under  which  she  was  formerly  pensioned  and  the  law  or  laws 
amendatory  thereof,  unless  she  be  entitled  to  a  greater  rate  of  pension  under  the 
provisions  of  section  one  of  this  act ;  such  pension  to  commence  from  the  date  of 
filing  her  application  in  the  Bureau  of  Pensions  after  the  passage  of  this  act 

Obviously  the  rate  of  $30  per  month  can  not  be  allowed  in  the  claim 
for  renewal  on  the  theory  that  the  special  act  granting  the  claimant 
that  rate  was  amendatory  of  the  act  of  June  27,  1890,  the  act  under 
which  her  name  was  placed  on  the  roll  in  the  first  instance,  the  special 
act  being  an  original  act  under  which  she  had  title  to  the  pension  it 
granted  had  she  been  without  title  to  pension  under  the  act  of  June  27, 
1890.  But  if  the  special  act  is  an  "  existing  law  "  within  the  meaning 
of  section  2  of  the  act  of  September  8, 1916,  then  the  rate  of  $30  should 
be  allowed. 

In  decision  rendered  May  24, 1917,  in  the  case  of  Eachel  A.  White, 
20  P.  D.,  Advance  Sheets,  63,  constructing  the  second  proviso  to  section 
2  of  the  act  of  September  8, 1916,  the  department  held  that  the  term 
**  existing  law,"  as  used  in  said  proviso,  means  a  law  in  operation  when 
said  act  was  approved.  Under  the  reasoning  in  that  case  said  term 
as  used  in  section  2  of  said  act  has  the  same  meaning.  It  there  occurs 
in  the  clause  designating  the  persons  for  whom  renewal  of  pension  is 
provided  in  said  section,  while  the  clause  in  which  it  occurs  in  the 
second  proviso  designates  the  beneficiaries  thereunder,  and  in  such 
connection  it  is  used  by  the  way  of  limitation  only.  In  each  of  said 
clauses  it  would  be  practically  without  such  effect  if  construed  to  mean 
a  law  granting  pension  which  was  not  in  force  when  the  act  of  Sep- 
tember 8,  1916,  was  approved,  as  by  such  construction  either  of  said 
clauses  would  have  the  meaning  it  would  if  that  term  was  not  found 
therein.  In  fact  all  that  is  said  in  the  White  case  to  show  that  said 
term,  as  used  in  the  second  proviso,  means  a  law  in  operation  when  the 
act  of  September  8, 1916,  was  approved,  shows  that  this  is  its  meaning 
as  used  in  section  2  of  said  act. 

It  is  not  infrequent  that  a  law  becomes  ineffective  from  having 
spent  its  force,  everything  having  been  done  which  it  was  authority 
for  doing,  and  thenceforth  it  is  fwnctua  o-fficio.  In  delivering  the 
opinion  of  the  Supreme  Court  of  Kansas  in  the  case  of  City  of 
Emporia  v,  Norton  et  al.,  16  Kans.,  236,  Justice  Brewer,  afterwards 
Justice  of  the  United  States  Supreme  Court,  remarked,  pp.  240,  241 : 

Much  of  legislation,  perhaps  most,  Is  prospective  in  its  reach,  and,  so  to  speak, 
of  continuing  operation.  That  is,  it  establishes  a  rule  of  action  for  future  and 
indefinite  time,  operating  upon  all  matters  which  may  thereafter  arise  coming 
within  its  terms.  *  *  *  But  there  Is  some  legislation  which,  though  pros- 
pective, operates  only  for  the  performance  of  a  single  definite  act;  and  some 
j*etrospective,  operating  upon  existing  and  past  circumstances  and  defining  the 
rights  and  obligations  derived  therefrom.    In  both  such  cases  the  law  is  with- 
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out  any  continuing  force.  In  the  first  case,  when  the  act  authorized  or  required 
has  been  done  the  law  has  exhausted  its  purpose  and  spent  its  force.  And  in 
the  second  it  accomplishes  its  purpose  at  the  very  moment  of  its  passage.  In 
0  certain  sense  it  dies  at  the  moment  of  its  birth. 

Operation  is  always  essential  to  the  existence  of  a  law.  In  the 
case  of  United  States  v.  Hammond,  1  Cranch  TJ.  S.  C.  C,  15,  Justice 
Cranch,  in  delivering  the  opinion  of  the  court,  said : 

What,  then,  is  the  operation  of  a  law?  A  law  is  always  in  operation  as  lous 
as  it  is  the  rule  of  conduct  of  the  subject  upon  which  it  is  intended  to  operate ; 
that  is,  as  long  as  the  subject  is  bound  to  obey  it,  or  conform  his  conduct  to  Its 
provisions.  The  operation  of  a  law  can  be  nothing  more  than  the  obligation  ot 
a  law.  A  law  ceases  to  operate  when  it  is  no  longer  obligatory,  and  as  long 
.  as  it  is  obligatory  it  is  in  full  operation.  The  laws  would  not  cease  to  operate 
upon  the  citizens  of  a  State,  although  it  should  happen  that  there  was  neither 
a  court,  a  judge,  or  an  officer  of  justice  to  punish  a  breach  of  these  laws. 

In  England  it  was  formerly  the  case  that  upon  every  demise  of  the  crown, 
every  commission  of  every  ofllcer  of  justice  expired ;  but  it  was  never  suggested 
that  the  operation  of  the  laws  was  in  any  degree  affected  thereby.  There  ifl  a 
(^reat  difference  between  the  operation  of  the  laws  and  the  execution  of  the 
laws.  A  law  may  be  in  operation,  and  yet  from  a  defect  of  courts  or  officers  of 
justice  it  may  not  be  possible  to  carry  it  into  execution.  The  operation  of  a 
raw  Is  a  part  of  its  very  essence.  It  ceases  to  be  a  law  when  it  is  no  longer 
operative.  Congress  may  pass  an  act  whose  operation  may  commence  on  a 
future  day,  but  until  that  day  arrives  it  does  not  become  a  law;  it  is  only  an 
act  which  at  a  future  day  is  to  become  a  law.  If,  in  the  meantime,  before  its 
operation  commences,  a  person  does  an  act  which  would  be  contrary^'to  thlut  act 
of  Congress  if  committed  after  the  time  limited  for  its  commencement,  still  that 
person  commits  no  crime,  no  oifense,  and  has  done  nothing  against  law. 

If  Congress  should  pass  an  act  and  declare  that  the  x>peration  of  that  act 
should  commence  on  the  1st  day  of  January  next  and  continue  until  the  1st  day 
of  July  following,  it  would  not  become  a  law  until  the  1st  of  January,  and  It 
would  cease  to  be  a  law  on  the  1st  of  July.  Operation,  therefore,  is  an  essen- 
tial quality  of  every  law,  and  means  no  more  than  the  moral  power  or  obliga- 
tion of  a  law,  or  that  quality  by  which  the  law  becomes  binding  upon  a  man  as 
a  rule  of  his  conduct. 

It  is  true  there  is  no  presumption  that  a  law  has  ceased  to  be 
operative  from  repeal  or  other  cause,  such  as  nonuser,  exhaustion,  or 
expiration,  and  that  it  is  presumed  to  be  the  legislative  intent  that  a 
statute  once  enacted  is  enacted  for  all  time.  However,  such  a  pre- 
sumption does  not  attach  if  the  contents  or  character  of  a  statute 
negative  such  intent. 

In  respect  to  duration  statutes  are : 

(1)  Perpetual,  A  perpetual  statute  is  one  for  the  continuance  of  which  there 
is  no  time  limit,  although  this  be  not  expressly  declared. 

(2)  Temporary,  A  temporary  statute  is  one  limited  in  duration  at  the  tlmo 
of  its  enactment,  either  expressly  or  by  force  of  its  character.  26  A.  and  K 
Enc,  534. 

The  corpus  juris  granting  pensions  to  widows  of  soldiers  who 
served  in  the  Civil  War  consists  of  public  acts  and  private  or  special 
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acts.  The  former  are  perpetual  statutes ;  the  latter,  in  all  essentials, 
are  temporary  statutes.  The  duration  of  a  special  pension  act  never 
exceeds  the  life  of  the  beneficiary,  and  in  the  case  of  a  widow,  a  less 
period  if  she  remarries,  her  pension  ceasing  with  her  widowhood. 
By  the  remarriage  of  the  beneficiary  a  special  act  granting  pension 
to  a  widow  becomes  as  functus  officio  as  it  would  be  by  her  death.  It 
would  in  the  one  case,  as  in  the  other,  be  completely  exhausted ;  would 
thenceforth  serve  no  purpose,  would  cease  to  be  in  operation,  and 
would  be  no  longer  a  law.    See  United  States  v.  Hammond,  supra. 

The  special  act  granting  the  claimant  a  pension  is  not  an  "  existing 
law''  within  the  meaning  of  section  2  of  the  act  of  September  8, 
1916,  as  more  than  19  years  prior  to  the  approval  of  the  act,  to  wit, 
July  15,  1897,  the  claimant  remarried,  and  from  that  date  said 
special  act  ceased  to  be  in  operation  and  was  no  longer  a  law.  It 
follows  that  the  rate  of  $30  per  month  which  the  claimant  received 
under  the  special  act  should  not  be  allowed  in  her  claim  for  renewal. 

No  error  appearing  in  the  action  complained  of  it  is 

Affirmed. 

No.  76. 

Hannah  L.,  as  widow  of  William  E.  Johnson,  alias  Edward 

Cendyrline. 

Decided  February  28,  1918. 

FouBTH  Proviso,  Act  of  Mabch  3,  1899 — Cohabitation — ^Definition — ^Masttal 

Intebcoubse — Distinction. 

Cohabitation  as  used  in  legal  parlance  signifies  the  living  together  in  the  rela- 
tion of  husband  and  wife.  It  is  a  condition  or  status  resembling  that  of  the 
marital  relation  and  does  not  necessarily  imply  sexual  intercourse. 

Hopkins,  Assistant  Secretary. 

Hannah  L.  Johnson  filed  in  the  Bureau  of  Pensions,  October 
2,  1916,  an  application  for  pension  under  the  provisions  of  the  act  of 
April  19,  1908,  as  amended  by  the  third  section  of  the  act  of  Sep- 
tember 8,  1916,  alleging  she  was  lawfully  married  to  William 
E.  Johnson,  alias  Edward  Cendyrline,  who  served  for  90  days  and 
more  during  the  late  Civil  War,  as  an  enlisted  man  in  the  United 
States  Navy  and  was  honorably  discharged  from  said  service,  and 
who  died  on  May  30,  1913,  leaving  her  as  his  widow  surviving. 

This  claim  was  rejected  June  27,  1917,  on  the  ground  that 
the  claimant  and  the  sailor  were  married  subsequent  to  March  3, 1899, 
and  subsequent  to  his  service  in  the  Navy,  and  as  she  did  not  live 
and  cohabit  with  him  continuously  from  the  date  of  her  marriage 
to  him  to  the  date  of  his  death,  she  had  no  title  to  pension  as  his 
widow  under  any  existing  law. 
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From  this  action  the  present  appeal  was  taken  July  13,  1917. 

The  official  records  of  the  Navy  Department  show  the  deceased 
sailor  served  during  the  Civil  War  in  the  United  States  Navy  as 
landsman  and  captain's  cook  from  August  3,  1862,  to  June  3,  1865, 
when  he  was  honorably  discharged  from  said  service. 

The  evidence  shows  that  the  appellant  and  the  sailor  were  duly 
and  legally  married  April  4,  1899,  and  that  his  death  occurred  on 
the  date  alleged,  May  30,  1913,  leaving  the  appellant  as  his  lawful 
widow  surviving. 

The  appellant  testifies,  and  has  filed  the  affidavits  of  several 
witnesses  fully  corroborating  her  statements,  that  she  and  the 
deceased  sailor  lived  continuously  together  as  husband  and  wife 
in  the  city  of  Pittsburg,  county  of  Allegheny,  Pa.,  during  the 
whole  period  of  their  married  life,  and  were  never  separated  ex- 
cept for  a  short  period  of  a  few  weeks  immediately  preceding  the 
sailor's  death,  when  he  was  removed  by  the  city  authorities  to  a 
public  institution  in  said  city  for  treatment  on  account  of  his  mental 
condition,  and  to  prevent  his  injuring  himself  or  others;  that 
during  the  time  he  was  an  inmate  of  said  institution  she  visited 
him  frequently  as  his  wife,  and  when  he  died  had  him  taken  to  the 
home  they  had  occupied  together  and  buried  from  there. 

The  rejection  of  this  claim  under  the  provisions  of  the  fourth  pro- 
viso of  the  act  of  March  3, 1899,  was  based  solely  upon  a  sworn  state- 
ment made  by  the  sailor  in  his  deposition  before  a  special  examiner 
during  an  investigation  of  his  claim  for  pension  in  1910. 

Said  statement  is  as  follows : 

My  third  wife  was  Miss  Hannah  Price.  We  were  married  here,  and  I  have 
the  certificate.  She  had  not  Ixjen  married  before.  I  have  applied  for  a  divorce 
from  her,  but  it  has  not  been  granted  yet.  We  are  both  actually  roominf^  In  the 
same  house,  but  I  have  not  had  marital  relations  with  her  for  over  two  years. 

It  is  conclusively  established  by  an  official  certificate  of  the  pro- 
thonotary  of  the  courts  of  Allegheny  County,  Pa.,  that  no  divorce 
was  ever  obtained  by  the  sailor  from  the  appellant,  or  by  the  appel- 
lant from  him,  so  if  he  ever  commenced  proceedings  for  divorce 
from  the  appellant  in  the  courts  of  said  county,  as  he  states,  he  must 
have  abandoned  the  same. 

The  fourth  proviso  of  the  act  of  March  3,  1899,  30  Stats.,  1379, 
provides  that  thereafter  no  pension  under  any  law  of  the  United 
States  shall  be  granted,  allowed,  or  paid  to  the  widow  of  a  soldier 
or  sailor  unless  it  shall  be  proved  and  established  that  the  marriage 
of  such  widow  to  the  soldier  or  sailor  was  duly  and  legally  con- 
tracted and  entered  into  prior  to  the  passage  of  said  act;  or  unless 
she  shall  have  lived  and  cohabited  with  such  soldier  or  sailor  con- 
tinuously from  the  date  of  the  marriage  to  the  date  of  his  death; 
or  unless  the  marriage  shall  take  place  thereafter  and  prior  to  or 
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daring  the  military  or  naval  service  of  the  soldier  or  sailor  on  ac- 
count of  whose  service  the  pension  is  claimed. 

This  department  has  held  that  under  this  provision  of  law  con- 
tinuity of  cohabitation  as  husband  and  wife  is  an  absolute  and  un- 
qualified prerequisite  to  the  allowance  or  payment  of  pension  to  a 
widow  where,  as  in  this  instance,  the  marriage  was  subsequent  to  the 
passage  of  the  act  of  March  3,  1899,  and  to  the  service  of  the  soldier 
or  sailor.  Widow  of  Charles  H.  Rumbold,  No.  60,  Advance  Sheets, 
vol.  20,  P.  D. 

The  foregoing  statement  of  the  deceased  sailor  utterly  fails  to 
indicate  there  was  ever,  at  any  time,  or  for  any  period,  a  cessa- 
tion of  cohabitation  by  these  parties,  or  that  they  had  ever  separated 
or  failed  to  live  together  as  husband  and  wife.  He  expressly  states 
he  was  married  to  the  appellant  and  that  they  were  then  actually 
living  and  rooming  in  the  same  house.  The  statement  that  he  had 
not  had  "  marital  relations "  with  the  appellant  for  over  two  years 
has  no  bearing  whatever  upon  the  question  whether  they  were  living 
and  cohabiting  as  husband  and  wife  within  the  meaning  and  intent 
of  the  statute,  and  is  wholly  immaterial.  The  act  of  March  3,  1899, 
does  not  require  this  appellant  to  show  that  she  and  the  sailor  ever 
had  "  marital  relations  "  at  any  time,  but  only  that  she  and  her  de- 
ceased husband  lived  together  continuously  from  her  marriage  to 
him  until  his  death;  and  this  she  appears  to  have  fully  and  com- 
pletely established. 

The  legal  signification  of  the  word  "  cohabited,"  as  used  in  said  act 
is  that  the  parties  lived  together  in  the  same  house  as  husband  and 
wife.  It  does  not  necessarily  include  in  its  signification  that  they 
occupied  the  same  bed,  or  imply  the  existence  of  "  marital "  or  sexual 
relations.  Bouv.  Law  Die,  830;  7  Cyc,  274;  11  C.  J.,  949,  and 
authorities  cited. 

Cohabitation  is  defined  as — 

the  act  or  state  of  dwelling  together  or  in  the  same  place  with  another;  a 
living  together  as  husband  and  wife;  a  condition  or  status  of  the  parties,  a 
status  resembling  that  of  the  marital  relation.  *  *  *  The  term  is  of  large 
signification.  ♦  ♦  ♦  Although  it  has  been  held  that  the  term  implies  sexual 
intercourse,  it  seems  that,  according  to  the  weight  of  authority,  sexual  inter- 
course is  not  necessarily  implied,  as  the  word  does  not  even  include  necessarily 
the  occupying  the  same  bed.    11  G.  J.,  952. 

Bishop  defines  matrimonial  cohabitation  as  "  the  living  together  of 
a  man  and  woman  ostensibly  as  husband  and  wife,"  1  Bishop  Mar. 
Div.  and  Sep.,  sec.  1669;  and  in  a  note  to  said  section  he  states, 
citing  authorities: 

The  words  "  matrimonial  cohabitation  "  have  been  used  In  distinction  from 
*'  matrimonial  intercourse  **  to  signify  a  living  together  in  the  same  house  with- 
out copulation. 
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The  foregoing  is  undoubtedly  the  sense  in  which  the  word  **  co- 
habited ^'  was  used  in  the  fourth  proviso  of  the  act  of  March  3, 1899. 

Cohabitation  implies  nothing  more  than  a  living  together,  and  may 
be  used  with  reference  to  married  and  unmarried  persons  and  per- 
sons of  opposite  sex.    1  Nelson  on  Div.  and  Sep.,  sec.  53. 

The  evidence  in  this  case  is  amply  sufficient  to  show  that  the 
relations  existing  between  these  parties  from  the  date  of  their 
marriage  to  the  date  of  the  sailor's  death  fully  met  the  condi- 
tions prescribed  by  the  fourth  proviso  of  the  act  of  March  3,  1899, 
and  affords  no  foundation  whatever  for  the  conclusion  that  the  ap- 
pellant had  failed  to  live  and  cohabit  with  the  deceased  sailor  from 
the  date  of  her  marriage  to  him  to  the  date  of  his  death.  To  hold 
otherwise,  solely  upon  the  basis  of  the  above-quoted  statement  of 
the  sailor,  would  not  only  be  wholly  unwarranted  by  the  facts  in 
evidence,  but  most  unreasonable. 

You  are  hereby  directed  to  reopen  and  readjudicate  the  claim  in 
accordance  herewith,  and  the  action  on  grounds  stated  is 

Reversed. 


No.  77. 
Frances  E.,  alleged  widow  of  Alexander  Wood. 

Decided  March  IS,  1918, 

Minnesota — Divorce — Judgment — Ordeb   Foe — Nonentry — Personal   Opinion 

OF  Judge. 

In  the  divorce  proceedings  instituted  by  claimant  against  the  soldier  in  the 
State  of  Minnesota,  the  court,  having  full  jurisdiction  in  the  premises, 
found,  March  20,  1894,  that  she  was,  in  fact  and  law,  entitled  to  the  divorce 
prayed  for  and  ordered  that  judgment  be  entered  accordingly.  No  Judg- 
ment was  ever  entered,  but  the  judge  of  said  court  certified.  May  28,  1917, 
that  "  it  is  not  held  by  the  court  that  a  judgment  of  divorce  was  ever 
entered  or  that  the  parties  have  been  legally  divorced." 

Held :  The  certificate  of  the  judge  Is  not  a  part  of  the  record  In  the  divorce  pro- 
ceedings ;  it  is  but  the  expression  of  his  personal  opinion  and  has  no  force 
as  a  judicial  decision. 

Under  the  statutes  of  Minnesota  then  In  force,  the  rule  concerning  judgments 
in  divorce  cases  was  different  from  that  obtainable  In  other  cases.  Under 
section  29,  chapter  LXII,  1878,  and  section  84,  chapter  LXVI.  1878,  the 
said  divorce  proceedings  completely  dissolved  the  marriage  contract  be- 
tween the  soldier  and  the  claimant. 

As  the  claimant  is  not  the  widow  of  the  soldier  she  has  no  title  to  pension  under 
the  act  of  June  27,  1890,  as  amended  by  act  of  May  9,  1900. 

Hopkins,  Assistant  Secretary, 

Frances  E.,  as  alleged  widow  of  Alexander  Wood,  formerly  of 
Company  B,  Sixth  Minnesota  Infantry,  and  Third  Battery  Minne- 
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sota  Light  Artillery,  filed,  February  14,  1900,  her  application  for 
pension  under  the  act  of  June  27,  1890,  as  amended  by  the  act  of 
May  9,  1900,  and  was  advised,  August  12,  1903,  of  the  rejection  of 
the  claim  on  the  ground  of  no  title,  in  that  having  been  divorced 
from  him  March  20,  1894,  she  is  not  the  widow  of  the  soldier.  A 
petition  for  reopening  was  thereafter  filed,  and  she  was  notified 
November  6,  1917,  that  reopening  was  not  warranted.  She  entered 
an  appeal  November  9,  1917,  the  papers  were  forwarded  to  the  de- 
partment January  9,  1918,  with  a  request  to  expedite  the  case,  and 
it  has  accordingly  been  advanced  on  the  docket. 

The  soldier  enlisted  August  5,  1862,  and  was  finally  discharged 
July  24,  1865.  He  was  divorced  from  his  first  wife  May  29,  1876, 
and  married  the  claimant  two  days  thereafter. 

The  history  of  this  case  is  as  follows:  The  soldier  and  claimant 
were  living  together  as  husband  and  wife  in  Mitchell,  S.  Dak.,  having 
resided  there  for  perhaps  two  or  more  years  prior  to  1884.  About 
the  month  of  May  of  that  year  he  was  out  of  work  and  went  to 
Sioux  City,  Iowa,  his  wife  returning  to  her  father's  home  in  Austin, 
Minn.,  after  they  had  disposed  of  their  personal  property  at  Mitchell, 
S.  Dak.,  and  divided  the  proceeds.  There  was  apparently  no  do- 
mestic infelicity,  and  she  returned  to  Austin,  Minn.,  largely  for  the 
purpose  of  disposing  of  some  property  which  she  held  in  her  own 
name.  The  soldier  remained  in  Sioux  City  for  about  two  years ;  was 
city  marshal  of  said  town  for  a  number  of  months,  and  wrote  oc- 
casionally to  his  wife  until  the  year  1886.  Some  two  or  three  years 
after  that  date  she  became  anxious  concerning  him  and  wrote  to 
several  soldiers'  homes  as  well  as  to  a  number  of  parties  whom  she 
thought  might  know  of  his  whereabouts,  but  all  efforts  to  locate  him 
were  futile. 

His  brother  and  sister  being  advised  of  his  disappearance  used  all 
reasonable  means  to  discover  his*  whereabouts,  but  their  efforts  were 
also  unavailing. 

Those  who  knew  the  soldier,  including  the  brother  and  sister,  tes- 

*  tify  he  was  a  man  of  good  habits,  in  reasonable  health,  had  a  good 

standing  in  the  communities  in  which  he  had  lived,  and  was  not  one 

who  would  be  at  all  likely  to  commit  any  crime  or  be  a  fugitive  from 

justice. 

The  claimant  stated  she  had,  in  the  year  1893  or  1894,  applied 
for  a  divorce  from  the  soldier  while  she  was  living  at  Austin,  Minn., 
but  never  carried  the  proceedings  to  an  end;  that  she  instituted 
the  action  because  she  desired  to  be  placed  in  the  status  of  a  feme 
sole  so  she  could  deed  some  real  estate  without  the  signature  of  her 
husband. 

A  transcript  of  a  portion  of  the  proceedings  in  said  divorce  suit 
was  filed  under  the  petition  for  reopening,  and  a  careful  examina- 
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tion  thereof  shows  the  court  had  full  jurisdiction  in  the  premises* 
Part  of  said  transcript  is  as  follows; 

State  of  Minnesota, 

County  of  Mower. 

District  Ck)urt,  Tenth  Judicial  District— Emma  Wood,  Plaintiff,  vs.  Alexander 

Wood,  Defendant — Findings. 

Tills  cause  came  on  to  be  heard  before  the  court,  at  the  courthouse  in  the  city 
of  Austin,  county  of  Mower,  and  State  of  Minnesota,  upon  the  application  of 
fhe  plaintiff  for  Judgment;  and  it  appearing  to  the  satisfaction  of  the  court 
that  due  service  of  the  summons  in  this  action  had  been  made  upon  the  de- 
fendant, by  publication  thereof,  as  provided  by  law,  and  that  more  than  30 
days  have  elapsed  since  the  service  of  said  summons  upon  the  defendant,  and 
the  court  having  heard  the  proofs  on  the  part  of  the  plaintiff,  and  duly  con- 
sidered the  same,  I  find  as  conclusions  of  fact : 

(1)  That  the  plaintiff's  name  is  Emma  Wood,  and  her  age  is  48  years;  that 
the  defendant's  name  is  Alexander  Wood,  and  his  age  is  49  years;  that  for 
more  than  one  year  Immediately  preceding  the  time  of  exhibiting  her  com- 
plaint the  plaintiff  has  resided  and  still  resides  in  the  State  of  Minnesota, 

(2)  That  heretofore  and  on  the  13th  day  of  June,  1875,  at  Dodge  Center,  in 
the  county  of  Dodge  and  State  of  Minnesota,  the  plaintiff  and  the  defendant 
intermarried  and  thereafter  continued  to  live  together  as  husband  and  wife 
until  the  time  hereinafter  stated,  and  that  no  children  were  bom  to  said  parties. 

(3)  That  some  time  in  June,  1886,  without  cause  or  provocation,  the  de- 
fendant in  this  action  willfully  deserted  the  plaintiff,  and  since  said  time  has 
willfully  and  unlawfully  remained  away  from  said  plaintiff;  that  smce  said  Jane 
1886,  the  defendant,  without  cause  or  provocation,  has  refused  to  live  with  the 
plaintiff  as  husband  and  wife;  that  on  or  about  said  month  the  defendant 
willfully  left  the  plaintiff,  but  where  he  went  to  the  plaintiff  does  not  know, 
nor  has  she  been  able  to  ascertain  his  whereabouts,  and  that  during  all  of  said 
time  she  has  been  obliged  to  maintain  and  support  and  care  for  herself,  and  that 
she  has  received  no  support  or  maintenance  from  said  defendant  during  said 
time. 

(4)  That  the  plaintiff  is  the  owner  in  fee  of  lot  No.  3,  in  block  No.  1,  in 
Hildebrand's  addition  to  the  village  of  Lyle,  Minn.,  situate  in  the  county  of 
Mower  and  State  of  Minnesota;  and  lot  No.  7  in  block  No.  4  of  Oak  Park 
addition  to  Austin,  Mower  County,  according  to  the  recorded  plat  thereof  in 
Mower  County,  Minn. 

The  court  finds  as  conclusions  of  law : 

(1)  That  for  more  than  three  years  prior  to  the  commencement  of  this  action 
the  defendant  has  willfully  been  absent  from  the  plaintiff,  and  that  she  is 
entitle<l  to  a  judgment  of  divorce  from  the  bonds  of  matrimony. 

(2)  That  she  is  entitled  to  a  decree  of  this  court,  giving  her  tlie  absolute 
control  of  her  separate  property,  with  power  of  alienation  of  her  real  estate 
in  like  manner  as  though  said  marriage  had  not  been  consummated,  and  adjudg- 
ing and  decreeing  that  the  defendant  has  no  right,  title,  estate,  or  interest  in 
and  to  said  lot  three  3,  block  1,  in  Hildebrand's  addition  to  the  village  of  Liyle, 
in  said  county  of  Mower  and  State  of  Minnesota, 

Let  judgment  be  entered  accordingly. 
Dated  March  20,  1894, 

Ji?o.  Whytock, 

District  Ju^.ge, 
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State  of  Minnesota, 

County  of  Mower,  ss: 

I,  O.  S.  Burnham,  the  duly  appointed,  qualified  and  acting  clerk  of  the  dis- 
trict court  in  and  for  the  tenth  judicial  district,  Mower  County,  Minn.,  do 
hereby  certify — 

First.  That  the  foregoing  Is  a  true  and  correct  copy  of  the  findings  in  the 
action  wherein  Emma  Wood  is  plaintiff  and  Alexander  Wood  defendant. 

Second.  That  the  only  other  papers  on  record  or  file  in  this  office  pertaining 
to  said  action  are  as  follows:  The  original  summons  dated  May  20,  1893, 
wherein  French  &  Wright  were  attorneys  for  plaintiff,  together  with  the  return 
of  "  no  service  "  by  the  sheriff  of  Mower  County,  dated  December  1,  1893 ;  the 
original  complaint  dated  May  20,  1893;  the  orignal  affidavit  of  the  plaintiff 
reciting  her  place  of  residence,  marriage,  desertion  by  the  defendant,  and  that 
the  defendant  is  not  a  resident  of  the  State  of  Minnesota,  sworn  to  May  20, 
1893,  to  which  Is  attached  an  order  of  the  court  for  the  publication  of  the  sum- 
mons ;  the  original  affidavit  of  publication  reciting  that  the  summons  was  pub- 
lished in  the  Austin  Register  for  six  successive  weeks. 

I  further  certify  that  no  formal  judgment  or  decree  of  divorce  has  ever  been 
entered,  recorded,  or  docketed  in  this  proceeding  in  this  court,  and  that  no 
other  proceedings  of  any  character  have  been  had  save  and  except  as  afore- 
said; and  that  it  is  not  held  by  the  court  that  the  findings  have  been  made 
final,  and  It  is  not  held  by  the  court  that  any  judgment  of  divorce  is  to  be  found 
in  said  findings,  a  copy  of  which  is  attached  hereto. 

Witness  my  hand  and  the  seal  of  the  district  court  this  24th  day  of  May,  1917. 

[seal.]  G.  S.  Bubnham, 

Clerk  of  the  District  Court. 

The  above  copy  of  the  findings  and  the  foregoing  certificate  of  the  clerk  of 
court  having  been  submitted  to  me,  and  the  records,  files,  and  proceedings  hav- 
ing been  examined  by  me  in  the  case  of  Emma  Wood  against  Alexander  Wood, 
and  it  appearing  that  no  formal  judgment  and  decree  of  divorce  was  ever  en- 
tered as  authorized  by  the  findings,  the  clerk  of  the  court  has  correctly  stated 
that  it  is  not  held  by  the  court  that  the  findings  were  made  final,  and  it  is  not 
held  by  the  court  that  a  judgment  of  divorce  was  ever  entered  or  that  the 
parties  have  been  legally  divorced. 

Witness  my  hand  at  Austin,  Minn.,  this  28th  day  of  May,  1917. 

S.  D.  Cothebwood,  District  Judge. 

Section  242,  Chapter  LXVI,  Statutes  of  Minnesota,  1878,  which 
was  in  force  at  the  time  of  the  divorce  proceedings,  is  as  follows : 

Upon  the  trial  of  a  question  of  fact  by  the  court  its  decision  shall  be  given 
in  writing  and  filed  with  the  clerk  within  20  days  after  the  term  at  which  the 
trial  took  place.  In  giving  a  decision,  the  facts  found  and  conclusions  of  law 
shall  be  separately  stated;  judgment  upon  the  decision  shall  be  entered  ac- 
cordingly. 

The  appealing  attorney  contends  that  the  divorce  proceedings 
herein  did  not  dissolve  the  marital  tie,  and  cites  in  support  of  his 
contention  the  case  of  Child  v.  Morgan  et  al.,  52  NW.  Rep.,  1127- 
1128;  57  Minn.,  121,  which  was  an  action  concerning  a  foreclosure 
of  mortgage  where  the  trial  court  made  its  findings  of  fact  and  con- 


288  Decisions  relating  to  pensions. 

elusions  of  law,  and  ordered  judgment  to  be  entered  accordingly,  but 
no  judgment  was  ever  entered.    On  appeal  the  court  said: 

The  findings  of  the  court  and  order  for  Judgment  did  not  constitute  a  Judg- 
ment, and  were  not  intended  as  such.  They  did  not  finally  determine,  as  a 
Judgment  does,  the  matters  in  issue.  The  entry  of  a  formal  Judgment,  which 
should  constitute  a  final  adjudication  was  contemplated  and  directed;  but  no 
such  Judgment  was  entered.  *  •  •  Judgment  would  not  necessarily  be 
entered  on  the  findings  and  order  any  more  than  on  a  verdict  of  a  Jury. 

However,  the  law  appears  to  be  different,  so  far  as  divorces  are  con- 
cerned. The  Statutes  of  Minnesota,  1878,  Chapter  LXII,  section  29, 
provide : 

Whenever  an  order  of  divorce  from  the  bond  of  matrimony  is  granted  in 
this  State  by  a  court  of  competent  authority,  such  order  shall  fully  and  com- 
pletely dissolve  the  marriage  contract  Jis  to  both  parties. 

Section  84,  Chapter  LXVI,  thus  defines  an  order : 

Every  direction  of  a  court  or  Judge,  made  or  entered  in  writing,  and  not 
included  in  a  Judgment,  is  denominated  an  order. 

It  is  thus  seen,  when  the  foregoing  statutes  are  read  together,  that 
the  case  of  Child  v.  Morgan,  supra,  is  not  applicable  to  the  issue  in 
this  pension  claim.  The  statutes  expressly  made,  in  divorce  cases, 
a  rule  different  from  that  otherwise  obtainable.  The  order  in  the 
proceedings  under  discussion  was  a  direction  by  the  court  that  a 
divorce  be  entered  between  the  parties  to  the  suit,  and,  as  stated  in 
section  29,  Chapter  LXII — 

Such  order  shall  fully  and  completely  dissolve  the  marriage  contract  as  to 
both  parties. 

The  statement  of  the  clerk  that  no  judgment  of  divorce  was  ever 
obtained,  and  the  statement  of  the  judge  of  said  court  to  the  effect 
that  the  parties  have  not  been  legally  divorced,  are  in  no  sense  a  part 
of  the  record  of  the  case ;  they  are  merely  the  opinion  of  said  officials. 

It  is  worthy  of  notice  in  this  connection  that  in  the  Revised 
Statutes  of  Minnesota,  1905,  the  word  "order  "  is  changed  to  "  decree," 
and  it  may  be,  under  the  statutes  now  in  force,  the  divorce  proceed- 
ings under  discussion  would  not  be  considered  as  having  been  brought 
to  a  final  conclusion.  However,  this  is  immaterial,  as  the  legislature 
must  be  presumed  to  have  known  of  its  own  definition  of  the  word 
"  order  "  when  such  word  was  used  in  section  29  aforesaid,  and  it  is 
the  opinion  of  the  department,  after  most  careful  consideration,  that 
the  divorce  proceedings  in  question  completely  dissolved  the  marriage 
contract  as  to  both  parties.    The  action  complained  of  is 

Affirmed^ 
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No.  78. 

Morris  E.,  as  father  of  Charles  M.  Page,  alias  Charles  Kelley. 

Decided  January  22,  1918, 

Michigan — Statutory  Liability  of  Children  to  Support  Their  Parents — Con- 
struction OF  Section  473,  Orders,  Instructions,  and  Regulations  Govern- 
INO  the  Bureau  of  Pensions,  1915. 

The  Statutes  af  Michigan  provide  that  children,  if  of  sufficient  ability,  are 
legally  bound  to  support  their  parents  under  certain  circumstances;  and 
therefore  claimant  can  not  be  considered  as  dependent  under  the  pen- 
sion laws  unless  the  nonliability  or  nonability  of  his  children  to  support  him 
has  been  shown  by  proper  evidence. 

It  is  immaterial  under  Section  473,  Orders,  Instructions  and  Regulations  gov- 
erning the  Bureau  of  Pensions,  1915,  whether  the  statutes  give  a  personal 
right  of  action  to  a  imrent  to  compel  such  support,  or  that  such  right  must 
be  invoked  by  some  other  party  in  the  parent's  belialf.  The  question  is 
simply  as  to  the  liability  and  ability  of  tlie  children  for  support 

Hopkins,  Assistant  Secretary. 

The  above-named  soldier  was  enlisted  January  25, 1902,  and  served 
practically  continuously  until  August  7,  1912,  when  he  was  honor- 
ably discharged.  He  was  a  pensioner  under  the  general  law  at  $30 
per  month  at  the  date  of  his  death,  March  31,  1916,  and  the  above- 
named  claimant,  his  father,  filed  June  22, 1916,  his  declaration  under 
section  4707,  Revised  Statutes,  as  amended  by  the  act  of  June  27, 
1890,  alleging  he  was  entitled  to  pension  on  account  of  dependency. 
He  was  advised  May  10,  1917,  of  the  rejection  of  the  claim  on  the 
ground  he  was  not  dependent  within  the  meaning  of  the  law,  and 
an  appeal  was  entered  August  4, 1917. 

It  appears  from  the  evidence  that  the  claimant  resides  at  Kala- 
mazoo, Mich.,  and  has  five  living  children.  He  makes  his  home  with 
one  of  his  married  daughters  and  earns  on  the  average  from  $5.50  to 
$6  per  week  by  peddling  popcorn.  The  soldier  left  at  his  death  a 
small  sum  of  money,  about  $80,  of  which  the  claimant  has  saved 
some  $30,  to  which  may  be  added  $20  which  he  has  conserved  from 
his  popcorn  business. 

The  appealing  attorney  contends  there  is  no  one  legally  bound 
for  the  claimant'^  support,  and  that  the  small  sum  which  he  earns 
is  really  the  product  of  his  manual  labor  and  is  wholly  insufficient 
to  give  him  an  adequate  support  such  as  the  statute  intends. 

The  contention  regarding  those  legally  bound  to  support  the  claim- 
ant has  no  foundation  in  fact.  The  Statutes  of  Michigan,  Title 
Xm,  page  488,  volume  1,  Howell's  Annotated  Statutes  of  Michigan, 
paragraph  1741,  section  1,  recites  that  fathers,  mothers,  and  children 
who  are  of  sufficient  ability,  of  any  poor  person  who  is  unable  to 
maintain  himself,  shall,  at  their  own  charge,  maintain  such  person  in 
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the  manner  approved  by  the  overseer  of  the  poor  of  the  township 
where  such  person  may  be;  and  sections  2,  3,  and  4  of  the  same 
title  provide  how  said  statute  shall  be  carried  into  effect. 

It  is  thus  seen  that  this  claimant's  children,  of  whom  there  are  now 
five,  are  legally  bound  to  support  their  father,  if  they  are  of  sufficient 
ability  to  so  do,  and  there  is  no  allegation  or  proof  that  they  are  not 
so  able.  In  fact,  one  of  the  children  actually  provides  a  home  for 
him. 

As  the  case  now  stands  the  claimant  does  not  come  within  the  bene- 
ficial effects  of  the  statute  invoked,  for  the  law  of  the  State  in  which 
he  resides  holds  his  children  legally  bound  to  support  him. 

Furthermore,  it  is  not  shown  that  the  claimant  is  especially  in- 
capacitated physically,  and  while  the  sum  he  earns  is  not  large,  it 
is  amply  sufficient,  taken  in  connection  with  the  aid  he  already  re- 
ceives, to  furnish  him  with  an  adequate  support;  it  being  observed 
that  the  sum  he  actually  earns  and  is  able  to  earn  must  be  taken  into 
consideration.    James  A.  Hayes,  7  P.  D.,  190. 

By  reason  of  the  foregoing  the  action  complained  of  is 

Afirmed. 

Department  of  the  Interior, 

Washington^  March  16^  1918. 
The  Commissioner  op  Pensions. 

Dear  Mr.  Commissioner:  The  department  has  reconsidered  the 
case  of  Morris  E.,  as  father  of  Charles  M.,  Page,  alias  Charles 
Kelley  (claim  No.  1068646),  in  the  light  of  the  suggestions  con- 
tained in  your  letter  of  January  30,  1918,  but  finds  no  good  and 
sufficient  reason  to  differ  from  the  conclusion  heretofore  reached  by 
decision  rendered  January  22,  1918,  to  the  effect  that  claimant, 
Morris  E.  Page,  had  not  satisfactorily  shown  that  any  or  all  of  his 
children,  of  whom  there  are  five  living,  are  not  financially  able  to 
support  him  as  required  by  the  laws  of  the  State  of  Michigan,  or 
that  the  proceeds  of  his  occupation  of  peanut  vender,  considering  in 
addition  thereto  the  fact  that  he  is  afforded  a  home  by  a  daughter, 
are  not  sufficient  to  furnish  an  adequate  support.  The  department 
did  not,  directly  or  indirectly,  hold  that  the  proceeds  from  the  pea- 
nut business  alone,  without  the  additional  assistance  rendered  by 
his  daughter  with  whom  he  lives,  would  be  sufficient  to  support  him. 

Paragraph  1741,  section  1,  under  Title  XIII,  page  488,  volume  1, 
Howell's  Annotated  Statutes  of  Michigan,  provides : 

The  father,  mother,  and  children,  being  of  sufficient  ability,  of  any  poor 
person  who  Is  blind,  old,  lame,  impotent,  or  decrepit,  so  as  to  be  unable  to 
maintain  himself,  shall,  at  their  own  charge,  relieve  and  maintain  such  poor 
person  in  such  manner  as  shall  be  approved  by  the  directors  of  the  poor  Of  tlie 
township  where  such  poor  person  may  bo. 
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You  state  in  your  communication  that  it  is  the  practice  of  your 
bureau,  in  the  adjudication  of  claims  presented  under  section  4707, 
Eevised  Statutes,  as  amended  by  the  act  of  June  27,  1890,  by  or  on 
behalf  of  dependent  parents,  to  make  a  distinction  between  cases 
where  the  parent  has  under  the  statutes  a  personal  right  of  action 
against  his  or  her  children  to  compel  support,  and  cases  where  that 
right  of  action  to  compel  support  is  vested  by  law  in  some  other 
person — ^that  is,  some  municipal  or  county  official,  as  in  the  instant 
case.  This  distinction  is  based  upon  your  interpretation  of  section 
473  of  Orders,  Instructions,  and  Eegulations  Governing  the  Bureau 
of  Pensions,  1915,  which  provides: 

•  •  *  If  any  person  who  is  legaUy  bound  to  contribute  to  the  support  of 
the  mother  claimant  neglect  or  fail  to  do  so,  and  the  State  or  local  laws  afford 
a  remedy  J  It  should  be  shown  whether  the  claimant  has  invoked  the  aid  of 
such  laws  to  compel  support.    *    •    * 

In  other  words,  the  position  taken  by  your  bureau  is  that  unless 
the  parent  claiming  as  a  dependent  has  a  personal  or  direct  right  of 
action  against  a  person  or  persons  compelled  by  the  laws  of  the  State 
to  support  him  or  her — provided,  of  course,  such  person  or  persons 
are  financially  able  to  provide  support — said  section  473  is  not 
applicable.  You  request  that  the  department  advise  you  whether  or 
not  it  approves  or  disapproves  of  this  interpretation  of  the  rule. 

The  department,  after  having  given  the  matter  mature  considera- 
tion, finds  it  is  immaterial  in  determining  whether  or  not  one  claim- 
ing under  the  act  of  Jime  27,  1890,  as  a  dependent  parent,  has  a 
personal  right  of  action  to  compel  support,  or  whether  that  right 
may  be  invoked  on  behalf  of  the  party  claiming  through  an  agent,  or, 
as  in  this  case,  by  the  overseer  of  the  poor  of  the  township  in  which 
the  party  claiming  is  residing.  The  true  test  is,  not  who  has  the  right 
to  invoke  the  law,  or  compel  support,  but  is  there  any  person  or  per- 
sons financially  able  who  are  required  by  the  laws  of  the  State  to  sup- 
port the  party  claiming  as  a  dependent. 

It  is  not  intended  this  ruling  should  be  so  construed  as  to  make 
it  absolutely  necessary,  as  a  prerequisite  to  the  right  to  obtain  pen- 
sion as  a  dependent  parent  under  the  act  of  June  27, 1890,  that  claim- 
ant must  first  have  been  officially  declared  a  pauper.  In  the  event 
that  the  proof  offered  in  support  of  the  claim  is  sufficient  to  make 
out  a  case  for  allowance  under  the  act,  said  rule  473  of  the  Orders, 
Instructions,  and  Regulations  Governing  the  Bureau  of  Pensions, 
1915,  should  not  be  invoked  as  a  bar  to  favorable  action.  However, 
in  cases  where  it  is  shown,  as  in  this  case,  that  the  party  claiming 
has  sons,  daughters,  or  other  persons  of  kin  living  who,  within  the 
meaning  of  the  laws  of  the  State,  are  required  to  provide  support,  it 
should  be  shown  whether  or  not  they  are  financially  able  to  do  so; 
and  if  the  proof  is  not  satisfactory  in  this  respect,  then  it  would  be 
proper  for  your  bureau  or  the  department  to  invoke  said  rule  473,  in 


292  DECISIONS  BELATING  TO  PENSIONS. 

order  to  either  have  the  claimant  supported  by  those  upon  whom  the 
responsibility  lies,  or,  on  the  other  hand,  obtain  the  official  finding  of 
the  overseer  of  the  poor  or  such  other  officer  as  may  be  authorized 
by  the  laws  in  the  particular  State  where  the  cause  arises,  who  is 
empowered  to  act  on  behalf  of  the  individual  claiming  as  a  depend- 
ent parent,  that  there  is,  in  fact,  no  one  capable  of  supporting 
claimant. 

You  are  therefore  advised  that  section  473  of  Orders,  Instructions, 
and  Regulations  Governing  the  Bureau  of  Pensions,  1915,  is  not  only 
applicable  in  cases  where  claimant  has  a  personal  right  of  action  to 
compel  support,  but  likewise  in  cases  where  some  municipal,  county, 
or  State  official  may  bring  action  on  his  behalf  against  persons, 
within  the  meaning  of  the  State  laws,  who  are  financially  able  and 
legally  bound  to  provide  support. 
Very  truly,  yours, 

S.  G.  Hopkins, 

Assistant  Secretary. 

Ho.  79. 

Paleman  S.  Castle,  pensioner;  Elizabeth  Bode,  ouardun. 

Decided  AprU  IS,  1918. 

Act  OF  Mabch  3,  1899 — ^Desebtion  of  Natubal  Ohildben  bt  PENSTOREit— 
Legal  Adoption  by  Aitotheb  Pebson — Effect  of — ^Michigan. 

Tlie  mother  as  guardian  of  the  chUdren  in  question  was  allowed  one-half  her 
former  husband's  pension  because  of  his  desertion.  She  was  divorced  from 
him  and  married  Geo.  Bode.  These  children  were  subsequently  adopted 
in  the  State  of  Michigan  under  the  statutes  by  their  step-f&ther,  and  their 
guardian,  the  mother,  claims  one-half  the  natural  father's  pension  under  the 
act  of  March  3,  1899,  on  the  ground  of  their  desertion  by  him. 

Held:  By  such  adoption  the  former  legal  status  of  parent  and  child  was  tenni* 
nated  and  absolutely  destroyed,  the  adoptive  father  assuming,  and  being 
compelled  by  law  to  assume,  all  the  obligations  and  duties  of  the  natural 
father,  who  was  thereupon  wholly  relieved  from  all  further  responsibility 
to  them.  2  Howells  An.  Stats.,  Mich.,  sec.  6379;  Morrison  v,  Sessians, 
70  Mich.,  297 ;  Johnson  v.  Ousted,  74  Mich.,  437. 

A  natural  father  is  not  chargeable  with  desertion  of  his  children  after  their 
lawful  adoption  by  another  person.    1  G.  J.,  1395. 

Hopkins,  Assistant  Secretary, 

Paleman  S.  Castle,  who  served  during  the  Civil  War  as  a  private 

in  Company  L,  Eleventh  Michigan  Cavalry,  is  a  pensioner  imder  a 
special  act  of  Congress  and  in  receipt  of  a  rating  of  $30  per  montli. 

Elizabeth  Castle,  the  divorced  wife  of  the  pensioner,  filed  May  23, 

1913,  an  application  under  the  provisions  of  the  first  proviso  of  tbe 

act  of  March  3, 1899,  as  mother  and  next  friend  for  and  in  behalf  of 
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Shirley  Mai  Castle  and  Vivian  Mee  Castle  for  one-half  the  pension 
of  said  pensioner,  alleging  they  were  legitimate  minor  children  of 
the  pensioner  under  the  age  of  16  years,  and  that  the  pensioner 
had  abandoned  and  deserted  them  for  a  period  of  over  six  months. 
No  defense  was  made  by  the  pensioner  to  this  claim,  and  it  was 
approved  for  admission  October  2,  1913,  on  the  ground  the  pen- 
sioner had  deserted  his  legitimate  minor  children  under  16  years  of 
age,  division  of  pension  to  commence  from  June  4,  1912.  No  ap- 
peal having  been  taken  from  this  action  one-half  the  pension  has  been 
paid  to  the  duly  appointed  and  qualified  guardian  of  said  minors 
for  their  use  and  benefit  from  said  date. 

It  appears  from  the  papers  and  evidence  that  prior  to  the  filing 
of  said  claim  the  wife  of  the  pensioner  had  obtained  a  divorce 
from  him  in  the  Circuit  Court  of  Newago  County,  Mich.,  April  17, 
1912,  on  the  ground  of  desertion,  and  in  the  decree  of  the  court  it 
^as  held  he  was  an  tmsuitable  person  to  have  the  care  and  custody 
of  said  minor  children,  and  their  care  and  custody  was  granted 
to  her,  and  the  pensioner  was  ordered  to  pay  her  the  sum  of  $13 
per  month  for  their  support  and  maintenance.  This  allowance 
the  pensioner  wholly  failed  to  pay,  and  having  departed  from 
the  jurisdiction  of  the  court  the  divorced  wife  was  unable  to  collect 
it  and  the  minors  have  remained  in  her  care  and  custody.  Said 
divorced  wife,  May  1, 1916,  married  one  George  Bode,  and  since  said 
date  said  minor  children  have  been  supported  and  maintained  by  him, 
but  their  mother,  as  guardian,  has  continued  to  receive  on  their  be- 
half one-half  the  pension  of  their  natural  father,  the  pensioner. 

On  January  16,  1917,  said  George  Bode  addressed  a  communica- 
tion to  the  Commissioner  of  Pensions,  stating  it  was  the  desire  of  the 
mother  of  said  minor  children  and  himself  that  he  should  legally 
adopt  said  minors  as  his  own,  and  asking  to  be  informed  whether 
the  effect  of  such  adoption  would  be  to  deprive  said  minors  of  one- 
half  the  pension  of  their  father.  The  Commissioner  of  Pensions, 
March  2,  1917,  replied  to  said  conmiunication,  advising  said  Bode 
that  his  adoption  of  said  minors  would  not  affect  their  title  under 
the  act  of  March  3,.  1899,  to  one-half , pension  as  the  deserted  children 
of  the  pensioner. 

Acting  on  this  advice  said  George  Bode,  with  the  consent  in  writ- 
ing of  the  mother  of  said  minor  children,  March  9,  1917,  legally 
adopted  them  as  his  own,  made  them  his  heirs  at  law,  and  their  sur- 
names were  changed  from  Castle  to  Bode  by  an  order  of  the  Probate 
Court  of  Newaygo  County,  Mich. 

On  May  28  and  June  1,  1917,  communications  were  received  by 
the  Commissioner  of  Pensions  from  the  pensioner,  calling  attention 
to  the  fact  that  said  minor  children  had  been  legally  adopted  by 
Bode^  protesting  against  further  payment  of  one-half  his  pen- 
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sion  to  the  guardian  of  said  minors,  and  asking  that  the  claim  under 
the  act  of  March  3,  1899,  be  reopened,  the  allowance  of  one-half 
his  pension  to  said  minors  be  revoked,  and  his  full  pension  be  paid 
to  him.  To  these  communications  the  Commissioner  of  Pensions 
replied,  June  1  and  9,  1917,  respectively,  that  the  adoption  of  said 
minors  by  Bode  did  not  adversely  affect  their  title  to  one-half  his 
pension,  and  that  the  adjudication  of  their  claim  therefor  was 
final  and  could  not  be  reopened,  and  payments  of  one-half  his  pen- 
sion would  continue  to  be  made  to  their  guardian  for  their  benefit 
until  they  had  respectively  attained  the  age  of  16  years. 

From  this  action  the  present  appeal  was  taken  by  the  pensioner, 
July  16,  1917,  contending  that  the  legal  adoption  of  said  minors  by 
the  present  husband  of  their  mother  did,  in  fact  and  law,  deprive 
them  of  all  legal  claim  or  title  to  one-half  his  pension. 

Notice  of  the  filing  and  pendency  of  said  appeal  and  of  the  con- 
tention of  the  pensioner  was  served  on  the  guardian  of  said  minor 
children,  April  5,  1918,  and  she  filed  her  answer  thereto  April  10, 
1918,  merely  reciting  therein  the  fact  that  prior  to  the  legal  adop- 
tion of  said  minors  by  said  Bode  he  had  communicated  with  the 
Commissioner  of  Pensions  relative  to  the  legal  effect  of  such  adop- 
tion by  him  on  the  right  and  title  of  said  minors  to  one-half  the 
pension  of  their  natural  father,  and  had  been  advised  by  the  Com- 
missioner that  their  adoption  by  him  as  his  own  children  would  in 
no  way  affect  their  title  to  said  one-half  pension,  and  under  these 
circumstances  it  would  be  neither  just  nor  right  to  permit  the  con- 
tention of  the  pensioner  to  prevail,  or  deprive  said  minors  of  said 
one-half  pension,  and  praying  that  the  payment  of  said  one-half 
pension  be  continued  to  her  as  the  legal  guardian  of  said  minor 
children. 

In  support  of  his  application  to  reopen  the  admitted  claim  under 
the  act  of  March  3, 1899,  for  one-half  his  pension  and  restore  to  him 
his  full  pension,  the  appellant  filed  a  duly  certified  copy  of  the 
proceeding  of  the  probate  court  of  Newaygo  County,  Mich.,  the  court 
having  jurisdiction,  in  the  matter  of  the  adoption  of  said  minor 
children  by  said  George  Bode,  which  is  as  follows : 

State  of  Michigan, 

In  the  Probate  Court  for  the  County  of  Netcaygo: 

At  a  session  of  said  court,  held  at  the  probate  office  In  the  vlllnpe  of  White 
Cloud,  in  said  county,  on  the  9th  day  of  March,  A.  D.  1917.  Present:  Hon. 
Edward  E.  Edwards,  judge  of  probate.  In  the  matter  of  Shirley  Mai  Oastle 
and  Vivian  Mee  Castle,  minors. 

On  reading  and  filing  the  declaration  of  George  Bode  that  said  minors  are 
adopted  by  him  as  his  children  and  that  he  intends  to  make  such  children  his 
heirs  at  law,  and  the  consent  in  writing  of  Elizabeth  Bode  (formerly  Castle), 
mother  of  such  children,  to  such  adoption  and  the  petition  of  said  parties  that 
an  order  be  made  that  said  George  Bode  stand  in  the  place  of  father  to  said 
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children  and  that  said  children  hereafter  bear  the  names  of  Shirley  Mai  Bode 
and  Vivian  Mee  Bode.  It  appearing  to  the  court  that  said  George  Bode  is  a 
person  of  good  moral  character  and  of  sufficient  ability  to  support,  educate,  and 
provide  a  suitable  home  for  said  children,  it  is  ordered,  that  said  George  Bode 
do  stand  in  place  of  father  to  said  children  and  that  the  name  of  said  children 
be  changed  to  Shirley  M^i  Bode  and  Vivian  Mee  Bode. 

(Signed)  Edwabd  E.  Edwards, 

Judge  of  Probate. 

The  statutes  of  Michigan  governing  the  adoption  of  children 
provide  as  follows : 

That  whenever  any  person  shall  have  adopted  any  minor  child,  with  the 
consent  of  the  surviving  parent  or  parents  of  such  child,  or  in  case  such  child 
is  abandoned  by  its  parents  or  surviving  parent  •  ♦  ♦  the  said  person 
together  with  his  or  her  wife  or  husband,  if  any  there  be,  and  the  surviving 
parent  *  *  *  may  make  under  their  hands  an  Instrument  in  writing 
whereby  they  shall  declare  that  such  child,  naming  him  or  her  by  the  name  he 
or  she  has  usually  borne,  is  adopted  as  the  child  of  such  person  or  persons  first 
above  referred  to,  and  that  he,  she,  or  they  Intend  to  make  such  child  his,  her, 
or  their  heir  and  stating  the  full  name  they  desire  such  child  shall  bear;  and 
the  execution  of  said  instrument  shall  be,  by  the  persons  so  signing  the  same, 
acknowledged  before  any  officer  authorized  by  law  to  take  acknowledgments  of 
deeds;  and  thereupon  the  same  may  be  pre.sented  to  and  filed  with  the  judge 
of  probate  of  the  county  where  such  person  or  persons  adopting  such  child 
reside.  Such  probate  judge,  on  being  satisfied  of  the  good  faith  of  such  pro- 
ceeding, and  that  the  person  or  persons  adopting  such  child  is  or  are  suitable 
to  have  charge  thereof,  shall  make  an  order,  to  be  entered  in  the  journal  of  the 
probate  court,  that  such  person  or  persons  do  stand  In  the  place  of  a  parent  or 
parents  to  such  child  and  that  the  name  of  such  child  be  changed  to  such  name 
as  shall  be  so  designated  in  said  instrument  for  that  purpose ;  whereupon  said 
child  shall  be  thereafter  known  and  called  by  said  new  name,  and  the  said 
person  or  persons  so  adopting  such  child  shall  thereupon  stand  in  the  place  of  a 
parent  or  parents  to  such  child  in  law,  and  be  liable  to  all  the  duties  and 
entitled  to  all  the  rights  of  parents  thereto;  and  such  child  shall  thereupon 
become  an  heir  at  law  of  such  persons,  the  same  as  if  he  or  she  were  in  fact  the 
child  of  such  person  or  persons.    2  How.  An.  Stat.  Mich.,  sec.  6379. 

This  statute  appears  to  have  been  strictly  followed  in  the  matter 
of  the  adoption  of  the  minor  children  of  the  appellant  by  said  Bode, 
and  it  is  not  questioned  or  disputed  that  their  adoption  by  him  was 
in  all  respects  regular,  legal,  and  binding  on  all  concerned  under  the 
laws  of  Michigan. 

By  this  proceeding  Bode  became  in  law  the  father  of  said  chil- 
dren in  all  respects.  He  was  placed  absolutely  in  loco  parentis^  be- 
came entitled  to  their  care  and  custody  as  against  all  other  persons, 
including  their  natural  father,  this  appellant,  and  was  legally 
charged  with  their  support  and  maintenance  and  with  all  other  du- 
ties, both  legal  and  moral,  pertaining  to  the  domestic  relation  of 
parent  and  child  to  the  full  extent  that  the  pensioner,  as  natural 
father,  had  been  previous  to  their  adoption,  Morrison  v.  Sessions, 
70  Mich.,  297,  38  N.  W.  Rep.,  249. 
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In  general,  the  effect  of  the  adoption  of  a  minor  in  accordance  with 
the  statutes  is  to  confer  upon  the  adoptive  parent  all  the  rights, 
duties,  and  obligations  pertaining  to  a  natural  parent.  The  adoptive 
parent  is  entitled  to  the  care  and  custody  of  the  adopted  child  as 
against  all  persons,  and  may  enforce  his  rights  by  action  and  have 
an  injunction  against  interference  in  any  way  with  the  child  by  the 
natural  father  or  any  other  person.  Schouler,  Dom.  Rel.,  section 
232 ;  In  re  Clements,  12  Mo.  App.,  592 ;  Armitage  v.  Hoyle,  2  How. 
Pr.,  438;  1st  Cyc,  930,  and  cases  there  cited. 

The  general  effect  of  adoption  under  most  statutes  is  to  create  as 
fully  as  may  be  the  relation  of  parent  and  child  between  the  foster 
parent  and  the  adopted  child.  1st  C.  J.,  1395 ;  Humphreys  v.  Davis, 
100  Ind.,  274;  Chehak  v.  Battles,  133  Iowa,  107,  110  N.  W.  Rep., 
330 ;  Delano  v.  Braerton,  148  Mass.,  619,  20  N.  E.  Rep.,  308 ;  Clarkson 
V.  Hatton,  143  Mo.,  47,  44  S.  W.  Rep.,  761.  In  the  case  of  Power  v. 
Hafley,  85  Ky.,  674,  4  S.  W.  Rep.,  683,  the  court  of  appeals  of 
Kentucky  defined  the  legal  status  of  an  adopted  child  as  follows: 

Ttiat  it  is  the  event  of  adoption  that  fixes  under  the  law  authorizing  adop- 
tion, the  legal  status  of  the  adopted  child;  and  the  child,  by  the  event  of 
adoption,  becomes  the  legal  child  of  the  adopting  parent,  and  stands,  as  to 
the  property  of  the  adopting  parent,  in  the  same  light  as  a  child  bom  in 
lawful  wedlock,  save  in  so  far  as  the  exceptions  in  the  statute  authorizing  the 
adoption  declare  otherwise.  And  when  the  statute  authorizes  a  full  and  com- 
plete adoption,  the  child  adopted  thereunder  acquires  all  of  the  legal  rights  and 
capacities,  including  that  of  inheritance,  of  a  natural  child,  and  is  under  the 
same  duties. 

An  adoptive  parent  is  ordinarily  liable  for  the  support  and  main- 
tenance of  an  adopted  minor  child  to  the  same  extent  as  a  natural 
parent  would  be  liable,  and  the  natural  parent  is  relieved  of  respon- 
sibility. 1st  C.  J.,  1396 ;  Beach  v.  Bryan,  155  Mo.  App.,  33,  133  S. 
W.  Rep.,  635 ;  Brown  v.  Welch,  27  N.  J.  Eq.,  429 ;  Moncrief  v.  Ely, 
19  Wend.,  405.  And  the  courts  have  held,  under  a  statute  prac- 
tically similar  to  that  of  Michigan,  that  an  adopting  parent  can  enter 
into  a  binding  contract  with  the  natural  parent  to  support  and  edu- 
cate the  child.  Mitchell  i;.  Brown,  18  Cal.  App.,  117,  122  Pac. 
Rep.,  426. 

The  provisions  of  the  act  of  March  3, 1899,  relative  to  the  division 
of  pension,  were  founded  on  the  moral  and  legal  duty  of  the  pen- 
sioner to  support  and  maintain  his  wife  and  minor  children,  and  to 
prevent  a  person  in  receipt  of  the  bounty  of  the  Government  from 
evading  this  duty  by  his  wrongful  desertion  and  abandonment  of 
those  dependent  upon  his  care,  protection,  and  support,  and  lawfully 
entitled  to  share  in  such  bounty.  Where,  as  in  the  instant  case,  all 
the  parental  duties  and  obligations  to  his  minor  children  that  de- 
volved upon  the  appellant,  both  in  law  and  morals,  have  been,  by  the 
law,  absolutely  transferred  to  and  been  assumed  by  another  who  is  by 


DEOISIOKS  RELATING  TO  PENSIONS.  297 

law  invested  with  the  exclusive  control,  custody,  and  authority  over 
said  minors  as  against  all  persons  whatsoever,  and  is  legally  bound 
for  their  support  and  maintenance  to  the  full  extent  that  the  natural 
father  of  said  minors  had  previously  been,  the  department  is  unable 
to  conceive  upon  what  ground  or  for  what  reason  the  appellant  could 
thereafter  be  held  to  be  a  deserter  of  or  to  have  abandoned  said 
minors.  The  reason  or  basis  for  the  division  of  his  pension  under 
the  act  of  March  8,  1899,  having  ceased  with  the  legal  adoption  of 
said  minors  by  another,  it  necessarily  follows  that  his  obligation 
to  contribute  a  part  of  his  pension  to  their  support  ceased  also. 

In  accordance  with  the  authorities  above  cited  these  minors,  after 
their  adoption  by  Bode,  ceased  to  be  the  children  of  the  appellant 
and  became,  in  contemplation  of  law,  the  children  of  Bode,  who  was 
thereafter  solely  bound  and  obligated  to  support  and  maintain  them. 
If  therefore  the  appellant  were  compelled  to  continue  the  payment 
of  one-half  his  pension  for  their  support  after  their  adoption  by 
another,  he  would  be  made  to  relieve  the  person  who  had  adopted 
them  from  the  moral  and  legal  obligation  to  support  them  which 
he  had  assumed.  In  other  words,  the  appellant  would  be  made  to 
contribute  to  the  support  of  another  man's  children,  a  result,  in  the 
opinion  of  the  department,  that  was  never  contemplated  by  the  pro- 
visions of  the  act  of  March  3,  1899. 

There  can  be  no  question  under  the  law  that  the  legal  adoption  of 
these  minors  by  Bode  ended  and  determined  the  legal  status  of 
parent  and  child  theretofore  existing  between  the  appellant  and  said 
minors,  as  completely  and  fully  as  the  divorce  decree  obtained  by 
their  mother  against  the  appellant  destroyed  their  domestic  and 
legal  status  of  husband  and  wife;  and  it  would  be  just  as  reasonable 
to  compel  the  appellant  to  contribute  one-half  his  pension  to  his 
divorced  wife  as  it  would  be  to  make  him  pay  part  of  his  pension 
for  the  support  of  said  minors  after  their  legal  adoption  by  another. 

Furthermore,  it  appears  to  be  well  settled  law  that  where  a  divorce 
has  been  granted  to  a  husband  for  the  fault  of  the  wife  and  the  wife 
voluntarily  assumes  the  custody  and  support  of  the  child  or  the  chil- 
dren of  such  marriage,  she  has  neither  a  legal  or  moral  right  to 
demand  reimbursement  from  the  father  for  money  so  expended. 
Fulton  V.  Fulton,  52  Ohio  St,  229;  Fitler  v.  Fitler,  33  Pa.  St.,  50. 
The  supreme  court  of  Michigan,  the  State  in  which  these  proceed- 
ings were  had,  has  held  that  where  a  wife  was  divorced  from  her 
husband  and  the  decree  of  divorce  gave  her  the  care  and  custody 
of  her  child,  and  she  afterwards  married  again  and  the  child  was 
supported  and  maintained  by  the  second  husband,  he  could  not  main- 
tain an  action  against  the  father  of  the  child  to  recover  expenditures 
made  on  account  of  that  child.  Johnson  v.  Ousted,  74  Mich.,  437, 
42  N.  W.  Itep.,  62. 
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Following  these  decisions  this  department  held — 

That  whore  a  divorce  Is  granted  the  husband  for  the  fault  of  the  wife  and 
she  voluntarily  assumes  the  exclusive  custody  and  control  of  their  minor  child, 
the  failure  of  the  father  to  contribute  to  the  support  of  the  child  while  de- 
prived of  its  custody  does  not  constitute  desertion  of  such  child  within  the 
meaning  of  the  act  of  March  3,  1809.    Buzick  v.  Buzick,  13  P.  D.,  143. 

If  the  voluntary  assumption  by  another,  under  any  circumstances, 
of  the  custody  and  support  of  a  minor  child  is  suflBcient  to  relieve 
the  father  of  such  child  of  the  charge  of  deserting  his  minor  child 
within  the  meaning  of  the  act  of  March  3,  1899,  a  fortiori,  when 
the  possession,  care,  and  custody  of  such  child  has  been,  by  due 
process  of  law,  transferred  from  the  father  to  another  person,  and 
the  legal  obligation  to  support  and  maintain  such  child  is  placed 
upon  the  shoulders  of  another,  and  the  father  could  not  thereafter 
be  held  to  be  a  deserter  of  said  child  within  the  meaning  of  said  act, 
or  be  compelled  to  contribute  one-half  his  pension  for  the  child^s 
support. 

In  view  of  the  foregoing  the  department  is  convinced  that  the  de- 
sertion and  abandonment  of  his  children  by  the  appellant,  within 
the  meaning  and  intent  of  the  act  of  March  3,  1899,  ceased  with  the 
adoption  of  said  children  by  Bode  in  accordance  with  the  law  of 
Michigan,  the  State  of  their  residence,  and  their  title  to  one-half 
his  pension  was  terminated  by  said  adoption;  that  said  Bode  was 
erroneously  advised  in  regard  to  the  matter,  and  the  full  pension 
should  have  been  restored  and  paid  to  the  appellant  immediately 
upon  due  proof  being  made  of  the  legal  adoption  of  said  children  by 
another. 

The  holding  of  the  Commissioner  of  Pensions  that  the  legal  adop- 
tion of  said  minor  children  of  the  appellant  by  Bode  did  not  affect 
their  title  to  one-half  his  pension  under  the  act  of  March  3,  1899, 
and  his  action  refusing  to  reopen  the  claim  of  said  minors  under  said 
act  and  direct  the  payment  of  his  full  pension  to  the  appellant  is 
hereby  reversed  and  set  aside,  and  it  is  directed  that  said  claim  be 
reopened,  payment  of  one-half  of  said  pension  to  the  guardian  of 
said  minor  children  be  terminated,  and  payment  of  the  full  amount 
of  his  pension  be  made  to  appellant. 


No.  80. 
Ida,  as  widow  of  Albert  C.  Martin, 

Decided  May  13,  1918, 

Act  of  March  2,  1895 — ^Acr  of  Mabch  3,  1890,  Fourth  Proviso— AocRtm 

Pension — ^Widow's  Right  to. 

The  widow  was  denied  the  accrued  pension  of  her  husband  on  the  ground  that 
having  married  him  subsequent  to  March  3,  1899,  and  not  haying  lived  and 
coliabited  with  him  continuously  from  the  date  of  the  marriage  to  the  date 


DECISIONS  RELATING  TO  PENSIONS.  299 

of  his  death,  payment  to  her  was  prohibited  by  the  fourth  proviso  of  the 
act  of  March  3,  1899.  She  had  been  allowed,  during  his  lifetime,  one-half 
his  pension  under  the  first  proviso  of  said  a^t 

Held:  The  accrued  pension  referred  to  In  the  act  of  March  2,  1895,  means 
•*  money  unpaid  by  the  Government  to  which  a  pensioner  or  one  who  had  a 
valid  pending  claim  for  pension  would  be  entitled  at  the  time  of  his  death/' 
19  Op.  Atty.  Gen'l,  2. 

The  fourth  proviso  of  the  act  of  March  3,  1899,  deals  exclusively  with  the  pen- 
sion granted  to  a  widow  in  her  own  right.  It  is  neither  pertinent  nor  rele- 
vant to  an  accrued  pension  as  the  term  Is  used  In  the  act  of  March  2,  1895. 

Case  of  Mary,  as  widow  of  Charles  H.  Rumbold,  20,  P.  D.,  221,  modified. 

Hopkins,  Assistant  Secretary, 

Albert  C.  Martin,  who  served  as  private  in  Company  E,  Twentieth 
United  States  Infantry,  Regular  Establishment,  was  a  pensioner 
under  certificate  No.  282023  at  a  rate  of  $50  per  month,  and  died 
February  2,  1915. 

Ida  M.  Martin,  as  widow  of  deceased  pensioner,  filed  July  9, 1915, 
an  application  under  the  provisions  of  the  act  of  March  2,  1895,  28 
Stat.,  964,  for  the  amount  of  pension  that  had  accrued  on  his  certifi- 
cate from  the  date  of  last  payment  to  him,  December  4,  1914,  to  the 
date  of  his  death. 

This  application  was  rejected  January  4,  1917,  on  the  ground  that 
said  widow  claimant  had  married  the  soldier  subsequent  to  March  3, 
1899,  and  after  his  military  service,  and  had  not  lived  and  cohabited 
with  him  continuously  from  the  date  of  said  marriage  to  the  date  of 
his  death,  and  payment  to  her  of  the  pension  that  had  accrued  on  his 
certificate  was  prohibited  by  the  fourth  proviso  to  the  act  of  March  3, 
1899,  30  Stat,  1379. 

Additional  evidence  in  support  of  an  application  to  reopen  said 
claim  for  accrued  pension  was  filed  January  15,  1917,  but  was  not 
deemed  sufficient,  and  reopening  was  denied  March  12,  1917,  for  the 
reason  that  said  additional  evidence  had  no  reference  to  or  bearing 
on  the  ground  upon  which  said  claim  had  been  rejected. 

From  said  action  of  rejection  and  refusal  to  reopen  the  present 
appeal  was  taken  June  23, 1917. 

The  act  of  March  2, 1895,  28  Stat.,  964,  provides : 

That  from  and  after  the  28th  day  of  September,  1892,  the  accrued  pension  to 
the  date  of  the  death  of  any  pensioner,  or  of  any  person  entitled  to  a  pension 
having  an  application  therefor  pending,  and  whether  the  certificate  therefor 
shall  Issue  prior  or  subsequent  to  the  death  of  such  person,  shall,  in  the  case 
of  a  person  pensioned,  or  applying  for  a  pension,  on  account  of  his  disabilities 
or  service,  be  paid,  first,  to  his  widow.    •    ♦    ♦ 

Prior  to  the  passage  of  this  act  the  payment  of  accrued  pension 
was  governed,  so  far  as  a  widow  was  concerned,  by  section  4718,  Re- 
vised Statutes,  which  is  as  follows : 

If  any  pensioner  has  died  or  shall  hereafter  die,  or  If  any  person  entitled  to 
ft  pension,  having  an  application  therefor  pending,  has  died  or  shall  hereafter 
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die,  his  widow    *    *    •    shall  be  entitled  to  receive  the  accrued  pension  to 
the  date  of  the  death  of  such  person. 

The  words  "accrued  pension"  are  used  in  these  two  statutes  in 
identically  the  same  sense,  and  refer  to  precisely  the  same  thing. 

The  Attorney  General  of  the  United  States,  construing  section 
4718,  Revised  Statutes,  thus  defines  what  is  meant  by  the  phrase  "  ac- 
crued pension "  as  used  therein: 

The  phrase  "accrued  pension/*  as  used  in  this  section,  means  the  money 
unpaid  by  the  Government  to  which  a  pensioner,  or  one  who  had  a  valid  pend- 
ing claim  for  pension,  would  be  entitled  to  at  the  time  of  his  death.    19  Op.,  2. 

It  is  manifest  that  these  stati^tes  refer  solely  to  the  pension  of  a 
deceased  pensioner,  and  do  not  relate  to  and  have  nothing  to  do  with 
a  pension  allowed  a  widow  in  her  own  right. 

The  widow  does  not  become  a  pensioner  when  paid  the  accrued 
pension  under  the  provisions  of  the  act  of  March  2,  1895.  Said  act 
merely  authorizes  the  payment  to  her  of  the  amount  of  money  due 
and  unpaid  at  the  time  of  the  death  of  her  husband,  the  pensioner. 

The  title  of  a  widow  to  the  accrued  pension  due  and  unpaid  at  the 
date  of  her  husband's  death  does  not  depend  in  any  manner  upon 
her  title  to  pension  in  her  own  right  as  his  widow  under  the  acts 
granting  pension  to  widows  of  soldiers,  and  the  law  has  never  other- 
wise been  so  construed  or  executed,  either  by  this  department  or  the 
Pension  Bureau.  Accrued  pension,  unpaid  at  the  date  of  the  death 
of  invalid  pensioners  under  the  general  law,  or  pensioners  under  the 
act  of  June  27,  1890,  or  under  any  other  act  granting  pensions  to 
soldiers  on  account  of  disability  or  service,  has  uniformly  beoi 
allowed  and  paid  to  the  widows  of  such  soldiers,  irrespective  of 
whether  such  widows  were  or  were  not  themselves  entitled  to  pen- 
sion in  their  own  right  on  account  of  the  service  and  death  of 
their  husbands,  under  the  conditions  of  the  acts  granting  pensions 
to  widows.  If  the  soldier  was,  under  the  provisions  of  the  law, 
entitled  to  the  pension  he  was  receiving  at  the  time  of  his  death,  or 
for  which  he  had  made  application,  it  was  necessary  only  for  the 
widow  claimant  for  his  accrued  pension  to  make  proof  that  she  was 
his  widow  to  entitle  her  to  receive  the  pension  that  had  accrued  and 
was  unpaid  to  him  at  the  date  of  his  death. 

That  the  provisions  of  the  fourth  proviso  to  the  act  of  March  3, 
1899,  30  Stat.,  1379,  deal  exclusively  with,  and  refer  only  to,  the  pen- 
sion granted  to  a  widow  in  her  own  right,  and  have  no  application  or 
reference  whatever  to  the  accrued  pension,  as  above  defined,  is  con- 
clusively shown  by  the  language  used  therein  and  by  its  express  and 
explicit  provisions. 

Said  fourth  proviso  is  as  follows: 

•  •  •  Provided  further.  That  hereafter  no  pension  nnder  any  law  of  tbe 
United  States  shall  be  granted,  allowed,  or  paid  to  the  widow  of  a  soldier,  Sailor. 
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officer,  nayal  or  military,  marine,  marine  officer,  or  any  other  male  person  en- 
titled to  a  pension  under  any  law  of  the  United  States,  unless  it  shall  be  proved 
and  established  that  the  marriage  of  such  widow  to  the  soldier,  sailor,  officer* 
marine,  or  other  person  on  account  of  whose  service  the  pension  is  asked,  was 
duly  and  legally  contracted  and  entered  into  prior  to  the  passage  of  this  act,  or 
unless  such  wife  shall  have  lived  and  cohabited  with  such  soldier,  sailor,  officer, 
marine,  marine  officer,  or  other  person  continuously  from  the  date  of  the  mar- 
riage to  the  date  of  his  death,  or  unless  the  marriage  shall  take  place  hereaft^ 
and  prior  to  or  during  the  military  or  naval  service  of  the  soldier,  sailor,  offices; 
marine,  or  other  person  on  account  of  whose  service  the  pension  is  asked  or 
claimed.  This  proviso  shall  not  apply  to  or  affect  the  widow  of  any  soldi^sw 
salloi*,  marine,  officer,  or  marine  officer  serving  or  who  has  served  in  the  wtur 
between  the  United  States  and  the  Kingdom  of  Spain. 

The  language,  "  That  hereafter  no  pension  under  any  law  of  the 
United  States  shall  be  granted,  allowed,  or  paid  to  the  widow  of  a 
soldier  ♦  ♦  ♦  unless  it  shall  be  proved  and  established  that  the 
marriage  of  such  widow  to  the  soldier  *  *  *  on  account  of  whose 
service  the  pension  is  asked,"  etc. ;  and  ^^  or  unless  the  marriage  shall 
take  place  hereafter  and  prior  to  or  during  the  military  service  of 
the  soldier  *  *  *  on  accoimt  of  whose  service  the  pension  is  asked 
or  claiToed^'*  necessarily  limits  the  provisions  of  said  proviso  to  pen- 
sions granted  by  law  to  a  widow  in  her  own  right  on  account  of  the 
military  service  of  her  deceased  husband,  and  is  prohibitive  of  any 
construction  of  said  proviso  by  which  it  would  be  made  applicable 
to  accrued  pension. 

The  act  of  March  2,  1895,  gives  to  the  widow  of  a  pensioner,  un- 
conditionally, the  amount  of  money  unpaid  on  his  pension  to  which 
he  was  entitled  at  the  time  of  his  death.  The  first  three  provisos 
of  the  act  of  March  3,  1899,  provide  for  a  division  of  a  soldier's 
pension  in  his  lifetime,  and  give  one-half  to  his  widow  if  he  has 
deserted  her  for  six  months  or  is  an  inmate  of  a  State  or  National 
Soldiers'  Home.  It  is  the  same  pension,  the  soldier's  pension,  that 
is  dealt  with  in  each  instance.  The  former  gives  to  his  widow  the 
balance  unpaid  on  his  pension  at  his  death;  the  latter  gives  to  his 
wife  one-half  of  his  pension,  in  his  lifetime,  under  the  conditions 
therein  set  forth.  To  hold  that  a  widow  is  prohibited  by  the  fourth 
proviso  of  the  act  of  March  3,  1899,  from  receiving  that  portion  of 
her  deceased  husband's  pension  that  had  accrued  and  was  unpaid  at 
the  time  of  his  death,  because  she  had  not  lived  and  cohabited  with 
him  continuously  from  the  date  of  her  marriage  to  him  to  the  date 
of  his  death,  would  render  said  proviso  inconsistent  and  irreconcilable 
with  the  three  previous  provisos  of  the  act  itself.  This  is  well  illus- 
trated by  the  instant  case.  This  appellant  was,  August  22,  1910, 
allowed  one-half  of  the  pension  of  her  husband,  the  pensioner,  under 
the  provisions  of  the  first  proviso  to  the  act  of  March  3,  1899,  upon 
the  ground  that  he  had  deserted  and  abandoned  her,  and  it  was  paid 
her  to  December  4, 1914,  the  date  of  the  last  quarterly  payment  of  said 
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pension  preceding  his  death.  By  the  action  from  which  this  appeal 
was  taken,  she  was  denied  the  unpaid  portion  of  the  same  pension 
that  had  accrued  on  the  certificate  of  the  pensioner  from  the  date 
of  tlie  last  pajment  to  the  date  of  his  death,  for  the  reason  she  had 
not  lived  and  cohabited  with  the  pensioner  continuously  from  the 
date  of  her  marriage  to  him  to  the  date  of  his  death.  In  other  words, 
she  was  refused  the  accrued  pension  given  her  unconditionally  by 
the  act  of  March  2,  1895,  under  the  provisif)ns  of  the  fourth  proviso 
of  the  act  of  March  3,  1899,  for  identically  the  same  reason  that 
she  had  been  allowed  one-half  of  the  same  pension  in  the  soldier's 
lifetime  under  the  provisions  of  the  first  proviso  of  the  same  act 
A  reductio  ad  ahsurdum. 

The  decision  of  this  department  of  March  27,  1917,  in  the  case  of 
Mary,  widow  of  Charles  H.  Kumbold,  20  P.  D.  221,  is  cited  as 
authority  for  the  action  taken  in  this  claim.  Said  decision  is  how- 
ever not  in  point  and  is  wholly  inapplicable  to  the  instant  case. 
The  question  therein  presented  on  appeal,  and  decided  by  the  de- 
partment, related  exclusively  to  the  legal  effect  of  the  fourth  proviso 
of  the  act  of  March  3,  1899,  on  the  title  of  a  widow  to  pension  in 
her  own  right  and  had  no  reference  to  or  bearing  upon  her  right 
or  title  to  accrued  pension.  The  department  then  held,  under  the  pro- 
visions of  said  fourth  proviso,  that  continuity  of  matrimonial  cohab- 
itation was  an  absolute  and  unqualified  prerequisite  to  the  allowance 
of  payment  of  pension  to  a  widow  who  had  married  the  soldier  on 
account  of  whose  service  and  death  pension  was  claimed  subsequent 
to  March  3,  1899,  and  to  his  military  service,  and  this  was  all  that 
was  decided  in  said  claim. 

However,  in  said  decision  the  department  quoted  in  full,  with 
approval,  a  ruling  of  the  Commissioner  of  Pensions,  of  October  10, 
1916,  which,  in  the  main,  was  in  strict  accord  with  the  holding  of  the 
department  as  above  stated,  but  the  concluding  paragraph  of  which 
was  as  follows : 

It  intiy  be  said  that  at  least  sbe  is  entitled  to  the  aecnied  because  she  is  the 
widow  of  tlie  sailor.  I  think  not  The  statute  of  March  8,  1899,  provides 
**  that  hereafter  no  pension  under  any  law  of  the  United  States  shall  be 
franted.  allowed,  or  paid  to  the  widow,"  etc.  I  believe  that  the  accrued  is 
pension,  and  therefore  it  comes  within  the  terms  of  the  law. 

Following  said  ruling,  the  department  stated  in  said  decision: 

The  foregoing  ruling  of  the  Commissioner  of  Pensions  is  in  entire  accord 
with  the  views  of  the  department  hereinbefore  expressed  and  with  the  law 
and  is  approveil. 

This  approval  was  intended  to  refer  only  to  that  part  of  said 
ruling  of  the  commissioner  which  related  to  the  question  then  under 
consideration  by  the  department  and,  as  therein  stated,  was  in  accord 
with  the  views  expressed  vax  said  decision;  but  by  inadvertence  it 
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was  expressed  in  terms  so  broad  that  it  might  weU  be  taken  to  indi- 
cate the  approval  of  said  ruling  in  its  entirety.  That  it  has  been' 
so  interpreted  appears  from  the  fact  that  it  is  cited  as  sustaining 
the  action  taken  in  this  case,  and  therefore  any  approval  that  might 
be  inferred  therefrom  of  that  part  of  said  ruling  that  referred  to 
accrued  pension  is  hereby  withdrawn,  and  the  part  of  said  ruling 
herein  quoted  is  distinctly  disapproved,  and  the  language  of  said 
decision  in  the  Bumbold  case,  supraj  in  this  respect,  is  modified 
accordingly. 

In  view  of  the  foregoing  considerations,  the  department  holds  that 
the  fourth  proviso  to  the  act  of  March  8,  1899,  has  no  reference  to 
or  bearing  on  the  right  or  title  of  a  widow  to  accrued  pension 
granted  by  the  act  of  March  2, 1895,  and  its  provisions  are  not  appli- 
cable to  a  claim  for  accrued  pension. 

The  action  in  this  claim  for  accrued  pension  under  the  pro- 
visions of  said  proviso  on  the  ground  stated  was  error,  it  is  hereby 
reversed  and  set  aside,  and  you  are  directed  to  reopen  said  claim 
and  allow  this  appellant  the  pension  that  had  accrued  upon  the 
certificate  of  her  husband,  the  pensioner,  from  the  date  he  was  last 
paid  to  the  date  of  his  death. 


Ko.  8L 
Anna,  as  widow  of  Michael  Fitzpatrick, 

Decided  May  15,  1918, 

ACTT  OF  Septembeb  2, 1914,  AS  Amended  by  Act  of  October  6, 1917,  Secttow  312 — 
Retibed  Officers  and  Enlisted  Men — Status — Jurisdiction — National  De- 
fense Act. 

Retired  officers  and  enlisted  men  are  members  of  the  Regular  Army  by  virtue 
of  the  national  defense  act,  approved  June  3,  1916. 

M  a  soldier  dies  in  the  service  subsequent  to  October  6,  1917,  and  his  death  is 
allied  to  be  due  to  the  service  in  line  of  duty,  the  Department  of  the  In- 
terior has  no  Jurisdiction  to  hear  or  determine  a  claim  for  pension  filed  by 
his  widow  or  children  on  account  of  his  death.  Jurisdiction  in  such  a  claim 
is  in  the  Treasury  Department  by  virtue  of  the  act  of  September  2,  1914,  as 
amended  by  act  of  October  6,  1917,  section  2.  Instructions  of  January  11, 
1918,  Advance  Sheets  No.  73,  vol.  20,  P.  D. 

Hopkins,  Assistant  Secretary. 

Anna,  as  widow  of  Michael  Fitzpatrick,  formerly  first  sergeant 
in  Company  F,  First  United  States  Infantry,  filed  her  application 
under  the  general  law  November  21,  1917,  alleging  the  death  of  her 
husband  October  15,  1917,  and  that  he  died  by  reason  of  disease  con- 
tracted in  the  service  and  line  of  duty.  She  was  advised  January  31, 
1918,  of  the  rejection  of  the  claim  on  the  ^ound  that  the  Pension 
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Bureau  had  no  jurisdiction  to  determine  the  rights  of  the  claimant* 
'From  this  action  an  appeal  was  entered  February  13,  1918,  and  on 
account  of  the  importance  of  an  early  decision  in  this  and  other 
claims  of  like  tenor  it  has  been  advanced  on  the  docket. 

The  record  shows  the  soldier  enlisted  March  21,  1884,  served  prac- 
tically continuously  to  August  17,  190^,  and  was  then  retired. 

The  war-risk  insurance  act,  approved  September  2,  1914,  and 
amended  October  6, 1917,  section  312,  provides  as  follows : 

That  compensation  under  this  article  shall  not  be  paid  while  the  person  is 
in  receipt  of  service  or  retirement  pay.  The  laws  providing  for  gratuities  or 
payments  in  the  event  of  death  in  the  service  and  existing  pension  laws  sliall 
not  be  applicable  after  the  enactment  of  this  amendment  to  persons  now  in  or 
hereafter  entering  the  military  or  naval  service,  or  to  their  widows,  chUdren, 
or  their  dependents,  except  in  so  far  as  rights  under  any  such  law  shall  liave 
heretofore  accrued. 

In  order  that  there  might  not  be  any  conflict  of  jurisdiction  in 
carrying  out  the  provisions  of  said  act,  the  Secretary  of  the  Interior 
addressed,  November  26,  1917,  a  communication  to  the  Secretary  of 
the  Treasury,  in  which  he  stated  it  was  his  belief,  as  to  the  section 
quoted,  that  the  Interior  Department  had  jurisdiction  over  all  claims 
as  pensions  for  disability  when  the  soldier  was  discharged  prior  to 
October  6,  1917;  and  the  Treasury  Department  had  jurisdiction  as 
to  compensation  over  all  claims  when  the  soldier  was  discharged 
subsequent  to  said  date,  notwithstanding  the  alleged  disability  was 
incurred  prior  thereto.  In  reply  the  Secretary  of  the  Treasury, 
under  date  of  December  17, 1917,  expressed  his  approval  of  the  fore- 
going, and  said : 

The  views,  therefore,  of  your  department  through  the  Pension  Bureau,  and 
of  my  department  through  the  Bureau  of  War  Risk  Insurance,  as  illustrated 
by  the  case  in  question,  coincide,  and  there  can  be  no  conflict  between  the  two 
departments. 

This  correspondence  was  promulgated  by  the  Interior  Department 
as  instructions  to  the  Commissioner  of  Pensions  under  date  of  Janu- 
ary 11, 1918,  advance  sheets  No.  73,  P.  D.,  vol  20,  and  the  following 
is  an  excerpt  therefrom : 

It  seems  to  have  been  tlie  plain  intention  of  Congress  to  preserve  and  continue 
In  force  all  pension  laws  under  which  pension  has  been  granted  or  claims  filed 
which,  when  adjudicated,  would  entitle  claimant  to  pension.  The  word  "ac- 
crued" evidently  means  such  rights  as  result  or  proceed  from  some  of  the 
several  acts  of  Congress  bestowing  pension  upon  soldiers  or  sailors  who,  by 
virtue  of  their  service  and  discharge  therefrom,  are  entitled  to  pension  there- 
under. Those  persons  In  the  service  on  the  date  of  the  approval  of  the  amenda* 
tory  act,  and  those  entering  after  that  date  are  expressly  excepted  from  the 
benefits  of  existing  pension  laws  unless  there  is  an  existing  right,  and  I  am  of 
opinion  that  the  rights  reserved  in  said  section  312,  termed  ** accrued"  rights, 
do  not  include  or  cover  the  case  of  one  Incurring  disabUity  prior  to  October  6^ 
1917,  who  was  discharged  after  that  date. 
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The  disability  of  Itself  is  not  "accrued"  right  because  it  had  not  become 
an  ayailable  demand  under  any  law,  and  could  not  so  become  under  existing 
laws  until  the  soldier  or  sailor  had  been  discharged  from  the  service.  Dis- 
charge must  be  alleged  in  the  application  and  propf  of  same  is  essential,  for 
the  reason  that  payment  of  pension  and  payment  for  military  and  naval  service 
for  the  same  period  is  prohibited.    Sec.  4724  R.  S. 

This  claimant  could  not  have  filed  her  application  until  after  the 
death  of  her  husband,  and  the  issue  is,  was  this  soldier  in  the  service 
when  he  died? 

Section  2  of  the  act  of  June  3, 1916,  known  as  the  national  defense 
act  and  found  in  39  Statutes,  part  2,  chapter  124,  page  166,  sets  forth : 

The  Regular  Army  of  the  United  States,  Including  the  existing  organizations, 

shall  consist  of      •    ♦    ♦    the  officers  and  enlisted  men  on  the  retired  list 
•     •    • 

This  language  is  unambiguous  and  explicit.  It  does  not  appear  to 
be  modified  in  any  manner  by  other  portions  of  the  act  or  by  later 
legislation,  and  the  conclusion  is  inevitable  that  retired  officers  and 
enlisted  men  are  members  of  the  Regular  Army. 

It  follows  as  a  logical  sequence  that  when  a  soldier  dies  in  the 
service  subsequent  to  October  6, 1917,  and  it  is  alleged  his  death  was 
due  to  disability  incurred  in  the  service  and  line  of  duty,  the  Interior 
Department  has  no  jurisdiction  to  hear  or  determine  a  claim  made 
by  his  widow,  child,  or  dependent  relatives,  such  jurisdiction  being 
conferred  by  said  act  upon  the  Treasury  Department. 

The  record  of  the  soldier  shows  he  was  retired  August  17,  1909, 
and  as  he  died  October  15,  1917,  a  date  nine  days  after  the  approval 
of  the  act  in  question,  he  was  unquestionably  in  the  service  at  the 
date  of  his  death,  and  consequently  his  widow's  claim  falls  under  the 
jurisdiction  of  the  Treasury  Department  and  not  the  Interior  De- 
partment. 

It  is  observed  in  this  connection  that  the  soldiers'  and  sailors'  civil 
relief  act,  approved  March  8,  1918,  in  referring  to  "  persons  in  the 
military  service,"  states: 

The  term  "military  service"  as  used  in  this  definition  shall  signify  active 
Bervice  In  any  branch  of  service  heretofore  mentioned  or  referred  to,  but  re- 
serves or  persons  on  the  retired  list  shall  not  be  included  in  the  term  "per- 
sons in  military  service"  until  ordered  to  active  service. 

It  follows  from  the  foregoing  that  a  retired  officer  or  enlisted  man 
who  has  not  been  ordered  into  active  service  does  not  come  within 
the  provisions  of  said  act,  and  therefore  it  has  no  bearing  upon  the 
issue  involved. 

By  reason  of  the  foregoing  the  action  complained  of  is 

AiflTmed. 
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Ko.  82. 
Charles  E.  Greer. 

Decided  May  15,  1918. 
Act  of  January  21,  1903  as  Amended  by  Act  of  May  27,  1908 — Nation al 

GUABDSMEN — DATE  OF  ENTRY  INTO  UNITED  STATES  SERVICE — MUSTER  IN. 

The  soldier,  a  member  of  the  National  Guard  of  the  District  of  Columbia,  re- 
sponded to  the  President's  call  of  June,  1916,  under  the  act  of  January 
21,  1903,  as  amended  by  act  of  May  27,  1908,  reported  for  duty  at  the 
rendezvous  June  21,  1916,  was  mustered  into  the  United  States  s«n'iee 
July  6,  1916,  and  was  discharged  July  11, 1916. 

He  alleged  he  sustained  an  injury  to  the  head  in  the  United  States  service  and 
line  of  duty  about  July  1, 1916.  The  record  shows  him  unfit  for  service  at  bis 
physical  examination  for  United  States  service,  and  that  he  was  discharged 
by  reason  of  disability,  similar  in  a  measure,  so  far  as  effects  are  cou- 
cerned,  to  that  alleged. 

Held:  He  was  in  the  military  service  of  the  District  of  Columbia  on  the  date  of 
the  alleged  Injury.  The  date  of  his  entry  into  the  military  senice  of  the 
United  States  was  July  6,  1916,  the  date  he  was  mustered  into  such  service. 

Hopkins,  Assistant  Secretary. 

Charles  E.  Greer,  late  a  private  in  Battery  B,  Field  Artillery, 
District  of  Columbia  National  Guard,  filed  September  16,  1916,  an 
application  for  original  invalid  pension  under  the  provisions  of  the 
general  law,  alleging  that  while  in  the  military  service  of  the  United 
States  and  in  line  of  duty  he  was  injured  at  Fort  Myer,  Va.,  about 
July  1, 1916,  by  having  been  accidentally  hit  on  the  head  with  a  car- 
penter's hatchet,  which  had  permanently  disabled  him  in  a  pension- 
able  degree. 

This  claim  was  rejected  February  9,  1917,  on  the  ground  that  ac- 
cording to  the  claimant's  statement  under  oath  his  alleged  injury  of 
head  had  been  incurred  prior  to  his  muster  in  to  the  military  service 
of  the  United  States. 

From  this  action  the  present  appeal  was  taken  June  12,  1917. 

The  Adjutant  General  of  the  Army  reports  that  the  ofScial  records 
of  the  War  Department  show  the  appellant  enlisted  in  "  State  serv- 
ice," National  Guard  of  the  District  of  Columbia,  August  12,  1914; 
appeared  at  battery  rendezvous,  Washington,  D.  C,  June  21,  1916, 
and  was  mustered  into  the  military  service  of  the  United  States 
at  Fort  Myer,  Va.,  July  6,  1916.  The  muster  roll  of  the  battery 
dated  August  31,  1916,  shows  him  "  discharged  the  service  July  U, 
1916,  per  telegraphic  instructions  H.  E.  D.,  of  June  26,  1916."  The 
record  of  physical  examination  of  the  appellant  for  the  United 
States  service  shows  "lack  of  coordination  of  nervous  system, 
patellar  reflexes  absent,  tremors  present." 

Another  report  from  The  Adjutant  General,  under  date  of  April 
26,  1917,  states: 
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As  viewed  by  this  department  the  date  of  Private  Greer*s  entry  as  a  National 
Guardsman  into  the  United  States  service  is  the  date  on  which  he  was  actually 
mustered  into  that  service  by  the  United  States  mustering  officer,  irrespective 
of  the  date  on  which  he  may  have  reported  at  the  company  rendezvous.  In  this 
respect  his  case  differs  in  no  wise  from  that  of  all  other  National  Guardsmen 
who  were  mustered  into  the  United  States  service  under  similar  circumstances. 

In  a  still  later  report  the  same  officer  stated,  September  10,  1917 : 

It  should  be  added  that  the  case  of  Greer  is  that  of  a  militiaman  called  out 
and  mustered  in  under  the  *'  Dick  bill/'  and  for  pensionable  purposes  he  Is 
recognized  as  having  entered  the  service  of  the  United  States  upon  the  date 
of  his  muster  in,  July  6,  1916. 

In  his  application  for  pension,  and  several  statements  supple- 
mental thereto,  and  in  his  present  appeal,  the  appellant  alleges  he 
responded  to  the  call  of  the  President  in  June,  1916,  reported  for 
duty  at  the  rendezvous  of  his  battery  in  Washington  city,  June  21, 
1916,  and  from  there  went  with  his  battery  to  Fort  Myer,  Va.,  on 
the  same  day,  where  it  went  into  camp,  where  he  remained  on  duty 
with  said  organization  in  said  camp  until  July  11, 1916,  when  he  was 
mustered  out  and  discharged  the  service.  That  on  or  about  July  1, 
1916,  he  was  detailed  to  assist  in  erek;ting  some  buildings  in  the 
camp  and  while  so  engaged,  working  under  orders,  was  accidently 
struck  on  the  back  of  his  head  with  a  carpenter's  hatchet,  and  per- 
manently injured  to  such  an  extent  as  to  incapacitate  him  for  mili- 
tary duty,  and  occasion  his  discharge  upon  the  date  aforesaid.  This 
last  statement  is  manifestly  incorrect  since  the  record  shows  the 
order  for  his  discharge  antedated  by  five  days  the  alleged  incur- 
rence of  his  injury  to  head,  and  that  his  discharge  was  evidently 
based,  not  on  said  alleged  injury,  or  any  results  thereof,  but  on  an 
affection  of  his  nervous  system  found  on  his  physical  examination  for 
entry  into  the  United  States  service  prior  to  the  alleged  injury. 

The  sole  question  presented  for  determination  by  this  appeal  and 
by  the  action  rejecting  this  claim  however,  is  whether  the  appellant 
was  in  the  military  service  of  the  United  States  at  the  alleged  date 
of  the  incurrence  of  said  injury.  In  other  words,  was  he  in  the 
United  States  service  for  pensionable  purposes  from  the  date  he 
reported  at  the  battery  rendezvous  in  response  to  the  call  of  the 
President,  or  only  from  the  date  he  was  mustered  into  such  service ; 
viz,  July  6, 1916? 

It  is  not  open  to  question  that  the  organization  of  the  National 
Guard  of  the  District  of  Columbia,  of  which  this  appellant  was  a 
member,  entered  the  military  service  of  the  United  States  in  re- 
sponse to, the  call  of  the  President  of  June  18,  1916,  calling  into 
the  service  of  the  United  States  certain  units  of  the  Organized 
Militia  and  National  Guard  of  the  different  States  and  the  District 
of  Columbia,  therein  designated,  for  defense  of  the  Mexican  border. 
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This  call  was  made  under  authority  and  by  virtue  of  the  Act  of 
Congress  of  January  21, 1903,  32  Stat.,  779,  as  amended  by  the  act  of 
May  27,  1908,  35  Stat,  400,  commonly  called  the  "  Dick  Act."  Sec- 
tion 4  of  said  act  as  amended  is  as  follows: 

That  whenever  the  United  States  is  invaded  or  in  danger  of  invasion  from 
any  foreign  nation,  or  of  rebellion,  against  the  authority  of  the  Govemmeat  of 
the  United  States,  or  the  President  is  unable  with  the  regular  forces  at  his 
command  to  execute  the  laws  of  the  Union,  it  shall  be  lawful  for  the  President 
to  call  forth  such  number  of  the  militia  of  the  State  or  of  the  States  or  Terri- 
tories or  of  the  District  of  CJolumbia  as  he  may  deem  necessary  to  repel  such 
invasion,  suppress  such  rebellion,  or  to  enable  him  to  execute  such  laws,  and 
to  issue  his  orders  for  that  purpose,  through  the  governor  of  the  respective 
State  or  Territory,  or  through  the  commanding  general  of  the  militia  of  the 
District  of  Ck)lumbia,  from  which  State,  Territory,  or  District  such  troops  may 
be  called,  to  such  officers  of  the  militia  as  he  may  think  proper. 

Section  7  of  said  act  provides  how  the  members  of  the  Organized 
Militia  or  National  Guard,  called  out  under  the  provisions  of  the 
foregoing  section,  shall  enter  the  military  service  of  the  United 
States,  as  follows: 

That  every  officer  and  enlisted  man  of  the  militia  who  shall  be  called  forth 
in  the  manner  hereinbefore  prescribed,  shall  be  mustered  for  service  without 
further  enlistment,  and  without  further  medical  examination  previous  to  such 
muster,  except  for  those  States  and  Territories  which  have  not  adopted  th<> 
standard  of  medical  examination  prescribed  for  the  Regular  Army :  Provided, 
hotcever,  That  any  officer  or  enlisted  man  of  the  militia  who  shaU  refuse  or 
neglect  to  present  himself  for  such  muster,  upon  being  called  forth  as  herein 
prescribed,  shall  be  subject  to  trial  by  court-martial  and  shall  be  punished  as 
such  court-martial  may  direct 

It  is  thus  evident  that  the  members  of  the  militia  or  National 
Guard,  called  out  by  the  President  under  the  authority  of  this  act, 
enter  the  United  States  service  by  an  individual  muster-in.  There 
could  be  no  other  purpose  or  object  in  said  provision  requiring 
an  individual  muster-in  of  the  members  of  the  militia  or  National 
Guard  thus  called  out,  than  to  definitely  mark  and  designate 
their  transfer  from  the  State  service  to  the  service  of  the  United 
States.  It  is  manifest  that  under  the  terms  of  said  section  7  of  said 
act  as  amended,  the  members  of  said  organizations  were,  up  to  the 
date  of  their  muster  into  the  United  States  service.  State  militiamen 
or  national  guardsmen  in  the  service  of  their  respective  States  or 
Territories,  and  on  and  after  that  date  were  officers  and  enlisted 
men  in  the  military  service  of  the  United  States.  This  necessarily 
appears  from  the  language  of  the  provl^  to  said  section,  which 
states  : 

That  any  officer  or  enlisted  man  of  the  tniUtia  who  shall  refuse  or  neglect  to 
present  himself  for  such  muster  upon  being  called  forth  as  herein  prescribed 
shall  be  subject  to  trial  by  court-martial  and  shall  be  punished  aa  such  ooart- 
martial  shall  direct. 
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He  is  an  ^^  oifioer  or  enlisted  man  of  the  militia ''  until  mustered, 
and  that  muster  in  is  necessary  under  this  act  to  change  his  status 
to  an  officer  or  enlisted  man  in  the  military  service  of  the  United 
States  is  shown  by  the  fact  that  he  subjects  himself  to  trial  and 
punishment  if  he  fails  to  present  himself  for  such  muster. 

That  the  foregoing  is  the  correct  and  only  possible  construction  of 
said  section  is  emphasized  by  the  fact  that  in  the  subsequent  act  of 
Congress,  called  the  ^'National  Defense  Act,"  approved  June  3, 
1916,  39  Stat.,  211,  section  111  of  which  empowers  the  President, 
when  authorized  by  Congress,  to  draft  into  the  military  service  of 
the  United  States  any  or  all  members  of  the  National  Guard  and 
of  the  National  Guard  Reserve  in  time  of  war,  an  individual  muster 
in  to  the  military  service  of  the  United  States  is  not  required  or 
necessary  to  place  the  members  of  the  National  Guard  drafted  or 
called  under  said  act  into  the  military  service  of  the  United  States, 
section  101  of  said  act  expressly  providing  that : 

The  National  Guard  when  called  as  such  into  the  service  of  the  United  States 
shall,  from  the  time  they  are  required  by,  the  terms  of  the  call  to  respond 
thereto,  be  subject  to  the  laws  and  regulations  governing  the  liegular  Army, 
etc. 

The  pensionable  status  of  officers  and  enlisted  men  of  the  militia 
or  National  Guard  called  into  the  service  by  the  President,  under  and 
by  authority  of  the  act  of  June  21,  1903,  22  Stat.,  779,  as  amended 
by  the  act  of  May  27, 1908,  36  Stat.,  400,  is  fixed  and  determined  by 
section  22  of  said  act,  which  provides  as  follows: 

That  when  any  officer,  noncommissioned  officer,  or  private  of  the  militia  is 
disabled  by  reason  of  wounds  or  disabilities  received  or  incurred  in  the  service 
of  the  United  States  he  shall  be  entitled  to  all  the  benefits  of  the  pension  laws 
existing  at  the  time  of  his  service,  and  in  case  such  officer,  noncommissioned 
officer,  or  private  dies  in  the  service  of  the  United  States  or  in  returning  to  his 
place  of  residence  after  being  mustered  out  of  such  service,  or  at  any  time, 
in  consequence  of  wounds  or  disabilities  received  in  such  service,  his  widow 
and  children.  If  any,  shall  be  entitled  to  all  the  benefits  of  such  pension  laws. 

This  is  a  plain  and  explicit  provision  that  the  persons  designated 
in  said  section  shall  be  entitled  to  all  the  benefits  of  existing  pension 
laws  only  if  disabled  "  in  the  service  of  the  United  States?^  As  has 
been  pointed  out  herein,  the  members  of  the  militia  or  National 
Guard,  called  out  under  said  act,  enter  the  military  service  of  the 
United  States  by  muster-in  to  such  service  as  provided  by  section  7 
of  said  act  as  amended,  supra^  and  in  no  other  way.  Until  muster-in 
to  such  service,  in  accordance  with  the  provisions  of  said  section, 
they  are  not "  in  the  service  of  the  United  States,"  but  are  militiamen 
or  national  guardsmen  in  the  service  of  their  respective  States  or 
Territories. 
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It  follows  therefore  that  disability  or  injury  contracted  or  received 
by  such  persons  prior  to  their  muster-in,  would  not  have  been  in- 
curred or  received  "  in  the  service  of  the  United  States,"  and  would 
not  entitle  them  to  the  benefits  of  existing  pension  laws;  in  other 
words,  would  not  be  included  within  the  provisions  of  section  22 
of  said  act  or  pensionable  thereunder. 

That  such  is  the  clear  intent  and  meaning  of  the  provisions  of  sec- 
tion 22  of  said  act  is  manifest  by  contrasting  the  language  therein 
used  with  that  used  in  providing  pensionable  status  for  the  National 
Guard  drafted  into  the  service  of  the  United  States  in  time  of  war 
under  the  **  National  Defense  Act "  of  June  3,  1916,  section  112,  of 
which  provides: 

When  any  officer  or  enUsted  man  of  the  National  Guard  drafted  into  the 
service  of  the  United  States  in  time  of  war  is  disabled  by  reason  of  wounds  or 
disability  received  or  incurred  while  in  the  active  service  of  the  Unted  States 
in  time  of  war,  he  shall  be  entitled  to  all  the  benefits  of  the  pension  laws  ex- 
isting at  the  time  of  his  service,  and  in  case  such  officer  or  enlisted  man  dies 
in  the  active  service  of  the  United  States  in  time  of  war  or  in  returning  to 
his  place  of  residence  after  being  mustered  out  of  such  service,  or  at  any  other 
time  in  consequence  of  wounds  or  disabilities  received  in  such  active  service, 
his  widow  and  children,  if  any,  shall  be  entitled  to  all  the  benefits  of  such 
pension  law& 

Under  this  provision  a  national  guardsman  ^^  drafted  into  the 
service  of  the  United  States  in  time  of  war  "  becomes  entitled  to  the 
benefits  of  existing  pension  laws  merely  from  being  thus  drafted,  if 
disabled  while  in  the  active  service  of  the  United.  States  in  time  of 
war. 

From  the  foregoing  it  is  evident  that  in  the  instant  case  this 
appellant  was  not  "  in  the  military  service  of  the  United  States  "  on 
the  date  he  alleges  he  received  the  injury  to  head,  on  which  his  claim 
for  pension  is  based,  but  was  at  that  date  a  national  guardsman 
in  the  service  of  the  District  of  Columbia,  since  he  was  not  mustered 
in  to  the  military  service  of  the  United  States  until  five  days  after 
he  states  under  oath  said  injury  was  received.  Consequently  he 
was  not  disabled  "by  reason  of  wounds  or  disabilities  received  or 
incurred  in  the  service  of  the  United  States,"  according  to  his  own 
statement,  and  would  not  be  entitled  to  "  all  the  benefits  of  the  pen- 
sion laws  existing  at  the  time  of  his  service  "  because  of  his  alleged 
injury  under  the  provisions  of  section  22  of  the  act  of  Januai*y  21, 
1903,  32  Stat.,  779,  as  amended  by  the  act  of  May  27,  1908,  35 
Stat.,  400. 

The  holding  of  The  Adjutant  General  of  the  Army,  hereinbefore 
set  forth,  that  the  entry  of  this  appellant  as  a  member  of  the  Na« 
tional  Guard  of  the  District  of  Columbia  into  the  military  service  of 
the  United  States  was  on  the  date  he  was  actually  mustered  into 
such  service  by  the  United  States  mustering  officer,  irrespective  of  the 
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date  on  which  he  may  have  reported  at  the  rendezvous  of  his  organ- 
ization, is,  in  the  opinion  of  the  department,  founded  on  a  correct 
interpretation  of  the  law,  and  the  action  of  the  (Jommissioner  of 
Pensions  on  the  ground  stated  is  hereby 
Affirmed. 

Ko.83. 
Ellen,  as  alleged  widow  op  Gustavxts  Bannister. 

Bedded,  May  24,  1917. 

Act  gf  April  10,  1908,  as  Aiiended  by  Act  of  Septbmbeb  8,  1916 — ^AcT  or 
Mabch  3,  1899,  Fourth  Proviso — CJontinuitt  of  Ck>HABiTATioN. 

The  soldier  and  claimant  were  married  December  30,  1901,  and  they  lived  and 
cohabitated  as  husband  and  wife  thereafter  until  his  death  November  1, 
1914,  save  for  an  occasional  separation,  the  longest  of  such  periods  being 
not  over  three  months,  and  which  was  occasioned  by  a  fit  of  temper  on 
the  part  of  both. 

Held:  Such  separations  can  not  be  termed  noncontinuation  of  cohabitation 
finder  the  acts  invoked. 

Decision  In  the  case  of  Mary,  as  widow  of  Charles  H.  Bumbold,  Advance 
Sheets  No.  60,  vol.  20,  P.  D.,  distinguished. 

Hopkins,  Assistant  Secretary: 

The  above-named  claimant  filed  November  16,  1916,  her  applica- 
tion under  the  act  of  April  19,  1908,  as  amended  by  the  act  of  Sep- 
tember 8,  1916,  alleging  that  her  husband,  the  within-named  soldier, 
died  November  1,  1914,  and  that  she  is  entitled  to  a  pension  as  his 
widow  under  the  acts  invoked.  She  was  advised  June  8,  1917,  of 
the  rejection  of  the  claim  on  the  ground  of  no  title,  inasmuch  as  she 
married  him  after  March  3, 1899,  and  did  not  live  and  cohabit  with 
him  continuously  from  date  of  their  marriage  to  the  date  of  his 
death.    An  appeal  was  entered  September  10, 1917. 

The  record  shows  the  soldier  was  enlisted  October  1, 1864,  honor- 
ably discharged  October  28,  1865,  and  married  the  claimant  by  cere- 
noLony  December  30,  1901. 

A  special  examination  was  held  and  the  claimant  testified  she  first 
married  one  Wilson,  probably  in  the  year  1875.  These  parties  lived 
tog^ether  for  a  few  years,  the  precise  period  of  time  not  being  in 
evidence,  and  then  separated.  Claimant  knows  nothing  concerning 
the  whereabouts  of  her  first  husband  since  their  separation,  and 
could  give  no  information  whatever  regarding  any  person  who  had 
any  knowledge  concerning  him  after  they  parted.  In  the  year  1892 
she  married  one  Lewis,  and  these  parties  lived  together  until  the 
death  of  Lewis,  at  some  date  not  in  evidence.  After  the  death  of 
Lewis,  she  married  the  soldier  December  30,  1901. 
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The  soldier  and  claimant,  according  to  fairly  reliable  testimony, 
appear  to  have  lived  happily  together  as  husband  and  wife  for  five 
or  six  years  when,  evidently  in  a  fit  of  temper  on  the  part  of  both, 
the  soldier  left  his  home  and  went  to  Chicago  and  pursued  his  usual 
vocations,  and  the  claimant  went  to  the  town  of  Niles,  Mich.,  and 
obtained  work  as  a  domestic.  While  the  precise  length  of  time  of  this 
so-called  separation  can  not  be  determined  by  the  evidence  it  was 
probably  not  over  two  or  three  months,  at  the  end  of  which  time  the 
soldier  came  back  to  the  claimant  and  they  lived  together  as  hus- 
band and  wife,  apparently  without  any  further  disagreement,  until 
his  death. 

The  testimony  shows  they  were  at  other  times  occasionally  away 
from  one  another,  sometimes  because  of  quarrels  and  again  in  the 
natural  course  of  events;  but  these  separations  were  too  inconse- 
quential to  play  any  part  in  the  issue. 
•  It  is  not  considered  necessary,  certainly  not  in  the  present  instance, 
to  lay  down  any  hard  and  fast  rule  as  to  what  Congress  meant,  in 
minute  detail,  by  the  use  of  the  words  "  lived  and  cohabited  ♦  ♦  ♦ 
continuously  from  the  date  of  the  marriage  to  the  date  of  his  detfth." 
The  legal  significance  of  the  term  is  the  same  as  in  ordinary  parlance 
and  should  be  so  interpreted  without  giving  it  any  strained  or 
forced  meaning.  Because  a  husband  and  wife  occasionally  quarrel, 
have  dissensions,  disputes  and  disagreements,  in  consequence  of 
which,  in  a  fit  of  temper  or  otherwise,  they  part,  even  for  some 
little  period  of  time,  but  afterwards  oome  together  again  and  live 
as  husband  and  wife  until  the  death  of  one  of  them,  it  can  not  be 
said  that  the  parties  did  not  live  and  cohabit  continuously  from 
marriage  until  death. 

The  record  shows  this  claim  was  rejected  under  the  fourth  proviso 
of  the  act  of  March  3,  1899,  as  construed  by  the  department  in  the 
Kumbold  case,  decided  March  27,  1917,  vol.  20,  P.  D.,  211.  In 
that  case  the  marriage  took  place  October  1,  1899,  and  the  parties 
lived  and  cohabited  together  as  husband  and  wife  for  four  months 
only.  The  soldier  deserted  his  wife  February  20,  1900,  matri- 
monial relations  ceased  on  said  date,  were  never  resumed,  and 
the  soldier  died  nearly  15  years  thereafter  in  the  Ohio  Soldiers'  and 
Sailors'  Home,  Erie  County,  Ohio.  It  was  held,  and  properly  so, 
that  there  was  not  a  continuity  of  cohabitation  as  husband  and  wife 
from  the  date  of  their  marriage,  October  1,  1899,  to  the  death  of  the 
soldier,  November  8,  1914.  There  is  nothing  however  in  the  Rum- 
bold  decision  which  would  warrant  any  holding  that  there  was  not 
a  continuity  of  cohabitation  in  a  case  where,  during  a  married  life 
of  13  years,  the  parties,  by  reason  of  dissensions,  lived  apart  for  a 
few  months  and  then  became  reconciled  and  lived  together  there- 
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after  as  husband  and  wife  for  6  or  7  years  and  until  the  death  of 
the  soldier. 

The  wording  of  the  statute,  irrespective  of  technical  refinement  of 
language,  does  not  warrant  such  a  strained  construction  as  has  been 
placed  thereupon.  The  department  therefore  can  not  sustain  the 
rejection  of  the  claim  on  the  ground  stated,  and  the  action  appealed 
from  is 

Reversed. 


Ko.84. 


Mart,  as  widow  of  Ritchie  Blagkwell,  George  W.  Blackwell, 

claimant. 

Decided  June  ti,  1918. 

AccBinED  Pension — ^Acr  OY  Mabch  2,  1895 — RziMBUBSKinBNT — ^Acr  or  September 
8,  1916,  Section  1 — Automatic  Increase  or  Rate — ^Pending  Claim-*— Right 
TO  Reopen. 

The  pensioner  was  the  wife  of  a  soldier  during  the  period  of  his  service  in 
the  Civil  War  and  was  In  receipt  of  $12  per  month  as  his  widow  prior  to 
the  passage  of  the  act  of  September  8,  1916.  She  died  May  1,  1917,  her 
rate  of  pension  was  not  increased  after  said  first-mentioned  date,  and  the 
accrued  pension  was  calculated  at  $12  per  month. 

Held:  Section  1  of  the  act  of  September  8,  1916,  automatically  increased  the 
rate  of  pension  of  a  widow  who  was  the  lawful  wife  of  a  soldier  during 
the  period  of  his  service  In  the  Civil  War  to  $20  per  month,  and  said  act 
does  not  contemplate  or  require  an  application  for  such  increase  to  be 
filed. 

A  claim  for  such  increase  is  made,  by  law,  a  pending  claim,  and  a  claimant  for 
reimbursement  has  the  right  to  reopen  such  a  claim  in  order  to  Increase 
the  amount  of  the  fund.  Widow  of  John  W.  Day,  18  P.  D.,  485.  Jouett 
alias  Berry,  1146  L.  B.,  476,  overruled. 

Section  496a  of  the  Rules  and  Regulations  of  the  Practice  of  the  Pension  Bu- 
reau, approved  May  81,  1917,  in  so  far  as  it  is  in  contravention  of  the 
principles  enunciated  herein,  is  abrogated. 

Hopkins,  Aamtant  Secretary: 

Mary,  as  widow  of  Kitchie  Blackwell,  formerly  of  Company  G, 
Thirty-ninth  New  York  Volunteer  Infantry,  and  a  pensioner  under 
the  act  of  April  19,  1908,  at  $12  per  month,  died  May  1,  1917,  leav- 
ing an  accrued  pension  of  $36.20.  The  claimant,  Greorge  W.  Black- 
well,  filed  his  application  for  reimbursement  June  25,  1917,  and  the 
claim  was  approved  for  $93.50.  An  appeal  was  entered  October  2, 
1917,  in  which  it  is  contended  that  the  widow's  pension  should  have 
been  at  the  rate  of  $20  per  month  from  September  8, 1916,  up  to  the 
date  of  her  death,  and  therefore  the  accrued  pension  should  be  a 
much  greater  sum  than  that  shown  by  the  record. 

It  appears  from  an  inspection  of  the  files  that  this  pensioner  mar- 
ried the  soldier  July  2, 1860;  that  he  was  enlisted  December  21, 1863, 
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honorably  discharged  July  1, 1865,  died  August  1, 1901,  and  that  said 
widow  never  remarried.  The  act  of  September  8,  1916,  so  far  as  it 
affects  the  present  case  is  as  follows : 

That  from  and  after  the  passage  of  this  act  the  rate  of  pension  for  a  widow, 
now  on  the  roU  or  hereafter  to  be  placed  on  the  pension  roU  and  entitled  to  re- 
ceive a  less  rate  than  hereinafter  provided,  who  was  the  lawful  wife  of  any 
officer  or  enlisted  man,  in  the  Army,  Navy,  or  Marine  Corps  of  the  United 
States  during  the  period  of  his  service  in  the  Civil  War,  shall  be  $20  per 
month    ♦    ♦    ♦. 

This  language  is  unquestionably  mandatory  and  gives  an  auto- 
matic increase  of  pension  to  those  so  entitled  by  its  terms.  The 
pensioner's  rate  prior  to  the  p^issage  of  the  act  was  $12  per  month, 
and  as  the  record  shows  she  was  the  lawful  wife  of  an  enlisted  man 
in  the  Army  during  his  period  of  service  in  the  Civil  War  she  was 
therefore  entitled  to  an  increase  to  $20  per  month. 

The  first  quarterly  payment  due  pensioner  after  the  passage  of  the 
act  appears  to  have  been  November  4,  1916,  and  the  increased  rating 
between  the  date  of  the  passage  of  the  act  and  November  4,  1916, 
should  have  been  at  the  rate  of  $20  per  month,  but  the  rate  was  cal- 
culated at  $12  per  month  and  so  it  was  for  the  next  quarter  ending 
February  4,  1917. 

In  reporting  on  the  appeal  the  Commissioner  of  Pensions  states  in 
part  as  follows : 

The  late  pensioner  was  past  70  years  of  age  on  September  8,  1916,  and  had 
been  the  wife  of  soldier  during  his  Civil  War  service,  but  action  in  settlement  of 
claim  for  reimbursement  was  governed  by  section  496a  of  practice  dated  May  25, 
1917,  and  approved  by  the  honorable  assistant  secretary  on  the  31st  of  said 
month,  which,  in  part,  is  to  the  effect  that  "  there  shall  be  no  automatic  Increase 
after  death  in  connection  with  a  claim  for  reimbursement" 

The  portion  of  the  act  quoted  being  mandatory,  the  adoption  or  ap- 
plication of  any  Rule  of  Practice  which  would  result  in  nullifying  the 
law  is  not  only  unwarranted  but  unlawful.  The  rate  of  pension  in 
this  case  was  increased  automatically  by  operation  of  law  from  $12  to 
$20  per  month,  and  it  was  not  necessary  in  order  to  receive  the  benefits 
of  the  act  of  September  8, 1916,  supra,  that  pensioner  file  an  applica- 
tion under  said  act. 

Had  the  statute  been  fulfilled  the  accrued  pension  fund  at  the  date 
of  the  pensioner's  death  would  have  been  in  excess  of  what  is  now  re- 
ported. The  department  upon  this  proceeding,  after  having  carefully 
considered  the  laws  applicable,  can  conceive  of  no  valid  reason  why 
the  claim  for  reimbursement  should  not  be  allowed,  either  in  full  or 
for  such  portion  of  the  amount  legally  due  pensioner  under  the  act  of 
September  8, 1916,  supra,  as  is  found  to  be  reasonable  and  just  accord- 
ing to  the  proof  presented. 

It  was  held  in  the  case  of  Henrichs,  10  P.  D.,  321,  that  a  pension 
claim  is  always  pending  until  it  is  allowed,  and  there  can  be  no  ques- 
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tion  but  that  this  pensioner  had  a  claim  pending  in  the  bureau  for  an 
increase  from  $12  to  $20  per  month  since  September  8, 1916. 

In  the  decision  promulgated  June  30,  1911,  in  the  case  of  Mar- 
garet A.,  widow  of  John  W.  Day,  18  P.  D.,  425,  the  department  held 
in  express  terms  that  a  claimant  for  reimbursement  had  the  right  to 
reopen  a  pension  claim  for  the  purpose  of  creating  an  accrued  pen- 
sion fund  from  which  he  might  be  reimbursed,  notwithstanding  the 
fact  that  the  pension  claim  had  been  adjudicated  unfavorably  prior 
to  the  death  of  the  pensioner  or  applicant  for  pension. 

It  was  held  in  said  decision : 

The  act  of  March  2,  1895,  limits  the  right  to  be  paid  the  accrued  pension  to 
the  widow,  or  to  the  child  or  children  under  16  years  of  age  at  the  date  of  the 
soldier's  death.  Under  this  statutory  limitation  the  department  has  recognized 
without  question  the  right  of  the  said  widow  or  children  to  reopen  a  soldier's 
claim  for  the  purpose  of  establishing  its  validity,  thereby  creating  an  accrued 
pension  fund  which  may  be  paid  to  them.  No  other  right  to  this  accrued  pen- 
sion yests  in  any  other  person,  save  that  the  act  allows,  provided  there  is  no 
widow  or  child,  the  proper  party  to  be  reimbursed  for  the  expenses  of  the 
last  sickness  and  burial. 

If  the  widow  or  children  under  this  act  are  permitted  to  take  such  pro- 
cedure looking  to  the  creation  of  a  fund  which  must  certainly  be  terme<^  an 
accrued  pension  and  which  may  be  paid  to  them,  then,  there  being  no  difference 
whatever  in  the  nature  of  the  claims,  it  would  appear  only  consistent  to  say 
that  such  a  fund  may  be  created  by  one  who  claims  only  for  reimbursement. 
The  right  to  an  accrued  pension  and  to  reimbursement  are  so  linked  together 
In  the  language  of  the  act  that  there  is  no  other  possible  logical  deduction. 

The  reason  why  a  claimant  for  reimbursement  has  a  right  to 
prosecute  certain  claims  for  pensions  after  the  death  of  the  pen-^ 
sioner  is  exhaustively  set  forth  in  the  Day  decision,  it  being  ob- 
served that  in  said  decision  the  departmental  decision  in  the  case  of 
Jouett,  alias  Berry,  1146  L.  B.,  476,  was  expressly  overruled,  so  far 
as  it  was  in  contravention  with  this  principle. 

If  a  claimant  for  reimbursement  has  the  right  to  reopen  a  claim 
that  has  been  rejected  during  the  lifetime  of  the  pensioner,  a  fortiori, 
he  should  have  the  right  to  reopen  a  claim  made  pending  by  law  as 
shown  by  the  facts  of  record  prior  to  the  pensioner's  death. 

In  so  far  as  section  496a  of  the  rules  and  regulations  of  the  prac- 
tice of  the  Pension  Bureau  approved  May  31, 1917,  announces  a  dif- 
ferent rule  from  that  herein  set  forth,  it  is  hereby  abrogated. 

The  action  complained  of  whereby  the  Commissioner  of  Pensions 
refused  to  increase  the  rating  of  the  pensioner  from  September  8, 
1916,  to  the  date  of  her  death,  from  $12  to  $20  per  month,  was 
strictly  in  accordance  with  the  then  governing  rule  of  practice,  here- 
inbefore referred  to.  In  vi^w  of  the  fact,  however,  that  said  rule  is 
hereby  abrogated,  the  case  is  remanded  for  readjudication  in  con- 
formity with  the  principles  herein  announced,  and  the  action  com- 
plained of  is    • 

Vacai^ed. 
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The  departmental  decision  rendered  in  this  case  May  28,  1918,  is 
hereby  recalled  and  vacated,  and  this  decision  promulgated  in  lien 
thereof. 


No.  85. 

Annie,  as  widow  of  Charles  Ennels,  Annie  May  Richardson, 

claimant. 

Decided  JiUy  2S,  1918. 

Reimbubsement — Act  of  Septembeb  8,  1916,  Section  1 — ^Pbovision  fob  In- 
CBEASEo  Rate  Afteb  Reaching  the  Age  of  70  Yeabs — Filing  of  Application 
Necessabt. 

The  pension  of  a  widow  who  has  reached  the  age  of  70  years,  but  who  was 
not  the  wife  of  the  soldier  or  sailor  during  the  period  of  his  serviee  In 
the  Civil  War,  Is  not  automatically  Increased  by  the  terms  of  section  1  of 
the  act  of  September  8, 1916. 

Said  section  contemplates  and  requires  an  application  for  such  increase  to  be 
filed  during  the  lifetime  of  the  widow  pensioner  accompanied  by  «atiB- 
factoi'y  proof  that  she  has  reached  the  age  whereby  she  would  be  entitled 
to  such  Increase. 

Case  of  Mary,  as  widow  of  Ritchie  Blackwell,  No.  84,  Advance  Sheets,  T<dume 
20,  P.  D.,  distinguished. 

Hopkins,  Assistant  Secretary: 

Annie,  widow  of  Charles  Ennels,  United  States  Navy,  died  August 
21,  1917,  leaving  an  accrued  pension  of  $31.20,  the  rate  being  calcu- 
lated at  $12  per  month  under  the  act  of  April  19,  1908.  The  claim- 
ant, Annie  May  Richardson,  filed  August  28,  1917,  her  application 
for  reimbursement,  and  the  sum  of  $124.90  was  approved.  An  ap* 
peal  was  entered  November  12,  1917,  in  which  it  is  virtually  con- 
tended that  the  rate  of  pension  due  the  said  widow  should  have  been 
$20  per  month  under  the  act  of  September  8,  1916,  and  not  $12  per 
month  under  the  act  of  April  19,  1908.  It  is  further  contended  that 
the  filing  of  an  application  for  the  increased  rate  under  section  1  of 
the  act  of  September  8,  1916,  is  not  contemplated  or  necessary. 

It  appears  from  the  papers  that  this  widow  pensioner  had  been  in 
receipt  of  a  pension  from  February  15,  1911,  at  the  rate  of  $12  per 
month  under  the  act  of  April  19,  1908.  The  record  further  shows 
that  the  soldier  was  enlisted  July  5, 1864,  honorably  discharged  July 
4,  1867,  married  the  claimant  July  9,  1870,  and  died  February  12, 
1911. 

The  issue  herein  involves  a  construction  of  that  portion  of  the  firfifc 
section  of  the  act  of  September  8,  1916,  which  is  as  follows : 

That  from  and  after  the  passage  of  this  act  the  rate  of  pension  for  a  widow 
now  on  the  roll  or  hereafter  to  be  placed  on  the  pension  roll  and  entitled  ta 
receive  a  less  rate  than  hereinafter  provided,  who  was  the  lawful  wife  of  any 
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.ifficer  or  enlisted  man  in  the  Army,  Navy,  or  Marine  Corps  of  the  United  States, 
during  the  period  of  his  service  in  the  Civil  War,  shall  be  f20  per  month,  and 
the  rate  of  pension  for  a  widow  of  an  officer  or  enlisted  man  of  the  Army,  Navy, 
or  Marine  Corps  of  the  Unlt^  States,  who  served  in  the  Civil  War,  the  War 
with  Mexico,  or  the  War  of  Eighteen  hundred  and  twelve,  now  on  the  roll  or 
hereafter  to  be  placed  on  the  i)ension  roll  and  entitled  to  receive  a  less  rate 
than  hereafter  provided,  who  has  reached  or  shall  hereafter  reach  the  a^ 
of  seventy  years,  shall  be  $20  per  month. 

The  department  construed  this  section  in  the  reimbursement  claim 
of  Mary,  as  widow  of  Ritchie  Blackwell,  George  W.  Blackwell,  claim- 
ant, Advance  Sheets,  No.  84,  volume  20,  P.  D.,  in  so  far  as  it  had 
te  do  with  those  widow  pensioners  who  were  wives  of  soldiers  or 
sailors  during  their  period  of  service  in  the  Civil  War,  but  it  did  not 
<Kmstrue  it  as  to  those  who  had  reached  the  age  of  70  years. 

It  will  be  seen  that  this  section  increases  the  rate  of  two  classes  of 
widow  pensioners  to  $20  per  month,  viz,  those  who  were  the  wives 
of  soldiers  or  sailors  during  the  period  of  their  service  in  the  Civil 
War,  and  those  who  are  widows  of  soldiers  or  sailors  who  served  in 
the  War  of  1812,  the  Civil  War,  and  the  War  with  Mexico,  when  said 
widows  have  reached  the  age  of  70  years. 

In  the  case  of  a  widow  who  was  the  wife  of  a  soldier  or  sailor 
during  the  period  of  his  service  in  the  Civil  War,  such  fact  is  always 
apparent  on  the  face  of  the  papers  in  her  own  pension  claim,  and  in 
such  cases,  as  was  shown  in  the  departmental  decision  supra,  the 
section  grants  an  automatic  increase  to  $20  per  month  without  the 
filing  of  any  application  therefor;  and  this  for  the  reason  that  all 
proofs  necessary  in  such  claims  are  in  the  files. 

In  the  second  case  however  the  conditions  are  different,  for  before 
the  rating  of  this  class  of  pensioners  can  be  increased  to  $20  per 
month  it  must  be  alleged  and  shown  by  satisfactory  proof  that  the 
pensioner  has  reached  70  years  of  age.  It  becomes  necessary  then 
for  those  who  claim  they  are  entitled  to  an  increase  to  $20  per  month 
on  account  of  age  to  file  an  application  therefor  and  submit  satisfac- 
tory proof  of  the  fact  that  they  have  reached  the  age  whereby  they 
would  be  entitled  to  such  increase. 

In  the  first  instance  the  act  automatically  increases  the  rate  of  one 
who  was  the  lawful  wife  of  a  soldier  or  sailor  during  the  period  of 
his  service  in  the  Civil  War,  and  therefore  no  application  is  neces- 
sarv  to  be  filed.  In  the  second  instance  however  the  terms  of  the 
section  can  not  be  fulfilled  without  the  filing  of  an  application ;  for 
with  this  class  of  cases  there  is  no  automatic  increase.  There  is 
something  yet  to  be  proved,  and  the  proof  must  correspond  to  the 
allegations  in  the  application. 

This  claim  was  rejected  under  Rule  496a  of  the  Rules  of  Practice 
in  the  Pension  Bureau,  and  this  rule  was  abrogated  by  the  depart- 
mental decision  herein  referred  to.    It  was  not  abrogated  however 
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until  after  the  action  was  taken  in  the  present  claim,  and  said  action 
was  therefore  then  proper.  It  can  not  however  now  stand ;  but  this 
is  wholly  immaterial  in  the  present  case.  This  widow  pensioner  was 
not  the  wife  of  a  soldier  or  sailor  during  his  period  of  service  in  the 
Civil  War  and  therefore  was  not  entitled  under  any  circumstances 
to  have  her  rate  automatically  increased.  She  was  the  widow  of  a 
soldier  who  served  in  the  Civil  War,  and  may  or  may  not  have  been 
70  years  of  age  at  the  date  of  the  passage  of  the  act  in  question ;  but 
she  filed  no  application  for  such  increase  and  there  is  nothing  to  show 
she  was  entitled  to  it,  because  it  was  not  shown  prior  to  her  death 
that  she  had  reached  the  age  of  70  years. 

The  statute  governing  reimbursement  specifically  refers  to  an 
^'  accrued  "  pension,  and  it  has  always  been  consistently  held,  in  con- 
formity with  the  Attorney  General's  opinion,  19  Op.  2,  tiiat  an  ac- 
crued pension  means  "money  unpaid  by  the  Oovemment  to  which 
a  pensioner  or  one  who  had  a  valid  pending  claim  for  pension  would 
be  entitled  at  the  time  of  his  death." 

This  widow  pensioner  was,  at  the  date  of  her  death,  entitled  to  a 
rating  of  $12  per  month  and  not  at  the  rate  of  $20  per  month  for  the 
reasons  above  stated. 

There  was  no  error  in  the  action  complained  of  whereby  the  ac- 
crued pension  was  calculated  at  $12  per  month,  and  it  is 

AffirTTied. 


Ko.  86. 

Nettie  M.,  as  widow  of  Hiram  M.  CHrrxENDEN'. 

Decided  Julu  SI,  1918, 

War-Risk  Insurance  Act,  as  Amended  by  Acts  of  Oct<»er  6,  1917,  and  Ju!ri. 
25, 1918,  Section  312 — ^Retired  Officers  and  Enlisted  Men — Status — ^JuRia- 
diction  Reestabushed— Effect — Procedure. 

The  war-risk  Insurance  act  of  September  2,  1914,  as  amended  October  6,  1917, 
section  312,  took  away  the  Jurisdiction  of  the  Pension  Bureau  as  to  certain 
claims  for  pension  filed  by  the  widow,  children,  or  dependents  on  account 
of  the  death  of  a  retired  officer  or  enlisted  man. 

The  amendment  to  said  act,  section  312,  approved  June  25,  1918,  reestablished 
the  jurisdiction  of  the  Pension  Bureau  over  such  claims  tlie  same  as  If  its 
Jurisdiction  had  never  been  lost. 

If  an  application  for  such  pension  has  been  filed  prior  to  June  26,  1918,  and 
the  claim  has  not  yet  been  adjudicated,  the  Pension  Bureau  should  deter- 
mine said  claim  without  the  filing  of  a  new  declaration.    If  such  a  claim 

r 

has  been  adjudicated,  then  when  such  fact  is  brought  to  the  attention  of 
the  Bureau  the  claim  should  be  reopened.  Upon  the  filing  of  a  petition 
therefor  such  a  case  should  be  reopened. 

Case  of  Fitzpatrlck,  No.  81,  Advance  Sheet,  volume  20  P.  D.,  distinguished. 
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Hopkins,  Assistant  Secretary : 

Nettie  M.,  as  widow  of  Hiram  M.  Chittenden,  a  retired  brigadier 
general.  United  States  Army,  filed  her  application  for  pension  under 
the  general  law  December  13,  1917,  and  was  advised  January  81, 
1918,  of  its  rejection  by  virtue  of  section  812  of  the  war-risk  insur- 
ance act,  in  that  the  Pension  Bureau  had  no  jurisdiction  to  entertain 
the  claim.  An  appeal  was  entered  April  19,  1918,  and  on  account 
of  the  importance  of  the  issue  it  has  been  advanced  on  the  docket. 

The  record  shows  this  officer  was  a  cadet  in  the  military  academy 
at  West  Point  from  July  1,  1880,  to  June  15,  1884,  appointed  a 
second  lieutenant.  United  States  Army,  June  16,  1884,  and  when 
retired  February  10, 1910,  held  the  rank  of  brigadier  general,  United 
States  Army.  He  married  the  claimant  January  80,  1884,  died 
December  13, 1917,  and  she  has  not  remarried. 

The  law  applicable  and  in  force  when  this  action  was  taken  was 
section  312  of  the  war-risk  insurance  act,  approved  September  2, 
1914,  as  amended  October  6, 1917,  and  is  as  follows : 

That  compensation  under  this  article  shaU  not  be  paid  while  the  person  is 
in  receipt  of  service  or  retirement  pay.  The  laws  providing  for  gratuities  or 
payments  In  the  event  of  death  in  the  service  and  existing  pension  laws  shall 
not  be  applicable  after  the  enactment  of  this  amendment  to  persons  now  in  or 
hereafter  entering  the  military  or  naval  service,  or  to  their  widows,  children, 
or  their  dependents,  except  In  so  far  as  rights  under  any  such  law  shall  have 
heretofore  accrued. 

The  department  considered  the  identical  issue  raised  by  the  present 
appeal  in  its  decision  promulgated  May  15, 1918,  in  the  case  of  Anna^ 
as  widow  of  Michael  Fitzpatrick,  No.  81,  Advance  Sheets,  volume  20, 
P.  D.,  and  it  was  therein  shown  that  under  the  law  then  in  force, 
officers  and  enlisted  men  on  the  retired  list  were  members  of  the 
regular  Army  by  virtue  of  the  national  defense  act  approved  June  3, 
1916;  and  it  logically  followed  that  if  a  retired  officer  or  enlisted 
man  dies  in  the  service  subsequent  to  October  6, 1917,  the  Department 
of  the  Interior  had  no  jurisdiction  to  hear  or  determine  a  claim  for 
pension  filed  by  his  widow,  children,  or  dependents  on  account  of 
his  death.  This  conclusion  was  made  necessary  by  the  terms  of  the 
section  in  question  for  the  reason  that  such  a  man  was  in  the  mili- 
tary service  of  the  United  States  on  October  6, 1917. 

Since  the  rendering  of  this  decision  however  the  law  has  been 
changed  by  an  amendment  to  the  war-risk  insurance  act,  which 
amendment  was  approved  June  25,  1918,  and  section  312  now  is 
as  follows: 

That  compensation  under  this  article  shall  not  be  paid  while  the  person  is 
in  receipt  of  service  or  retirement  pay.  The  laws  providing  for  gratuities  or 
payments  in  the  event  of  death  in  the  service  and  existing  pension  laws  shall 
not  be  applicable  after  the  enactment  of  this  amendment  to  any  person  in  the 
active  miUtary  or  naval  service  on  the  sixth  day  of  October,  nineteen  hundred 
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and  seventeen,  or  who  thereafter  entered  the  active  military  or  naral  service, 
or  to  their  widows,  children,  or  their  dependents,  ezc^t  in  so  far  as  rights 
under  any  such  law  have  heretofore  accrued. 

After  an  analysis  of  section  812  as  it  now  exists  it  will  be  seen 
that  the  only  effect  of  said  amendment  to  said  section,  so  far  as  it 
involves  the  present  issue,  was  to  add  the  word  "  active "  bef (»«  the 
words  "military  or  naval  service,"  thus  reinvesting  the  Pension 
Bureau  with  jurisdiction  over  claims  arising  under  the  pension  laws 
in  cases  where  the  soldiers  through  whom  the  pension  is  claimed 
were  not  on  "  the  sixth  day  of  October,  nineteen  hundred  and  seven- 
teen," in  the  active  service. 

It  is  reiterated,  on  account  of  its  vital  importance,  that  there  is 
no  change  in  the  law  as  it  stood  October  6, 1917,  so  far  as  dates  are 
concerned,  the  only  change  being  as  to  the  status  of  the  officer 
or  soldier;  and  in  this  connection  it  should  be  observed  that  the 
words  "shall  not  be  applicable  after  the  enactment  of  this  amend- 
ment "  are  exactly  the  same  as  they  were  in  the  law  of  October  6, 1917. 

Under  the  law  as  amended  October  6,  1917,  a  claim  based  on  the 
service  of  a  retired  officer  or  enlisted  man — as  his  status  was  October 
6,  1917 — could  not  be  determined  by  the  bureau  for  lack  of  jurisdic- 
tion. As  it  now  stands  amended,  inasmuch  as  a  retired  man  was  not 
in  "  active  service  "  October  6,  1917,  the  bureau  has  jurisdiction. 

The  department  concurs  in  the  conclusion  of  the  Commissioner  of 
Pensions  on  file  in  this  case  wherein  he  states  it  to  be  his  belief  that 
the  amendment  of  October  6,  1917,  absolutely  ended  the  action  of 
the  Bureau  of  Pensions  as  to  pension  claims,  except  as  to  rights 
already  accrued.  However,  the  amendment  of  June  25,  1918,  re- 
established the  jurisdiction  of  the  bureau  as  to  officers  and  enlisted 
men  on  the  retired  list,  so  that  it  remains  as  it  was  before  its  juris- 
diction was  taken  away. 

The  sum  of  the  whole  matter  is  this :  The  Department  of  the  In- 
terior has  exactly  the  same  jurisdiction  over  this  class  of  claims  that 
it  had  October  5,  1917.  There  was  a  hiatus  from  October  6,  1917, 
to  June  25,  1918,  and  between  those  dates  the  bureau  had,  for  the 
time  being,  no  jurisdiction  to  entertain  an  application  for  such 
pension.  But  the  new  amendment  reestablished  the  jurisdiction  of 
the  bureau  in  this  particular  as  of  October  6,  1917,  the  same  as  if  it 
had  never  lost  it. 

The  action  complained  of  was  in  full  accord  with  the  law  as  it 
then  stood,  but  inasmuch  as  the  law  has  been  changed  it  is  necessary 
that  the  procedure  in  the  bureau  be  in  accordance  therewith. 

It  is  not  believed  necessary,  under  the  changed  condition  of  the 
law,  that  a  new  application  be  filed  in  the  Pension  Bureau.  If  no 
application  has  been  filed  prior  to  June  25, 1918,  one  must  necessarily 
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be  filed  thereafter,  but  if  an  application  was  filed  prior  to  said  last- 
mentioned  date  and  the  claim  has  not  yet  been  adjudicated,  it  should 
be  determined  under  the  law  as  it  now  stands.  In  cases  where  the 
claim  has  already  been  adjudicated,  then  when  such  fact  is  brought 
to  the  attention  of  the  Commissioner  of  Pensions  it  should  be  re- 
opened and  the  bureau  take  jurisdiction  over  the  claim.  If  the 
attention  of  said  official  has  not  been  directed  in  any  particular 
instance,  then  upon  the  filing  of  a  proper  petition  the  case  should  be 
reopened. 

The  case  is  remanded  for  readjudication,  and  the  action  com- 
plained of  is 

Vacated. 


No.  87. 

Charlotte,  as  widow  of  Hiram  S.  Barber, 

Decided  November  SO,  1917, 

Retckwal — Section  2,  Act  of  Septembeb  8,  1916 — ^Remarbiage  to  same  person. 

a  widow  who,  after  the  death  of  the  soldier  through  whom  she  was  pensioned, 
contracts  two  marriages,  both  with  the  same  person,  and  is  again  a  widow» 
the  first  of  such  marriages  having  been  dissolved  by  divorce  on  her  appli» 
cation  and  without  fault  on  her  part,  is  not  entitled  to  renewal  of  pension 
under  section  2  of  the  act  of  September  8,  1916. 

The  legal  effect  of  the  second  of  such  marriages  so  far  as  title  is  concerned 
is  the  same  as  though  she  had  married  another  person. 

Hopkins,  Assistant  Secretary^  to  Com/missioner  of  Pensions: 

Dear  Mr.  Commissioner:  In  your  communication  under  date  of 
September  21, 1917,  you  submit  the  following  question  for  considera- 
tion by  this  department:  Has  a  soldier's  widow  title  to  renewal  of 
pension  under  section  2  of  the  act  of  September  8,  1916,  if,  since  his 
death,  she  has  contracted  two  marriages,  both  with  the  same  person, 
and  is  again  a  widow,  the  first  of  said  marriages  having  been  dis- 
solved by  divorce  on  her  application? 

This  question,  you  state,  arises  in  the  claim  for  renewal  of  pension 
under  section  2  of  the  act  of  September  8,  1916,  of  Charlotte  Perry, 
formerly  widow  of  Hiram  S.  Barber,  Company  1,  Fifty-fifth  Ohio 
Infantry,  Widow's  Certificate  230640,  filed  April  28,  1917,  wherein 
the  material  facts  in  her  declaration  appear  to  be  as  follows: 
As  widow  of  Barber  she  was  allowed  pension  and  her  name  dropped 
from  the  roll  because  of  her  marriage  June  21,  1898,  to  Newton 
Perry;  that  she  was  divorced  from  Perry  September  25,  1901,  and 
remarried  him  November  22, 1905.  He  died  April  3,  1917,  and  since 
his  death  she  has  not  remarried. 
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That  part  of  section  2  of  the  act  of  September  8,  1916,  invoked  by 

the  claimant  is  as  follows : 

That  any  widow  of  an  officer  or  enlisted  man  who  served  in  the  Army,  Navy, 
or  Marine  Corps  of  the  United  States  during  the  Civil  War  wliose  name  waa 
placed  or  shall  hereafter  be  placed  on  the  pension  roll,  under  any  existing  law, 
and  whose  name  has  been  or  shall  hereafter  be  dropped  from  said  pension  roll 
by  reason  of  her  marriage  to  another  person  who  has  since  died  or  shall  here- 
after die,  or  from  whom  she  has  been  heretofore  or  shaH  be  hereafter  divorced 
upon  her  own  application  and  without  fault  on  her  part,  shall  be  entitled  to 
have  her  name  again  placed  on  the  pension  roll  at  the  rate  allowed  by  the  law 
under  which  she  was  formerly  pensioned,  and  the  law  or  laws  amendatory 
thereof,  unless  she  be  entitled  to  a  greater  rate  of  jxinsion  under  the  provisions 
of  section  one  of  this  act,  such  pension  to  commence  from  the  date  of  filing  her 
application  In  the  Bureau  of  Pensions  after  the  passage  of  this  act. 

In  decision  promulgated  March  27, 1917,  Renewal  of  Widow's  Pen- 
sion, 20  P.  D.,  Advance  Sheets  No.  61,  the  department  held  substan- 
tially that  the  provisions  of  section  2  of  the  act  of  September  8, 1916, 
are  not  extended  to  a  widow  who  has  contracted  more  than  one  mar- 
riage since  the  soldier's  death,  as  the  period  she  would  be  entitled  to 
receive  pension  under  said  section  would  cease  with  her  second  mar- 
riage.   In  the  course  of  said  decision  the  following  occurs: 

Had  Congress  Intended  to  provide  renewal  of  pension  to  a  widow  of  a  soldier 
of  the  Civil  War  whenever  a  marriage  she  contracted  was  dissolved  by  death 
or  divorce  doubtless  it  would  have  so  provided  by  appropriate  legislation.  In 
the  absence  of  such  legislation  it  Is  needless  to  say  there  can  be  no  authority 
for  renewal  of  pension  to  a  widow  who  has  contracted  more  than  one  marriage 
since  the  soldier's  death.  The  language  of  section  2  does  not  contemplate  her 
having  contracted  more  than  one  such  marriage;  rather  what  it  does  contem- 
plate, and  this  should  not  be  lost  sight  of.  Is  that  a  second  marriage  by  a 
soldier's  widow  defeats  title  to  pension  which  it  grants.  Otherwise  a  widow's 
name  placed  on  the  pension  roll  under  said  section  would  not  be  dropped  there- 
from in  the  event  of  her  marrying  again. 

The  fact  that  both  of  claimant's  marriages  since  the  soldier's 
death  were  with  the  same  person  would  not  avail  her  in  her  claim. 
if  in  such  a  case,  as  in  a  case  where  the  subsequent  marriages  were 
with  different  persons,  the  pensionable  period  under  section  2  would 
terminate  with  the  second  marriage.  Suppose  the  claimant's  second 
marriage  was  contracted  subsequent  to  the  approval  of  the  act  of 
September  8,  1916,  and  when  contracted  she  was  in  receipt  of  pen- 
sion under  section  2,  the  first  marriage  having  been  dissolved  by 
divorce  on  her  application  without  fault  on  her  part.  If  such  were 
the  facts  it  would  be  perfectly  clear  that  her  pensionable  period 
under  section  2  would  terminate  on  her  second  marriage,  and  her 
name  would  be  dropped  from  the  roll  as  would  the  name  of  any 
widow,  who,  while  in  receipt  of  pension  under  said  section,  con- 
tracted a  marriage;  and  that  said  pensionable  period  having  thus 
terminated  her  name  could  not  again  be  placed  on  the  roll  by  reason 
of  the  dissolution  of  her  second  marriage,  whether  by  death  or  di- 
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vorce.  So,  also,  there  would  be  no  pensionable  period  following  the 
dissolution  of  the  claimant's  second  marriage,  though  both  of  her 
marriages  were  contracted  prior  to  the  approval  of  the  act  of  Sep- 
tember 8,  1916,  inasmuch  as  all  beneficiaries  under  section  2  of  said 
act  stand  on  a  common  footing. 

The  claimant's  forgiving  her  second  husband  his  faults  and  marry- 
ing him  again  after  they  had  been  divorced  was  commendable,  but 
as  much  can  be  said  of  a  soldier's  widow  who  since  his  death  has 
had  two  husbands,  to  each  of  whom  she  was  a  faithful  wife  until  his 
death  and  who  is  again  a  widow.  Yet  if  the  latter's  second  marriage 
was  contracted  prior  to  filing. her  application  for  renewal  of  pen- 
sion under  section  2,  she  would  not  be  pensionable  thereunder  as 
already  shown,  there  being  no  pensionable  period,  and  this  whether 
the  second  marriage  was  contracted  priqr  or  subsequent  to  the  pas- 
sage of  the  act  of  September  8, 1916. 

The  only  view  of  a  legal  or  equitable  nature  for  the  allowance  of 
the  claim  which  has  been  suggested  is  that  the  claimant's  second 
marriage  with  Newton  was  merely  a  continuance  of  their  status  as 
husband  and  wife  by  virtue  of  their  first  marriage,  and  was  not 
creative  of  a  new  and  distinct  marital  relation  as  would  have  been 
the  case  had  her  marriages  been  with  different  persons.  Such  a 
theory  is  so  wholly  at  variance  with  recognized  authorities  on  the 
question,  all  holding  that  an  absolute  divorce  terminates  the  marital 
status  of  the  parties,  it  would  serve  no  purpose  to  cite  any  of  them. 
It  suffices  to  say  that  this  well-known  legal  principle  has  been  in- 
variably observed  in  the  adjudication  of  pension  claims.  For  in- 
stance, an  essential  to  a  widow  having  title  to  pension  under  the  act 
of  June  27,  1890,  is  a  valid  marriage  between  her  and  the  soldier 
from  prior  to  the  approval  of  said  act  until  his  death.  If  they  were 
married  prior  to  its  approval,  divorced,  and  again  married  subse- 
quent to  its  approval,  she  would  be  without  title,  and  doubtless  in  no 
instance  has  it  been  held  otherwise. 

For  the  foregoing  reasons  it  is  the  view  of  this  department  that  the 
claimant  has  no  title  to  pension  under  section  2  of  the  act  of  Sep- 
tember 8,  1916,  as  she  has  contracted  more  than  one  marriage  since 
the  soldier's  death. 


No.  88. 
Delia  E.,  as  alleged  widow  or  Nelson  P.  Wood. 

Decided  August  SI,  1918, 

DivoBCE — Wisconsin — Cohabitation  After  Decree — Common-Law  ^Iarriagb^ 

California. 

The  claimant  and  soldier  were  married  by  ceremony  November  25,  1865,  and  she 
was  granted  a  decree  of  absolute  divorce  from  him  September  11.  1894,  In 
the  State  of  Wisconsin.    Notwithstanding  the  decree  they  continued,  unin- 
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terruptedly,  to  live  and  cohabit  as  husband  and  wife  until  his  death  with- 
out any  attempt  at  a  formal  remarriage.  She  went  to  California  in  Octo* 
ber,  1884,  he  Joined  her  in  June,  1895,  they  removed  to  Oklahoma  in  March, 
1907,  and  they  returned  to  California  in  1912,  where  he  died  April  22, 1916. 

Beld :  The  decree  of  divorce  absolutely  severed  the  matrimonial  tie,  and  under 
the  statutes  of  Wisconsin  their  cohabitation  in  that  State  during  the  pen- 
dency of  the  divorce  proceedings  and  after  the  d^te  of  the  decree  was 
illicit  and  criminal. 

No  common-law  marriage  could  have  been  consummated  in  California  after 
their  removal  to  said  State  in  June,  1895,  because  common-law  marriages 
were  there  abolished  March  26,  1895.  ^ 

Under  the  acts  invoked  a  lawful  marriage  must  be  shown  to  have  taken  place 
after  the  date  of  the  decree  and  prior  to  June  27,  1905.  and  tiiey  did  not 
commence  to  reside  in  Oklahoma  until  nearly  two  years  after  the  last  men- 
tioned date. 

Claimant  was  not  the  wife  of  the  soldier  subsequent  to  September  11,  1894,  and 
therefore  is  not  now  his  widow. 

Hopkins,  Assistcmt  Secretary. 

Delia  E.  filed  an  application  for  pension  September  29,  1916, 
under  the  provisions  of  the  act  of  April  19, 1908,  as  amended  by  sec- 
tion 3  of  the  act  of  September  8,  1916,  as  widow  of  Nelson  P.  Wood, 
a  private  in  Company  E,  Eighth  Wisconsin  Infantry,  alleging  that 
said  soldier  served  in  said  organization  during  the  Civil  War  for  90 
days  or  more,  was  honorably  discharged  from  said  service,  lawfully 
married  to  her  November  25,  1865,  died  April  22,  1916,  leaving  her 
as  his  widow  surviving,  and  that  she  had  not  since  remarried. 

The  claim  was  rejected  December  4,  1917,  on  the  ground  that  the 
marriage  of  the  claimant  to  the  soldier  had  been  dissolved  by  divorce 
September  11,  1894 ;  that  they  were  never  remarried  by  any  form  of 
ceremony,  and  under  the  laws  of  the  States  in  which  they  subse- 
quently resided  a  marriage  at  common-law  could  not  have  arisen 
prior  to  June  27, 1905,  and  therefore  the  claimant  has  no  title  to  pen- 
sion as  widow  of  the  soldier  under  the  acts  invoked.  From  this  ac- 
tion an  appeal  was  taken  January  12,  1918. 

The  official  records  of  the  War  Department  show  the  soldier  served 
during  the  Civil  War  in  the  above-named  organization  from  October 
9,  1861,  to  September  16,  1864,  when  he  was  honorably  discharged, 
and  the  evidence  shows  he  was  lawfully  married  to  the  appellant 
November  25,  1865,  and  died  April  22,  1916,  as  alleged. 

In  her  affidavit  filed  April  30,  1917,  she  stated  under  oath  that  in 
the  year  1894  they  were  living  together  as  husband  and  wife  in  the 
county  of  Richland,  State  of  Wisconsin,  and  about  June  or  July  of 
that  year  she  instituted  suit  for  a  divorce  from  the  soldier  in  the  cir- 
cuit court  of  said  county,  in  which  he  was  duly  served  with  process 
July  9, 1894;  that  she  was  granted  an  absolute  divorce  from  him  Sep- 
tember 11,  1894*  by  said  court;  that  in  fact  thev  never  ceased 
their  cohabitation  as  husband  and  wife,  and  at  the  time  said  suit 
for  divorce  was  instituted  and  during  the  time  it  was  pending  ami 
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on  the  date  said  decree  of  divorce  was  granted  and  thereafter  until 
October  2, 1894,  they  continued  to  live  together  as  husband  and  wife. 
She  states  that  on  said  last-named  date  they  were  temporarily  sepa* 
rated,  she  removing  to  the  State  of  California,  the  soldier  going  to 
Iowa  to  visit  their  oldest  daughter;  that  he  rejoined  her  in  Cali- 
fornia in  June,  1895,  and  they  thereafter  continued  to  live  together 
in  that  State  as  husband  and  wife  until  March,  1907,  when  she  went 
to  Oklahoma,  where  the  soldier  joined  her  in  the  following  June, 
and  they  lived  together  in  that  State  until  the  year  1912,  when  they 
returned  to  California,  and  lived  there  as  husband  and  wife  until 
his  death. 

In  connection  with  said  affidavit  the  appellant  filed  a  duly  certified 
transcript  of  the  decree  of  divorce  obtained  by  her  from  the  soldier, 
which  shows  that  at  the  September  term,  1894,  of  the  circuit  court  in 
and  for  Richland  County,  Wis.,  and  on  the  11th  day  of  Sep- 
tember, 1894,  a  decree  was  rendered  by  said  court  dissolving  the 
bonds  of  matrimony  theretofore  existing  between  them,  and  granting 
to  her  an  absolute  divorce  from  him.  Said  decree  shows  on  its  face 
that  the  court  had  full  and  complete  jurisdiction  of  the  parties  and 
of  the  subject  matter,  and  was  legal,  regular  and  binding  in  all 
respects. 

The  act  of  April  19,  1908,  as  amended  by  section  3  of  the  act  of 
September  8,  1916,  under  which  appellant's  claim  for  pension  is 
made,  provides  a  pension  for  the  widow  of  a  soldier  who  served  dur- 
ing the  civil  war  only  in  the  event  that  such  widow  had  married  the 
soldier  prior  to  June  27,  1905. 

The  decree  of  divorce  obtained  by  the  appellant  from  the  soldier 
dissolved  their  marriage  absolutely,  and  they  ceased  to  be  husband 
and  wife  from  and  after  the  date  of  its  rendition,  a6  much  so  as  if 
they  had  never  been  married.  Unless  therefore  a  lawful  remarriage 
between  them  can  be  established  subsequent  to  the  date  of  said  de- 
cree and  prior  to  June  27, 1905,  it  is  clear  that  the  appellant  can  have 
no  title  to  pension  whatever  under  the  provisions  of  said  acts. 

According  to  the  appellant's  statement  no  ceremonial  remarriage 
in  any  form  ever  took  place  after  the  date  of  said  decree  of  divorce, 
but  she  and  the  soldier  continued  to  live  together  until  his  death, 
the  same  as  before  said  divorce  was  granted.  Consequently,  unless 
a  marriage  at  common  law  can  be  presumed  from  such  continuous 
cohabitation  as  husband  and  wife  prior  to  June  27,  1905,  the  ap- 
pellant would  have  no  pensionable  status  as  the  widow  of  the  soldier 
under  the  acts  invoked. 

The  appellant  alleges  she  removed  from  Wisconsin  to  the  State  of 
California  in  October,  1894,  and  that  the  soldier  rejoined  her  there 
in  June,  1895,  and  they  thereafter  lived  together  as  husband  and  wife 
in  that  State  until  1907,  when  they  removed  to  Oklahoma. 
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As  the  soldier  did  not  join  the  appellant  in  California  until  June, 
1895,  no  common  law  marriage  could  be  presumed  from  their  co- 
habitation as  man  and  wife  in  that  State,  since  by  the  act  of  March 
26,  1895,  amending  section  55  of  the  Code  of  California,  common- 
law  marriages  were  abrogated  and  ceased  to  be  valid  from  and  after 
the  dat«  of  said  act. 

In  the  case  of  Norman  v.  Thomson  121  Cal.,  620,  the  Supreme 
Court  of  California,  construing  the  act  of  March  26,  1895,  held  that 
section  55  of  the  Code,  as  amended  by  that  act,  requires,  in  order  to 
constitute  a  valid  marriage  in  that  State,  not  only  the  consent  of  com- 
petent parties  but  a  subsequent  solemnization  of  the  marriage  as  re- 
quired by  section  70  of  the  Code.  See  also  Bachel  J.  Sebastian,  11 
P.  D.,  144. 

Since  the  appellant  and  the  soldier  did  not  remove  from  California 
to  the  State  of  Oklahoma  until  1907,  there  is  no  possibility  that  a 
valid  marriage  as  at  common  law,  prior  to  June  27,  1905,  could  have 
been  consummated.  Whether  or  not  such  a  marriage  could  be  pre- 
sumed to  have  arisen  in  Oklahoma  during  their  residence  and  cohabi- 
tation in  that  State  is  wholly  immaterial  and  need  not  be  considered 
in  this  case. 

It  is  the  sole  contention  of  the  present  appeal  however  that  the  co- 
habitation of  the  appellant  and  the  soldier  as  husband  and  wife  in 
the  State  of  Wisconsin  d«ring  the  short  period  of  21  days  that 
elapsed  between  the  date  of  the  rendition  of  said  decree  of  divorce  and 
appellant's  removal  from  that  State  to  California,  should  be  accepted 
as  sufficient  to  establish  the  existence  of  a  common  law  marriage  be- 
tween them  in  Wisconsin  subsequent  to  said  divorce. 

Even  in  the  absence  of  any  statutory  provisions  of  the  State  of 
Wisconsin  bearing  on  the  subject,  this  Department  could  not  give 
its  assent  to  such  a  proposition. 

The  facts  show  that  appellant  and  soldier  continued  uninter- 
ruptedly their  matrimonial  cohabitation  that  had  existed  from  their 
marriage  to  the  date  of  said  decree.  They  ignored  the  decree  of 
divorce  and  continued  their  matrimonial  relations,  relying  upon  their 
ceremonial  marriage  in  1865,  not  deeming  it  necessary  and  not  in- 
tending to  enter  into  another  marriage  subsequent  to  said  divorce. 
This  seems  to  be  conclusively  shown  by  the  sworn  statement  of  the 
appellant  in  her  application  for  pension;  that  "she  was  divorced  from 
the  soldier  in  August,  1894,  decree  was  granted  September  11,  1894, 
but  continued  to  live  as  husband  and  wife  until  his  death  without 
being  remarried." 

Under  these  circumstances  their  conduct  in  Wisconsin  subsequent 
to  the  divorce  affords  not  the  slightest  ground  for  the  presumption 
that  they  were  remarried  or  intended  remarriage  at  that  time. 
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At  the  date  of  the  decree  dissolving  the  marriage  of  the  appellant 
and  the  soldier  there  was  no  statutory  prohibition  in  the  State  of 
Wisconsin  forbidding  the  remarriage  of  either  party  to  the  divorce, 
and  under  the  state  of  facts  such  as  the  appellant's  statements  would 
indicate  existed,  the  statutes  of  that  State  then  in  force  specifically 
provided  them  ample  relief. 

Section  2375,  Wisconsin  Statutes  of  1889,  is  as  follows: 

When  a  judgment  of  divorce  has  been  granted  and  the  parties  shall  after- 
wards intermarry,  the  court  upon  their  joint  application,  and  upon  satisfactory 
proof  of  such  marriage,  may  revoke  all  judgments  and  orders  of  divorce,  ali- 
mony, and  subsistence,  which  will  not  affect  the  right  of  third  persons. 

Had  the  appellant  and  the  soldier  actually  intended  in  good 
faith  to  enter  into  a  valid  and  legal  marriage  subsequent  to  said 
divorce  they  were  competent  under  the  statutes  to  do  so,  have 
the  decree  of  divorce  set  aside,  and  thus  have  given  notice  to  the 
world  that  they  were  again  legally  married ;  but  their  failure  to  take 
advantage  of  the  foregoing  section  and  comply  with  its  terms  brings 
their  cohabitation  in  the  State  of  Wisconsin  subsequeiit  to  their 
divorce  squarely  within  the  purview  of  section  2376  of  the  same 
statutes  which  provides  : 

If  any  persons,  after  being  divorced  from  the  bonds  of  matrimony,  for  any 
cause  whatever,  shall  cohabit  together  before  intermarriage,  they  shall  be  liable 
to  all  the  penalties  provided  by  law  against  adultery. 

So  far  then  from  the  cohabitation  of  these  parties  in  Wisconsin 
subsequent  to  their  divorce  being  evidence  of  their  remarriage  it  was, 
under  the  statutes  of  said  State,  illegal  and  criminal  and  would  have 
subjected  them  to  prosecution. 

It  is  clear  from  the  foregoing  that  no  valid  marriage  was 
entered  into  by  the  appellant  and  the  soldier  subsequent  to  their 
divorce  and  prior  to  June  27,  1905,  and  therefore  the  rejection  of 
appellant^s  claim  for  pension  as  widow  of  the  soldier  under  the  acts 
invoked  upon  the  ground  stated  was  sound  and  correct  in  law  and 
fact,  and  is 

Affirmed. 

No.  89. 
Agnes  M.  Hill,  claimant — P.  J.  Lock  wood  &  Co.,  attorneys. 

Decided  September  25,  191S. 

Power  of  ArroRNEY — Recognition — Amendment  to  Section  3,17  of  Regula- 
tions— Effect  of  Waiver — Blanket  Clause. 

If  a  power  of  attorney  is  not  ignored  by  the  Pension  Bureau  by  virtue  of 
the  amendment  to  section  357  of  Its  regulations  effective  June  0.  15)1(;, 
but  instead  the  attorney  is  called  ui)on  to  do  some  act  which  is  o(iuiva- 
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lent  to  recognition  under  a  valid  power  of  attorney,  such  recognition  can 
not  be  questioned  by  the  bureau  later  on. 
Tlie  validity  of  a  power  of  attorney  is  not  affected  merely  for  the  reason  that 
it  contains  a  blanket  clause. 

Hopkins,  Assistant  Secretary, 

P.  J.  Lockwood  &  Co.,  of  Washington,  D.  C,  entered  August  16, 
1918,  an  appeal  for  recognition  in  the  claim  for  pension  under  the  act 
of  June  27, 1890,  as  amended  by  the  act  of  May  9, 1900,  of  Agnes  M. 
Hill  as  widow  of  John  Hill,  who  served  in  Company  G,  Fourth  Cali- 
fornia Infantry. 

The  claim  was  filed  October  1,  1906,  and  some  evidence  was  fur- 
nished in  support  thereof  in  1907  and  ld09  by  the  claimant.  The 
appellants  filed  September  25,  1916,  a  power  of  attorney  from  the 
claimant  to  prosecute  her  claim  "  under  the  act  of  April  19,  1908 " 
and  "  all  other  laws  "  and  also  her  claim  for  accrued  pension.  They 
were  called  upon  for  evidence  August  9,  1917,  February  26  and 
March  26,  1918,  and  in  response  to  said  calls  they  filed  evidence  No- 
vember 27  and  December  5, 1917,  and  May  2  and  4, 1918,  all  of  which 
evidence  related  to  the  claim  under  the  act  of  June  27, 1890. 

The  appellants  were  denied  recognition  July  1,  1918,  on  the 
groimd  that  the  claim  under  the  act  of  June  27,  1890,  was  not  speci- 
fied in  the  power  of  attorney  in  their  favor,  hence  this  appeal. 

Section  367  of  the  regulations  governing  the  bureau,  approved 
April  5,  1915,  was  as  follows: 

Only  a  duly  executed  power  of  attorney  confers  upon  an  agent  or  attorney 
the  right  to  appear  in  a  case  or  to  receive  any  information  therein,  and  ex- 
aminers shall  upon  the  receipt  of  a  duly  executed  power  of  attorney,  no  other 
attorney  having  prior  rights,  inform  the  agent  or  attorney  thereby  empowered 
of  the  condition  of  the  case  and  at  the  proper  time  call  upon  him  for  all  the 
necessary  proof. 

Said  section  was  amended  June  9,  1916,  by  annexing  thereto  the 
following  paragraph: 

Articles  of  agreement  and  every  power  of  attorney  In  order  to  be  recognized 
by  the  bureau  must  specify  the  particular  claim  in  the  case  to  which  they  are 
Intended  to  apply. 

The  purpose  of  the  aforesaid  amendment  was  to  obviate  delay 
in  the  prosecution  of  claims  by  facilitating  the  applications  of 
powers  of  attorney.  For  several  years  prior  to  June  9,  1916,  the 
practice  was  to  accord  recognition  in  a  claim  for  pension  to  an  at- 
torney under  a  power  of  attorney  from  the  claimant  which  power  did 
not  mention  the  number  of  said  claim  or  the  law  under  which  it  was 
filed  or  contain  anything  whatever  by  way  of  designating  its  appli- 
cation, save  a  clause  such  as  "  claims  under  all  laws  "  or  like  import, 
commonly  known  as  a  blanket  clause.  The  consequence  was  that 
the  claim  or  claims  to  which  the  power  of  attorney  was  to  be  applied 
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could  be  definitely  ascertained  only  by  reference  to  the  files,  and  in 
many  instances  the  attorney  would  haveoio  knowledge  of  the  claim 
or  claims  he  had  obligated  himself  to  prosecute  by  such  a  power,. and 
until  so  informed  he  could  not  have  prosecuted  any  of  them  on  his 
own  initiative  had  he  been  disposed  so  to  do. 

Title  to  recognition  under  a  valid  power  of  attorney  once  right- 
fully accorded  can  not  be  called  in  question  in  the  absence  of  for- 
feiture, and  it  is  obvious  that  under  the  regulations  the  validity 
of  a  power  of  attorney  is  not  affected  by  its  containing  a  blanket 
clause.  Under  such  a  power  the  appellants  were  given  the  status  of 
the  June  act  claim  and  this  was  substantially  according  them  recog- 
nition therein.  It  is  true  said  power  could  by  virtue  of  the  amend- 
ment to  section  357  of  the  regulation  set  forth  above  have  been 
ignored  by  the  bureau  in  the  aforesaid  claim,  but  recognition  once 
having  been  accorded  the  appellants  under  a  valid  power  of  attorney 
it  could  be  denied  them  only  for  such  cause  as  would  work  a  for- 
feiture of  attorneyship  rights. 

The  action  complained  of  is 

Reversed. 


No.  90. 


EUZABETH,  AS  WIDOW  OF  FraNK  P.  MaSSANY,  EdWIN  W.  MaSSANT, 

CLAIMANT. 

Decided  September  25,  1018, 

Reimbubsement — Act  of  October  6,  1916,  Sec.  314 — Automatic  Incbease 

OF  Rate. 

The  act  of  October  6,  1917,  sec.  314,  provides  for  an  automatic  increase  of  rate 
of  pension  of  certain  widows,  and  such  automatic  increase  sliould  take  place 
in  reimbursement  cases,  other  necessary  facts  being  proved. 

Hopkins,  Assistant  Secretary. 

The  above-named  widow  was  originally  a  pensioner  under  the  act 
of  April  19,  1908,  and  died  November  27,  1917,  leaving  an  accrued 
pension  of  $56.  Edwin  W.  Massany  filed  his  application  for  reim- 
bursement January  31,  1918,  to  an  amount  of  $345,  the  items  ap- 
proved being — 

Physician's  bill $25 

Nursing  and  care__. 105 

Undertaker's  biU 215 

Total 345 

State  aid  had  been  rendered  in  the  sum  of  $55,  and  the  pensioner 
left  insurance  to  the  amount  of  $209,  making  $264  in  all,  which 
amount,  deducted  from  the  approved  charges,  left  a  sum  of  $81.  The 
rate  of  pension  of  the  widow  was  calculated  at  $20  per  month  under 
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the  act  of  September  8,  1916,  and  the  appeal  contends  that  it  should 
have  been  calculated  at  the  rate  of  $25  under  the  act  of  October  6, 
1917. 

The  act  of  October  6,  1917,  so  far  as  it  aflfects  the  issue  involved, 
is  section  314,  which  is  as  follows : 

That  from  and  after  the  passage  of  this  act  the  rate  of  pension  for  a  widow 
of  an  officer  or  enlisted  man  of  the  Army,  Navy,  or  Marine  CJorps  of  the  United 
States  who  served  in  the  Civil  War,  the  War  with  Spain,  or  the  Philippine  In- 
surrection, now  on  the  pension  roll  or  hereafter  to  be  placed  on  the  pension 
roll,  and  entitled  to  receive  a  less  rate  than  hereinafter  provided,  shall  be  $25 
per  month    *    *    *. 

This  pensioner  married  the  soldier  January  17,  1857;  he  served 
during  the  Civil  War  from  1861  to  1864,  died  November  22,  1896, 
his  widow  never  remarried,  and  she  was  therefore  entitled  to  the 
benefits  of  the  increased  rate  allowed  by  the  foregoing  act. 

It  is  apparent  without  argument  that  said  act  increased  automati- 
cally the  rate  of  this  widow's  pension  to  $25  per  month,  and  the 
department  understands  that  the  practice  of  the  bureau  in  such 
cases  is  in  accordance  therewith,  the  only  reason  why  such  procedure 
was  not  taken  in  the  present  claim  being  on  account  of  section  496a 
of  the  Practice  of  the  Pension  Bureau,  approved  by  the  Assistant 
Secretary  of  the  Interior  May  31,  1917,  which  was  to  the  effect  that 
'^  there  shall  be  no  automatic  increase  after  death  in  connection  with 
a  claim  for  reimbursement." 

This  rule  of  practice  was  abrogated  June  22,  1918,  in  the  decision 
in  the  Blackwell  case,  advance  sheets  No.  84,  volume  20,  P.  D.,  the  issue 
in  said  case  arising  under  the  act  of  September  8,  1916;  but  it  is  ob- 
served that  so  far  as  the  abstract  principle  involved  is  concerned 
it  is  the  same  in  the  act  of  October  6,  1917.  An  automatic  increase 
to  $25  per  month  is  directed  by  the  latter  act,  and  such  automatic 
increase  should  have  taken  place  in  the  present  claim. 

In  view  however  of  the  fact  that  the  rule  was  not  abrogated  until 
after  the  action  was  taken  in  the  present  instance,  such  action  was 
then  proper,  but  it  can  not  now  stand,  in  view  of  the  departmental 
decision  aforesaid. 

It  has  been  consistently  held  for  a  long  period  of  years  in  con- 
formity with  the  Attorney  General's  opinion,  9  Op.  2,  that  an  ac- 
crued pension  means — 

money^  unpaid  by  the  Government  to  which  the  pensioner  or  one  who  had  a 
valid  pending  claim  for  pension  w^ould  be  entitled  at  the  time  of  his  death. 

The  money  unpaid  by  the  Government  to  which  this  pensioner 
would  have  been  entitled  at  the  time  of  her  death  would  have  been 
at  the  rate  of  $25  per  month,  and  the  case  is  remanded  for  readjudica- 
tion,  the  action  complained  of  being 

Vacated, 
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No.  91. 
Elmer  Knight. 

Decided  September  28,  1918, 

Line  of  Duty — Cleaning   Rifle  in   Disobedience  of  Army   Regulations — 

Ghoss  Negligence. 

Claimant  sustained  an  injury  to  his  left  wrist  by  gunshot  wound  while  cleaning 
a  loaded  rifle  without  examination  to  discover  if  it  were  loaded,  such 
procedure  being  in  direct  violation  of  Army  Regulations,  of  which  he  was 
cognizant. 

Held :  The  injury  was  due  to  gross  negligence  and  was  not  incurred  in  line  of 
duty. 

Case  of  Joseph  Helmkel,  14  P.  D.,  203,  overruled. 

Hopkins,  Assistant  Secretary. 

Elmer  Knight  filed  July  20, 1917,  an  application  for  pension  under 
the  general  law,  based  on  a  gunshot  wound  of  left  wrist  alleged  to 
have  been  incurred  in  line  of  duty  during  military  service.  The 
claim  was  rejected  December  11,  1917,  on  the  ground  that  said 
alleged  wound  was  not  incurred  in  line  of  duty,  and  subsequently, 
January  18,  1918,  an  application  to  reopen  the  claim  was  refused. 
From  the  rejection  of  said  claim  and  the  refusal  to  reopen  the  same 
an  appeal  was  taken  January  19,  1918. 

The  oflScial  records  of  the  War  Department  show  that  the  appellant 
served  as  a  private  in  Company  G,  Twentieth  United  States  Infantry, 
from  October  13,  1905,  to  February  6,  1917,  on  which  date  he  was 
discharged  from  the  service  on  a  surgeon's  certificate  of  disability 
because  of — 

fracture,  gunshot,  compound,  comminuted,  left  radius,  lower  tliird,  incurred  by 
discharge  of  Army  rifle,  cal.  30,  in  own  hands,  at  20th  Infantry  camp,  Texas, 
September  19, 1916.  Incapacitates  by  reason  of  inability  to  use  left  hand  in  the 
performance  of  his  duty.  Not  in  line  of  duty.  Degree  of  disability  1/12  at 
present. 

The  medical  records  show  he  was  treated  in  hospital  from  Septem- 
ber 19, 1916,  to  February  6,  1917,  for— 

gunshot  wound,  i)erforating,  severe,  lower  third  left  fore-arm,  entrance  flexor 
surface,  exit  extensor  surface,  with  fracture,  compound,  comminuted,  of  lower 
third  left  radius,  accldently  Incurred  by  discharge  30  cal.  service  rifle  while 
cleaning  loaded  gun  in  violation  of  orders  at  Camp  Ft.  Bliss,  Texas,  September 
19,  1916.    Not  in  line  of  duty. 

The  appellant,  in  an  affidavit  filed  December  31,  1917,  in  support 
of  his  application  to  reopen  his  claim,  gives  the  following  account  of 
the  incurrence  of  his  alleged  gunshot  wound : 

♦  ♦  •  that  his  gunshot  wound  of  left  wrist  was  Incurred  in  line  of  duty ; 
that  he  did  not  knowingly  or  intentionally  clean  his  rifle  while  loaded  or  violate 
any  Army  regulation.  That  at  the  time  of  incurring  said  wound  he  was  on 
special  duty  in  the  dining  room,  and  had  been  given  permission  by  the  cook  to 
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clean  his  rifle;  he  did  not  know  the  rifle  was  loaded,  but  supposed  It  to  be 
unloaded,  as  it  was  his  custom  to  always  unload  the  rifle  after  using  same ;  that 
he  had  not  used  the  rifle  for  several  days,  and  believes  that  he  unloaded  it  after 
he  last  used  it.  That  sometimes  one  soldier  would  use  the  rifle  of  another 
soldier ;  and  that  he  believes  that  in  this  c&se  some  other  soldier  must  have  used 
his  rifle  and  neglected  to  unload  it;  that  he  is  unable  in  any  other  way  to 
account  for  the  rifle  being  loaded  when  the  accident  happened  to  liioL 

It  will  be  observed  that  the  appellant  does  not  deny  that  he  was  act- 
ing in  disobedience  of  positive  orders  and  military  regulations,  as 
shown  by  the  record,  when  he  attempted  to  clean  his  rifle  when 
loaded,  nor  that  it  was  his  duty  as  a  soldier  to  ascertain  whether  it 
was  loaded  or  not  before  so  doing.  He  merely  states,  "  that  he  did 
not  know  the  rifle  was  loaded,  Lut  supposed  it  to  be  unloaded  as  it 
was  his  custom  to  always  unload  it  after  using  same,"  and  that  he 
did  not  "  knowingly  and  intentionally  "  violate  any  Army  regulation. 
There  is  absolutely  nothing  in  the  case  to  sustain  his  suggestion  that 
some  one  else  had  used  his  rifle  and  left  it  loaded. 

In  the  opinion  of  the  Department  it  was  gross  negligence  on  the 
part  of  the  appellant,  under  the  circumstances,  to  undertake  to  clean 
his  rifle  without  being  absolutely  certain  that  it  was  not  loaded,  and 
his  explanation  simply  amounts  to  the  old  excuse,  so  often  made  in 
case  of  accidents  of  this  nature,  that  he  did  not  know  the  gun  was 
loaded,  when  it  was  his  duty  to  know  whether  it  was  loaded  or  not. 

It  is  manifest  from  the  appellant's  own  statements  that  his  alleged 
wound  is  not  pensionable  under  the  provisions  of  the  statute  for  two 
reasons :  First,  he  was  admittedly,  at  the  time  of  its  incurrence,  act- 
ing in  direct  violation  of  express  orders  and  therefore  could  not  have 
been  in  line  of  military  duty;  second,  by  cleaning  his  rifle  when 
loaded  under  the  circumstances  stated  by  himself,  he  was  guilty  of 
gross  negligence,  and  consequently  any  accident  or  injury  resulting 
therefrom  could  not  be  attributed  to  line  of  duty  in  the  military 
service,  but  was  the  direct  result  of  his  own  negligence  and  care- 
lessness. 

The  attorney  of  appellant  rests  his  case  wholly  upon  the  decision 
of  this  Department  rendered  in  the  x;laim  of  Joseph  Heimkel,  P.  D., 
203,  insisting  that  the  two  cases  are  precisely  parallel,  that  the  mate- 
rial facts  are  identical,  and  that  the  decision  in  the  Heimkel  case 
should  govern  and  control  in  the  instant  case. 

It  is  true  that  the  facts  in  the  two  cases  are  very  similar  in  both 
instances,  the  injury  having  been  inflicted  by  a  loaded  weapon,  part 
of  the  soldier's  equipment,  which  he  was  engaged  in  cleaning  con- 
trary to  orders ;  but  with  the  reasoning  and  arguments  used  in  said 
decision  by  which  the  conclusion  therein  was  reached,  viz;  that  the 
soldier  was,  under  such  circumstances,  in  line  of  military  duty,  the 
Department  can  not  now  agree,  and  from  the  holding  that  an  in- 
jury so  received  was  pensionable,  it  must  emphatically  dissent. 
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The  practical  effect  of  the  decision  in  the  Heimkel  case  would  be 
to  make  pensionable  any  injury  received  under  circumstances  simi- 
lar to  those  alleged  by  this  appellant,  provided  the  person  so  in- 
jured asserted  he  did  not  know  the  weapon  he  undertook  to  clean 
was  loaded  and  that  he  did  not  knowingly  and  willfully  violate  any 
orders  or  regulations — a  view  entirely  contrary  to  the  consensus  of 
departmental  opinions,  both  before  and  since  said  decision  was 
rendered.  See  cases  of  David  B.  Champion,  Harlan,  Secy.,  5  L.  B.  P., 
294;  Elijah  Pemberton,  4  P.  D.,  128;  Charles  A.  Stut2man,  20 
P.  D.,  30. 

The  last  decision  above  cited  was  rendered  October  17,  1914,  in  a 
case  wherein  injury  was  alleged  to  have  been  received  under  cir- 
cumstances practically  identical  with  those  in  the  instant  case,  and 
it  was  held  not  to  have  been  received  in  line  of  duty  and  not  pen- 
sionable, and  this  holding  is  in  accord  with  the  great  majority  of 
the  former  decisions  of  the  Department  and  with  its  present  views. 

The  decision  and  holding  in  the  claim  of  Joseph  Heimkel,  14 
P.  D.,  203,  in  so  far  as  it  is  in  conflict  with  the  views  herein  ex- 
pressed, is  hereby  expressly  overruled,  it  will  no  longer  be  taken 
as  authoritative,  and  the  rejection  of  this  claim  upon  the  ground  that 
the  alleged  wound  upon  which  it  is  based  was  not  incurred  in  line 
of  duty  is 

Afflrmed, 

No.  92. 
Florence  Born,  as  aixeged  widow  of  Oscar  Franck. 

Decided  October  i,  1918, 

COMUON-LAW  MaRBIAGE — ARKANSAS. 

Common-law  marriages  are  not  valid   in  the  State  of  Arkansas.    Furtb  v» 
Furth  et  al..  97  Ark.,  272.    133,  S.  W.  Rep.,  1057. 

Hopkins,  Assistant  Secretary, 

Florence  Franck,  now  known  as  Florence  Bom,  filed  an  applica- 
tion for  pension  April  27,  1917,  under  the  provisions  of  the  general 
law,  as  widow  of  Oscar  Franck,  alias  Robert  C.  Born,  who  served  as 
a  private  in  Troop  F,  Seventh  United  States  Cavalry,  from  Septem- 
ber 18,  1891,  to  June  4,  1894,  alleging  she  was  lawfully  married  to 
said  soldier  March  2,  1912,  and  that  he  died  on  December  8,  1916, 
of  disease  resulting  from  causes  originating  in  line  of  duty  during 
his  military  service.  The  claim  was  rejected  October  12,  1917,  on 
the  ground  that  the  claimant  was  never  lawfully  married  to  the 
soldier  and  has  no  pensionable  status  as  his  widow,  and  from  this 
action  an  appeal  was  taken  February  11, 1918. 
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The  official  records  of  the  War  Department  show  the  military 
service  of  the  soldier  as  above  set  forth,  and  the  evidence  shows  he 
was  ceremonially  married  to  the  appellant  on  the  date  alleged  by  her, 
in  the  State  of  Arkansas,  and  that  they  subsequently  lived  together 
in  the  apparent  relation  of  husband  and  wife  in  that  State  until  the 
soldier^s  death  on  the  date  aforesaid. 

The  evidence  further  shows  that  the  appellant  was  legally  com- 
petent to  contract  marriage  with  the  soldier  at  the  date  of  her  mar- 
riage to  him,  but  it  is  admitted  by  her,  and  also  conclusively  estab- 
lished by  the  proof,  that  the  soldier  had  been  previously  married  in 
the  State  of  New  York  to  one  Catharine  St.  John,  August  8,  1894, 
and  that  she  was  living  and  undivorced  from  him  at  the  date  of  his 
marriage  to  the  appellant.  It  is  shown  also  that  Catharine,  the  first 
wife,  procured  an  absolute  divorce  from  the  soldier  in  the  Circuit 
Court  for  Waupaca  County,  Wis.,  January  20,  1913. 

From  the  foregoing  it  is  clear  that  the  ceremonial  marriage  of  the 
soldier  to  the  claimant  on  March  2,  1912,  was  absolutely  void,  as  at 
that  time  the  soldier  had  a  lawful  wife  living  and  undivorced.  This 
is  admitted,  but  it  is  contended  that  a  lawful  matrimonial  relation 
arose  between  the  soldier  and  the  appellant  subsequent  to  the  removal 
of  the  impediment  to  their  lawful  union,  from  their  cohabitation  and 
association  in  the  State  of  Arkansas  up  to  the  date  of  the  soldier's 
death,  and  this  is  the  only  question  presented  for  decision. 

It  is  not  contended  that  there  was  ever  any  ceremonial  or  formal 
marriage  between  the  soldier  and  the  appellant  subsequent  to  the 
removal  of  the  impediment  to  their  union  by  the  divorce  obtained  by 
the  first  wife,  and  unless  a  marriage  as  at  common  law  could  be  pre- 
sumed to  have  arisen  between  them  subsequent  to  said  date,  because 
of  their  relation  to  each  other  in  the  State  of  Arkansas,  the  appellant 
could  not  have  been  his  lawful  wife  and  is  not  his  pensionable  widow. 
As  to  this  the  Supreme  Court  of  Arkansas  in  the  case  of  Furth  i\ 
Furth  et  al.,  97  Ark.,  272,  133  S.  W.  Kep.,  1037,  passed  directly  upon 
the  question  of  the  validity  of  a  marriage  as  at  common  law  in  the 
State  of  Arkansas,  and  stated : 

We  have  recognized  the  question  as  an  open  one  in  this  State  and  now  pass 
upon  it  as  a  case  of  first  instance,  ♦  ♦  ♦. 

The  court  held : 

It  will  be  seen  that  before  the  common  law  was  adopted  here,  statutes  had 
been  enacted  which  regulated  marriages  and  which  prescribed  the  manner 
and  form  in  which  they  might  be  solemnized.  Such  statutes  having  directed 
that  marriages  should  be  solemnized  in  a  particular  manner  l>efore  certain 
authorized  persons,  that  way  is  exclusive;  and  we  hold  our  statutes  regulating 
and  prescribing  the  manner  and  form  In  which  marriages  may  be  solemnized 
are  mandatory  and  not  directory  merely.  In  short,  we  hold  that  the  doctrine 
of  so-called  "  common-law  marriages  "  has  never  obtained  or  become  a  purt  of 
the  laws  of  this  State. 
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It  is  clear  therefore  that  as  no  ceremonial  marriage  took  place 
between  the  appellant  and  the  soldier  subsequent  to  the  removal  of 
the  impediment  to  their  union,  a  valid  marriage  between  them  could 
not  have  occurred  in  the  State  of  Arkansas,  and  hence  she  was  not 
his  lawful  wife  and  is  not  his  pensionable  widow. 

The  rejection  of  the  claim  upon  the  ground  stated  was  sound  and 
correct  in  law  and  fact,  and  said  action  is 

Aifirmed. 

No.  93. 

Flora,  as  widow  of  Mahlon  L.  McKitrick. 
Decided  October  15,  1918. 

Act  of  Mabch  3, 1899,  Foubth  Proviso — Act  of  September  8, 1916,  Section  1— 
Repealing  Clause — Acts  in  Pabi  Materia — Constitutionality. 

The  repealing  clause  in  section  1  of  tlie  act  of  September  8,  1916,  does  not 
repeal  or  in  any  wise  affect  the  prohibition  contained  in  the  fourth  pro- 
viso of  the  act  of  March  3,  1899,  against  the  payment  of  pension  "  under 
any  law  of  the  United  States^*  to  a  soldier's  widow  if  she  married  the 
soldier  since  his  service  and  subsequent  to  March  3,  1899,  and  did  not  live 
with  him  as  his  wife  continuously  until  his  death. 

Both  acts  must  be  construed  in  pari  materia,  and  the  repealing  clause  in  sec- 
tion 1,  act  of  September  8,  1916,  adds  nothing  of  meaning  to  either  act. 

The  fourth  proviso  of  the  act  of  March  3,  1899,  is  not  unconstitutional  on  the 
ground  that  it  is  class  legislation.    Frisbie  v.  United  States,  157  U.  S.,  160. 

Hopkins,  Assistant  Secretary. 

Flora,  as  widow  of  Mahlon  L.  McKitrick,  who  served  in  Company 
D,  Fourth  West  Virginia  Infantry,  filed  August  28, 1917,  an  applica- 
tion for  pension  under  the  act  of  March  3,  1873.  The  claim  was  re- 
jected October  19, 1917,  on  the  ground  that  the  claimant  married  the 
soldier  subsequent  to  his  service  and  since  March  3,  1899,  and  did 
not  live  with  him  continuouslv  until  his  death.  From  this  action  an 
appeal  was  entered  November  12, 1917. 

The  oflScial  records  of  the  War  Department  show  that  the  soldier 
was  enlisted  July  8,  1861,  in  Company  D,  Fourth  West  Virginia  In- 
fantry and  served  in  said  organization  to  July  8,  1864,  when  he  was 
honorably  discharged ;  and  the  evidence  shows  that  he  and  the  claim- 
ant were  married  August  31,  1911,  and  that  he  died  November  29, 
1915.  The  evidence  further  shows  that  their  cohabitation  as  husband 
and  wife  ceased  about  September,  1913,  and  was  never  resumed. 

It  is  true,  as  stated  in  the  appeal,  that  no  evidence  was  furnished  in 
the  present  claim  relative  to  continuity  of  cohabitation,  but  it  is 
equally  true  that  the  evidence  in  her  claim  as  deserted  wife  of  the 
soldier  for  one-half  his  pension  under  the  first  proviso  to  the  act  of 
March  3,  1899,  rejected  July  30,  1916,  as  well  as  that  furnished  in 
support  of  her  claim  for  accrued  pension,  admitted  in  May,  1916, 
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clearly  shows  she  herself  deserted  the  matrimonial  domicile  about 
September,  1913 ;  that  the  soldier,  in  July,  1915,  obtained  a  divorce 
a  mensa  et  thoro  on  the  ground  of  desertion,  and  that  their  cohabita- 
tion had  not  been  resumed  when  the  soldier  died. 

The  last  proviso  to  the  act  of  March  3,  1899,  30  Stat,  1379,  pro- 
hibits payment  of  pension  "  under  any  law  of  the  United  States  "  to 
a  soldier's  widow  if  she  married  the  soldier  subsequent  to  March  3, 
1899,  and  since  his  service,  and  did  not  live  with  him  continuously 
as  his  wife  until  his  death;  but  it  is  contended  that  said  proviso  was 
repealed  by  the  act  of  September  8,  1916,  section  1  of  said  act  pro- 
viding that  "  all  acts  or  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed." 

The  presence  of  that  clause  in  said  act  did  not  make  it  a  repealing 
law  or  add  to  its  repealing  effect,  if  it  had  any.  With  respect  to  the 
effect  of  such  a  general  repealing  clause  in  an  act,  Mr.  Sutherland, 
in  his  work  on  Statutory  Construction^  second  edition,  section  256, 
says: 

Affirmative  statutes  which  contain  no  reference  to  existing  statutes,  either 
to  amend  or  repeal  them,  import  that  the  lawmaker  has  no  conscious  purpose 
to  affect  them,  unless  by  congruous  addition.  On  the  other  hand,  when  there 
is  inserted  in  a  statute  a  provision  declaring  a  repeal  of  all  inconsistent  acts 
and  parts  of  acts,  there  is  an  assumption  that  the  new  rule  to  some  extent  is 
repugnant  to  some  law  enacted  before.  There  is  a  repeal  to  the  extent  of  any 
repugnancy  in  either  case,  but  no  further.  The  insertion,  therefore,  of  such  a 
general  repealing  clause  adds  nothing  to  its  repealing  effect. 

In  State  v.  Yardley,  96  Tenn.  546,  32  S.  W.  481,  the  constitution- 
ality  of  a  law  containing  a  clause  repealing  all  acts  and  parts  of 
acls  inconsistent  therewith  was  called  in  question  on  the  gronnd  that 
it  sought  to  repeal  former  laws  and  did  not  recite  the  title  or  sub- 
stance of  such  laws.  The  Supreme  Court  of  Tennessee,  in  passing 
thereon,  said,  page  484  text,  32  S.  W. : 

Passing  next  to  the  third  ground  of  the  motion  to  quash,  the  inquiry  is 
whether  or  not  the  act  is  in  violation  of  the  third  clause  of  section  17,  article 
2,  of  the  Constitution,  which  requires  that  "all  acts  w-bich  repeal,  revive,  or 
amend  former  laws  shaU  recite  in  their  caption  or  otherwise  the  title  or  sub- 
stance of  the  law  repealed,  revived  or  amended."  ♦  ♦  ♦  That  requirement 
does  not  apply,  however,  to  all  legislation.  It  relates  alone  to  those  acts  which 
expressly  repeal,  revive,  or  amend  former  laws  and  does  not  embrace  Implied 
amendments.  ♦  •  ♦  If  any  former  law  is  amended  or  revived  by  tills  act, 
that  result  is  accomplished  by  implication  alone;  there  is  no  express  amend- 
ment or  reviver.  No  word  indicating  a  purpose  to  amend  or  revive  any  former 
law  is  used  in  any  part  of  the  act  With  equal  propriety  and  certainty  it 
may  be  said  that  no  express  repeal  was  intended  and  that  any  repeal  actually 
effected  was  by  Implication  simply.  The  words  of  the  fourth  section  "that  all 
laws  and  parts  of  laws  in  conflict  with  this  act  be  and  the  same  are  hereby 
repealed,"  do  not  make  it  an  expressly  repealing  act.  Really  that  section  adds 
nothing  of  virtue  or  meaning  to  the  act,  and  takes  nothing  from  it  All  prior 
conflicting  laws  and  parts  of  laws  were  impliedly  repealed  by  the  former  sec- 
tions of  the  act,  and  as  a  consequence  no  such  laws  or  parts  Of  laws  were  left 
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for  the  fourth  section  to  operate  upon.  That  section  was,  therefore,  useless 
and  of  no  force  or  effect  whatever.  It  had  no  office  to  perform  and  performed 
none.  Its  presence  in  the  bill  did  not  make  the  act  a  repealing  law  or  a  non- 
repealing  law. 

Nor  does  the  act  of  September  8,  1916,  repeal  by  implication  any 
act  or  part  of  an  act.  It  was  not  essential  that  any  law  should  be 
repealed  in  order  that  all  its  provisions  be  fully  given  their  intended 
force  and  effect.  Said  act  is  not  complete  in  itself  and  was  not  in- 
tended to  be,  nor  was  it  intended  as  a  substitute  for,  or  revision  of, 
any  other  act;  but  like  all  acts  granting  new  or  additional  rights  to 
pension,  such  as  the  acts  of  June  27,  1890,  and  April  19,  1908,  it  is 
in  pari  materia  with  laws  which  constitute  the  pension  code  and  to 
which  it  makes  congruous  additions  only. 

"  It  is  an  established  rule  of  law  that  all  acts  in  pari  materia  are  to 
be  taken  together  as  if  they  are  one  law."  U.  S.  v.  Freeman^  44 
U.  S.,  565.  Such  statutes  are  taken  together  and  construed  as 
one  system,  and  the  object  is  to  carry  into  effect  their  intention. 
It  is  to  be  inferred  that  a  code  of  statutes  relating  to  one  subject  was 
governed  by  one  spirit  and  policy,  and  was  intended  to  be  harmonious 
in  its  several  parts  and  provisions.  Sutherland  supra^  section  448. 
Acts  in  pari  materia  should  be  construed  together  and  so  as  to  har- 
monize and  give  effect  to  their  various  pr/ovisions.  Section  443,  ibid. 
The  provisions  of  the  act  of  September  8,  1916,  and  of  the  fourth 
proviso  to  the  act  of  March  3,  1899,  being  in  pari  materia^  are 
to  be  construed  together  precisely  as  if  they  constituted  one  act. 
So  construed  it  is  obvious  that  payment  of  pension  under  the 
former  act  to  a  soldier's  widow  who  married  him  subsequent  to 
March  3,  1899,  and  since  his  service,  and  did  not  live  with  him  con- 
tinuously until  his  death,  is  prohibited  by  the  latter  act  just  as  effec- 
tually as  payment  of  pension  is  prohibited  to  any  such  widow  under 
any  act  granting  pension  to  widows  enacted  prior  to  March  3,  1899. 

Another  contention  is  that  the  fourth  proviso  to  the  act  of  March 
3,  1899,  is  unconstitutional.  There  can  be  no  reasonable  question  as 
to  its  constitutionality  on  any  ground,  certainly  not  on  the  ground 
that  it  is  class  legislation,  as  Congress  is  at  liberty  to  give  or  with- 
hold a  pension  and  prescribe  who  shall  receive  it.  Frisbie  v.  United 
States,  157  U.  S.,  166.  Other  grounds  assigned  in  support  of  this 
contention  do  not  merit  extended  discussion,  the  substance  of  them 
being  that  said  proviso  does  not  meet  certain  requirements  for  the 
constitutionality  of  laws.  It  suffices  to  say  that  said  requirements 
are  not  foimd  in  the  Federal  Constitution. 

The  fact  that  the  claimant  did  not  live  with  the  soldier  con- 
tinuously until  his  death  is  fatal  to  her  claim  for  pension  as  his 
widow  under  the  act  she  invoked.    Kumbold,  20  P.  D.,  221. 

No  error  appearing  the  action  complained  of  is 

A^vmed, 
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No.  94. 

ISOPHENA    J.    AND    LuCINDA    M.,    CONTESTING    WIDOWS    OF    J06EPHU8 

KiBElPATRICK. 

Decided  October  SO,  1918. 

PbESUICPTION    of    DiVOBCE — ^MlSSOTTSI. 

Isophena  J.  married  the  soldier  by  ceremony  in  the  State  of  Illinois  August  23, 
1863;  they  separated  in  1890  and  never  resumed  matrimonial  relations. 
The  soldier  resided  at  times  thereafter  in  other  States  and  then  entered  into 
a  ceremonial  marriage  with  Mary  E.  in  the  State  of  Missouri,  January  2, 
1900.  She  died  in  about  two  years  and  he  married  Luclnda  by  ceremony 
May  15,  1911,  in  said  State,  and  lived  with  her  until  his  death  August  11, 
1915.  Both  Isophena  J.  and  Luclnda  M.  claim  to  be  the  widow  of  the 
soldier,  and  the  first  claimant  swears  she  never  heard  of  any  divorce 
proceedings. 

Held:  There  is  a  presumption  that  the  soldier  obtained  a  divorce  from  Isophena 
J.  prior  to  his  second  marriage,  and  he  was  therefore  of  lawful  capacity 
to  marry  Mary  E.  and  Luclnda  M. ;  consequently  Luclnda  M.  is  his  widow. 
Johnson  v.  St.  Joseph  Terminal  Railway  Company,  203  Mo.,  381.  Maier  v, 
Broclc,  222  Mo.,  74. 

Hopkins,  Assistant  Secretary, 

Isophena  J.,  alleging  herself  to  be  the  widow  of  Josephiis  Kirk- 
patrick,  filed  December  2,  1915,  her  application  for  widow's  pensioh 
under  the  act  of  April  19, 1908,  and  was  advised  January  25, 1918,  of 
the  rejection  of  the  claim  on  the  ground  that  she  was  not  the  widow 
of  the  soldier  through  whom  she  claimed  pension. 

Lucinda  M.,  who  also  alleged  herself  to  be  the  widow  of  the  same 
soldier,  filed  her  application  for  his  accrued  pension,  and  was  ad- 
vised January  25,  1918,  that  her  claim  was  allowed,  Isophena  J., 
filed  March  25,  1918,  an  appeal  from  the  action  rejecting  her  claim. 

Long  and  exhaustive  special  examinations  have  been  held  in  both 
of  these  cases  and  the  following  facts  adduced,  none  of  which  appear 
to  be  disputed  by  either  of  the  interested  parties. 

The  soldier  married  Isophena,  by  ceremony,  in  the  State  of 
Illinois,  August  23,  1863,  there  being  no  impediment  on  either 
side  to  said  marriage.  They  lived  together  in  the  marital  rela- 
tion until  the  year  1890,  when  they  separated  in  Missouri  and  matri- 
monial relations  were  never  resumed.  The  soldier  then  traveled 
about  the  country  in  various  States  for  10  years,  and  January 
2,  1900,  entered  into  a  ceremonial  marriage  with  one  Mary  E., 
residing  with  her  in  the  State  of  Missouri  until  her  death,  which 
dbcurred  some  two  years  after  the  marriage.  Thereafter,  May  15, 
1911,  he  entered  into  a  ceremonial  marriage  with  Lucinda,  one  of 
the  claimants  herein,  and  lived  with  her  until  his  death,  which  event 
occurred  at  Joplin,  Mo.,  August  11,  1915.    Some  of  the  divorce 
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records  in  Missouri,  where  the  soldier  resided  after  their  separation, 
have  been  searched  and  they  do  not  show  any  divorce  proceedings  on 
the  part  of  either,  but  he  was  away  from  Missouri  and  in  other 
States  at  different  intervals  and  periods  from  the  time  of  the  separa- 
tion up  to  the  date  of  his  marriage  with  Mary  E,  He  gave  the  im- 
pression, by  his  words  and  conduct,  that  he  had  been  divorced  from 
Isophena,  and  he  had  plenty  of  opportunity  to  have  procured  a 
divorce  from  her.  There  are  strong  indications  in  the  testimony 
that  Isophena  knew  of  his  two  later  marriages  and  there  is  no  evi- 
dence that  she  ever  objected  or  took  any  steps  to  assert  her  own 
rights. 

Under  such  a  state  of  facts  the  Supreme  Court  of  Missouri  has 
set  forth  the  law  in  no  uncertain  terms,  notably  in. the  case  of  John- 
son V.  St.  Joseph  Terminal  Railway  Company,  203  Mo.,  381,  decided 
in  1907.    In  commenting  upon  the  facts  the  court  said : 

A  second  marriage,  when  shown  to  have  been  entered  into  according  to  the 
forms  of  law  and  to  have  been  foUowed  by  the  maintenance  of  marital  rela- 
tions, is  dothed  with  every  presumption  of  validity ;  and  if  its  validity  is  drawn 
in  question,  the  burden  is  on  the  attacking  party,  and  that  burden  he  must 
assume,  even  to  the  proving  of  a  negative.  «  *  •  The  law  indulges  the  pre- 
sumption of  innocence,  and  rather  than  find  the  party  guilty  of  bigamy,  wiU 
Indulge  the  presumption  of  divorce. 

In  a  later  case,  that  of  Maier  v.  Brock,  222  Mo.,  74,  decided  in 
July,  1909,  the  court  said : 

Where  a  legal  marriage  is  shown  and  that  subsequently  deceased  inter- 
married with  another  woman  and  lived  with  her  as  his  wife,  the  presumption 
of  iaw  is  that  the  former  marriage  was  dissolved  by  divorce,  though  the  first 
wife  is  still  alive  and  knows  of  no  such  divorce;  and  the  burden  is  on  her  to 
show  that  there  was  no  divorce,  even  though  it  requires  the  proof  of  a  nega- 
tive In  such,  case  the  presumption  of  Innocence  is  stronger  than  the  pre- 
sumption that  a  legal  marriage  relation  once  entered  into  is  presumed  to 
continue. 

The  court  further  said,  after  setting  forth  the  facts  in  the  case : 

The  presumption  of  law,  in  view  of  his  subsequent  marriages,  is  that  the 
first  marriage  was  dissolved  by  a  judgment  for  divorce  in  his  favor,  and  the 
burden  of  overcoming  that  presumption  rested  upon  plaintiff,  although  no 
attempt  was  made  by  defendant  to  show  there  was  a  divorce,  and  though  that 
rule  requires  her  to  prove  a  negative. 

The  holding  of  the  Supreme  Court  of  Missouri  is  so  explicit  and 
anambiguous  that  the  department  refrains  from  further  comment- 
ing on  the  case  now  before  it.  Following  the  rulings  of  the  said 
court  the  department  holds  in  this  case  that  there  is  a  presumption 
of  a  divorce  between  Isophena  and  the  soldier,  and  therefore  he  was 
of  full  capacity  to  marry  Lucinda,  who  is  now  his  widow. 

The  action  complained  of  is 

Afflffncd. 
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No.  95. 

Thomas  E.  Clary,  pensioner;  Kathryn  Cleary^  claimant. 

Decided  July  25,  1919, 

Reimbursement — Accrued  Pension — Act  of  March  4,  1913 — Automatic  In- 
crease— Rights  of  Claimant  for  Reimbursement. 

If  the  records  as  to  age  in  a  deceased  pensioner's  claim  are  specific  enough  to 
enable  the  bureau  to  automatically  increase  his  rate  under  the  act  of 
March  4,  1913,  then  a  widow,  or  a  claimant  for  reimbursement.  Is  entitled 
to  such  increase  in  a  claim  for  the  accrued  pension. 

The  rights  of  a  widow  and  a  claimant  for  reimbursement  as  to  an  accrued  pen- 
sion are  identical. 

Case  of  Ennels,  85  Advance  Sheets,  distinguished. 

Hopkins,  Assistant  Secretary. 

Thomas  E.  Clary  died  April  10,  1917,  leaving  an  accrued  pen- 
sion of  $30.83,  being  at  his  death  a  pensioner  at  $25  per  month. 
Kathryn  K.  Cleary  filed  January  17,  1918,  her  application  for  re- 
imbursement, and  charges  were  approved  to  the  amount  of  $352.52, 
State  aid  having  been  rendered  to  the  amount  of  $55.  An  appeal  was 
entered  by  the  claimant  April  8,  1918,  her  sole  contention  being  that 
the  rate  at  which  the  accrued  pension  was  calculated  was  error,  in 
that  the  soldier's  pension  should  have  been  $30  instead  of  $25  \)er 
month. 

It  appears  from  an  inspection  of  the  files  that  this  pensioner  filed 
March  24,  1909,  his  declaration  under  the  act  of  February  6,  1907, 
34  Stat.,  879,  alleging  therein  that  he  was  born  December  10,  1836. 
He  filed  another  declaration  under  the  same  act  September  10,  1910, 
and  alleged  he  was  born  December  10,  1839.  These  claims  were 
adjudicated  together  as  shown  by  the  face  brief,  on  the  conclusion 
that  he  was  born  as  alleged  in  1839,  that  he  was  at  least  70  years  of 
age  September  10,  1910,  the  date  of  filing  his  second  declaration,  and 
he  was  allowed  a  rating  of  $15  per  month,  the  rate  authorized  by  tlie 
act  invoked.  He  filed  May  23,  1912,  his  declaration  under  the  act 
of  May  11,  1912,  37  Stat.,  112,  and  alleged  therein  he  was  born  in 
the  year  1837.  This  claim  was  adjudicated  on  the  basis  of  three 
years'  service  and  an  age  of  72,  on  the  conclusion  that  he  was  born 
in  the  year  1839. 

It  is  apparent  that  the  Pension  Bureau  concluded  on  the  record 
in  the  case  that  this  pensioner  was  at  least  .70  years  of  age  September 
10,  1910,  and  it  logically  follows  he  would  have  been  at  least  75 
years  of  age  September.  10,  1915. 

The  act  of  March  4,  1913,  37  Stat.,  1019,  provides  for  an  auto- 
matically increased  rating  on  account  of  advancing  age  without 
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further  application  by  the  pensioner  and  that  it  shall  take  effect 
from  the  date  he  is  shown  by  the  record  in  the  Pension  Bureau 
to  have  attained  the  age  provided  in  the  act;  and  it  is  a  fact  that 
prior  to  the  passage  of  this  act  there  was  seldom  an  actual  record 
kept  of  birthdays  of  pensioners  in  the  Pension  Bureau,  and  none  was 
required  under  the  acts  then  in  force.  However,  the  issue  in  the 
present  case  is  one  of  fact,  the  matter  of  automatic  increase  under 
the  act  of  March  4,  1913,  being  one  of  the  details. 

This  soldier's  name  has  been  on  the  rolls  since  1865,  and  the 
record  shows  him  as  either  directly  or  inferentially  giving  ages 
which  would  make  him  bom  practically  every  year  between  1836 
and  1841,  and  possibly  for  a  longer  period.  If  it  were  necessary 
therefore  to  fix  his  exact  birthday  and  year  from  the  record  it  is 
found  to  be  impossible  to  so  do  without  further  proof.  Although 
the  bureau  has  concluded  he  was  ot  least  75  years  of  age  Septem- 
ber 10,  1915,  a  date  considerably  over  a  year  prior  to  his  death,  this 
conclusion  is  not  specific  enough  on  which  to  decide  as  to  the  actual 
date  on  which  he  would  have  been  entitled  to  a  rating  on  the  basis 
of  75  years  of  age. 

In  the  case  of  Blackwell,  decided  June  22,  1918,  No.  84,  Advance 
Sheets,  vol.  20,  P.  D.,  it  was  held  in  the  case  of  a  widow  pensioner 
who  was  the  wife  of  the  soldier  during  his  service  in  the  Civil  War, 
that  she  was  entitled  to  an  automatic  increase  under  the  act  of 
September  8,  1916,  section  1,  because  the  fact  that  she  was  such  a 
wife  was  apparent  on  the  face  of  the  papers  in  her  claim,  and  there 
was  therefore  no  necessity  for  any.  further  proof  of  that  essential 
fact. 

In  the  case  of  Ennels,  decided  July  23,  1918,  No.  85,  Advance 
Sheets,  vol.  20,  P.  D.,  it  was  held  in  the  case  of  a  widow  pensioner 
who  was  entitled  to  increase  to  $20  per  month  under  the  act  of  Sep- 
tember 8, 1916,  section  1,  when  she  was  70  years  of  age,  that  there  was 
no  automatic  increase  for  the  reason  that  age  was  not  a  factor  in  her 
original  claim,  and  therefore  there  was  something  further  to  be 
proven  before  she  could  be  allowed  the  increase. 

It  can  not  however  be  said  that  age  was  not  a  factor  in  this 
soldier's  claim.  The  very  pension  that  was  due  him  at  his  death  was 
founded  specifically  on.  age,  and  consequently  the  principles  laid 
down  in  the  Ennels  case  ought  not  to  apply. 

It  has  always  been  held  that  a  widow  has  the  right  to  complete 
her  soldier  husband's  claim  or  to  follow  to  a  conclusion  his  pending 
claim.  The  Day  case,  18  P.  D.,  425,  decided  June  30,  1911,  held  in 
effect  that  the  right  of  a  widow  to  an  accrued  pension  and  the  right 
of  a  ^claimant  to  reimbursement  were  so  linked  together  in  the  lan- 
guage of  the  act  of  March  2,  1895,  that  there  was  no  distinction 
in  principle  between  the  two.    Following  the  Day  case,  if  a  claimant 
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for  reimbursement  has  the  right  to  reopen  a  claim  that  has  been 
rejected  during  the  lifetime  of  the  pensioner,  a  fortiori  such  a  claim- 
ant should  have  the  right  to  reopen  a  claim  that  is  made  pending 
by  law,  as  was  the  present  one,  prior  to  the  pensioner's  death. 

The  action  taken  in  this  case  was  in  accordance  with  section  496a 
of  Practice,  dated  May  25,  1917,  and  approved  by  the  honorable 
Assistant  Secretary  on  the  31st  of  said  month,  which  provided  that 
there  should  be  no  automatic  increase  after  death  in  connection  with 
claims  for  reimbursement.  This  rule  of  practice  was  set  aside  by 
th3  Department  June  28, 1918,  in  its  decision  in  the  case  of  Blackwcll, 
No.  84,  Advance  Sheets,  vol.  20,  P.  D.,  and  therefore  such  action  in 
the  present  case  was  in  accordance  with  the  practice  followed  at  that 
time.  However,  said  action  having  been  set  aside,  it  should  no  longer 
stand  in  the  terms  stated,  and  the  case  should  now  be  adjudicated 
wholly  independent  of  said  rule. 

The  department  concludes  that  the  practice  in  this  present  claim 
for  reimbursement  and  others  of  like  character  should  correspond 
to  that  laid  down  in  the  case  of  Day,  aupra^  which  was  reaffirmed 
in  the  case  of  Blackwell,  aupra^  and  the  action  complained  of  is 

Reversed. 

No.  96. 
Sarah  E.,  as  widow  of  Amos  Dailet, 

Decided  December  17,  1918, 

Act  of  Apbil  19,  1908,  as  Amended  by-  Act  of  September  S,  1916 — Common  Law 
Marriage — New  York — Abolis h m ent — Reestablis h ment. 

Appellant's  first  husband,  Stook,  was  married  to  one  Mary  in  1876,  and  he  ob- 
tained a  divorce  from  her  in  March,  1883,  in  the  State  of  Pennsylvania. 
He  married  appellant  in  the  State  of  New  York  September  1,  1883;  they 
separated  in  1884,  and  were  never  divorced.  She  married  the  soldier  De- 
cember 13,  1890;  he  died  July  30,  1908,  and  Stook  died  March  6,  1903. 

Marriages  as  at  common  law  were  not  recognized  in  the  State  of  New  York 
between  January  1,  1902,  and  January  1,  1908.  The  acts  invoked  require 
marriage  prior  to  June  27,  1905,  in  order  to  give  title. 

Held:  The  appe11ant*s  marriage  to  soldier  was  void  ah  initio,  as  she  had  at  its 
date  a  living,  undivorced  husband.  This  impediment  to  her  marriage  with 
the  soldier  was  not  removed  until  the  death  of  Stook  In  1903,  and  no  mar- 
riage could  be  presumed  under  the  New  York  statutes  until  January  1, 
1908. 

Hopkins,  Assistant  Secretary. 

Sarah  E.  filed  September  19,  1916,  an  application  for  pension 
under  the  provisions  of  the  act  of  April  19,  1908,  85  Stat.,  64,  as 
amended  by  the  act  of  September  8,  1916,  39  Stat.,  844,  as  widow  of 
Amos  Dailey,  alleging  that  her  late  husband  had  served  during  the 
Civil  War  in  the  military  service  of  the  United  States  for  90  days  and 
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more,  had  been  honorably  discharged  from  said  service,  had  been 
legally  married  to  her  December  13, 1890,  and  had  died  July  30, 1908, 
leaving  her  as  his  widow  surviving. 

The  claim  was  rejected  January  14,  1918,  on  the  ground  that  the 
claimant  did  not  become  the  lawful  wife  of  the  deceased  soldier  prior 
to  June  27,  1905,  and  therefore  had  no  title  to  pension  as  his  widow 
under  the  acts  invoked. 

From  this  action  the  present  appeal  was  taken  on  January  26, 
1918. 

The  official  records  of  the  War  Department  show  that  the  above- 
named  soldier  served  during  the  Civil  War  as  a  private  in  Company 
H,  Sixty-eighth  New  York  Infantry,  from  July  18, 1863,  to  July  24, 
1865,  when  he  was  honorably  discharged  and  mustered  out  of  said 
service,  and  the  evidence  shows  he  was  ceremonially  married  to  this 
appellant  and  died  upon  the  dates  respectively  alleged  by  her. 

This  case  has  been  carefully  investigated  in  the  field  by  special  ex- 
amination, and  from  the  evidence  thus  obtained  it  appears  that  the 
soldier  and  the  appellant  resided  as  husband  and  wife  in  the  county 
of  Chemung,  N.  Y.,  from  the  date  of  their  marriage  to  the  date  of  his 
death. 

It  further  appears  that  at  the  date  of  his  marriage  to  the  appellant 
the  soldier  was  legally  competent  to  contract  marriage,  his  one  prior 
marriage  having  been  dissolved  by  the  death  of  his  first  wife  Sep- 
tember 17,  1885.  The  appellant  admits  and  the  evidence  shows  that 
she  had  been  previously  married  in  said  county  and  State,  September 
1, 1883,  to  one  Philip  Stook,  from  whom  she  was  separated  in  the  fol- 
lowing year,  and  who  survived  the  date  of  her  marriage  to  the  sol- 
dier, and  did  not  die  until  March  6,  1903.  She  also  admits  and  the 
evidence  shows  beyond  question  that  her  marriage  to  Stook  was  never 
dissolved  by  divorce,  but  she  contends,  in  justification  of  her  marriage 
to  the  soldier  in  the  absence  of  divorce,  that  her  first  marriage  to  Stook 
wa§  void  by  reason  of  the  fact  that  he  had  at  that  time  a  living  and 
undivorced  wife,  one  Emily  Wright. 

It  was  shown  by  the  testimony  adduced  at  special  examination  that 
the  appellant's  first  husband,  Stook,  was  ceremonially  married  to 
one  Emily  in  Chemung  County,  N.  Y.,  July  3,  1875,  and  that  they 
lived  together  as  husband  and  wife  in  said  county  for  only  six  months, 
when  they  permanently  separated  and  never  resumed  marital  rela- 
tions. After  her  separation  from  Stook,  Emily  went,  in  1877,  to  the 
State  of  Michigan  to  reside,  where  she  has  continuously  lived  ever 
since  with  the  exception  of  a  few  months  in  the  year  1885,  when 
she  returned  to  Chemung  County,  N.  Y.,  on  a  visit,  and  then  returned 
to  the  State  of  Michigan,  where  she  now  lives,  and  where  she  was 
found  and  her  testimony  in  this  claim  procured  on  special  examina- 
tion. 
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The  appellant's  first  husband,  Stock,  after  his  separation  from 
Emily,  is  shown  to  have  removed  to  the  State  of  Pennsylvania,  where 
he  resided  for  several  years,  and  during  his  residence  in  said  State 
he  filed  a  suit  for  divorce  from  Emily,  and  obtained,  March  17,  1883, 
in  the  Court  of  Common  Pleas  for 'Lycoming  County,  Pa.,  an  abso- 
lute decree  of  divorce.  This  decree  appears  to  be  regular  and  legal 
in  all  respects,  shows  the  necessary  jurisdictional  facts,  and  it  has 
never  been  impeached  or  its  validity  called  in  question  in  this  or  any 
other  proceeding.  It  dissolved  absolutely  the  marriage  of  Stock  to 
Emily,  and  therefore  he  was  thereafter  legally  competent  to  contract 
a  marriage  with  this  appellant. 

The  contention  of  the  appellant  that  her  marriage  to  Stock  was 
void  is  based  upon  the  fact  that  Emily,  notwithstanding  the  fact 
that  she  admits  in  her  testimony  in  this  claim  that  she  was  fully 
aware  of  the  fact  that  Stock  had  obtained  a  divorce  from  her,  insti- 
tuted a  suit  for  divorce  from  him  in  the' Supreme  Court  for  Chemung 
County,  N.  Y.,  during  her  short  visit  to  that  State  in  1885,  and, 
August  6,  1885,  she  procured  a  decree  from  said  court  absolutely 
divorcing  her  from  Stock  on  the  ground  of  Stock's  living  in  adultery 
with  this  appellant.  It  clearly  appears  from  the  evidence  that  said 
decree  was  obtained  by  Emily  by  false  and  fraudulent  statements, 
irhe  court  being  kept  in  entire  ignorance  of  the  fact  that  her  marriage 
to  Stock  had  already  been  dissolved  by  a  valid  decree  of  divorce  in 
the  State  of  Pennsylvania.  Be  this  as  it  may,  it  is  unquestionably 
true  that  said  divorce  obtained  by  Emily  had  no  valid  force  and 
effect,  since  the  marriage  thereby  purporting  to  be  dissolved  had 
already  been  dissolved  by  a  court  of  competent  jurisdiction. 

The  decree  of  divorce  obtained  by  Stock  from  Emily  in  the  State 
of  Pennsylvania  being  valid  in  all  respects,  his  marriage  to  the 
appellant  in  September,  1883  was  valid;  and  since  said  marriage  was 
never  dissolved  by  divorce  it  remained  a  subsisting  and  valid  mar- 
riage until  Stock's  death  in  1903. 

It  therefore  follows,  as  a  matter  of  law,  that  the  claimant's  mar- 
riage to  the  soldier  in  1890  was  absolutely  void  ab  initio,  and  the 
only  remaining  question  is  whether  or  not  a  valid  and  legal  matri- 
monial relation  subsequently  arose  between  herself  and  the  soldier 
at  any  time  after  the  death  of  Stock  and  prior  to  the  death  of  the  sol- 
dier in  1908. 

In  the  State  of  New  York  the  law,  from  January  1, 1902,  chapter 
338,  Laws  of  New  York  of  1901,  practically  abolished  common-law 
marriages  in  that  State,  as  such  marriages  are  ordinarily  understood, 
and  provided  that  a  marriage  by  consent  not  solemnized  by  h 
pfirson  authorized  by  statute,  would  not  be  valid  unless  it  was  wit- 
nessed by  an  instrument  of  writing  signed  by  the  parties  and  the 
witnesses  to  the  marriage,  and  then  acknowledged  and  recorded  as 
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required  in  the  case  of  instruments  conveying  real  estate.  This  law 
remained  in  effect  until  January  1,  1908,  when  it  was  repealed,  and 
common-law  marriages  reestablished  by  an  act  of  the  New  York 
Legislature  to  be  found  in  chapter  742  of  the  laws  of  that  State  of 

1907.  There  was  thus  a  period  from  January  1,  1902,  to  January  1, 

1908,  when  common-law  marriages,  unless  evidenced  by  writing  as 
aforesaid,  were  not  recognized  in  the  State  of  New  York. 

Since  this  appellant's  first  husband,  Stook,  died  in  1903,  it  is  ap- 
parent that  at  the  time  the  impediment  to  her  lawful  marriage  to 
the  soldier  was  removed  by  his  death,  a  common-law  marriage  with 
the  soldier  could  not  have  existed  in  the  absence  of  such  an  instrument 
of  writing  as  was  required  by  law ;  and  since  a  marriage  as  at  common 
law  was  not  recognized  until  January  1, 1908,  it  is  manifest  that  this 
appellant  could  not  have  become  the  lawful  wife  of  the  soldier  in 
said  State  prior  to  June  27, 1905. 

The  act  of  April  19,  1908,  35  Stat.,  64,  as  amended  by  the  act  of 
September  8,  1916,  39  Stat.,  844,  grants  a  pension  to  a  w^idow  imder 
the  conditions  therein  named,  provided  such  widow  was  shown  to 
have  married  the  soldier  prior  to  June  27,  1905,  and  it  is  clear  from 
the  foregoing  that  this  appellant  could  have  no  title  to  pension  as  the 
widow  of  the  soldier  under  the  provisions  of  said  acts.  The  rejection 
of  her  claim  upon  the  ground  stated  was  therefore  sound  and  correct 
in  law  and  fact,  and  is 

Afp/rmed. 

No.  97. 

William  Hallman. 

Decided  December  23,  1918. 

Act  of  Mat  11,  1912,  as  Amended  by  Act  of  June  10,  1918 — Date  of 

Commencement  of  Pension  Thereunder. 

The  fiUng  of  a  declaration  is  one  of  the  conditions  precedent  of  the  act  of 

May  11,  1912. 
The  amending  act  of  June  10,  1918,  has  to  do  solely  and  only  with  rates  of 

pension,  and  in  no  wise  precludes  the  necessity  of  observing  the  conditions 

precedent  of  the  original  act 
Pensions  under  either  the  original  or  amendatory  act  commence  only  from  the 

date  of  the  filing  of  a  declaration. 

Hopkins,  Assistant  Secretary. 

William  Hallman,  a  pensioner  under  the  general  law  at  $30  per 
month,  filed  his  declaration  October  1, 1918,  under  the  act  of  May  11, 
1912,  37  Stat,  112,  as  amended  by  the  act  of  June  10,  1918,  40  Stat., 
603,  and  was  allowed  a  pension  thereunder  of  $40  per  month,  to  com- 
mence from  the  date  of  the  filing  of  his  declaration.    In  his  appeal, 
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entered  November  20, 1918,  he  contends  that  the  rate  of  $40  per  month 
should  commence  June  10,  1918,  according  to  the  provisions  of  the 
aforesaid  amendment. 

The  act  of  May  11, 1912,  known  as  an  age  and  service  act,  describes 
the  necessary  status  of  those  who  are  entitled  to  its  benefits,  what 
those  benefits  are  to  be  in  detail,  and  then  states,  at  the  commence* 
ment  of  the  last  paragraph  of  section  1 : 

All  of  the  aforesaid  pensioDs  shaU  commence  from  the  date  of  the  filing  of 
the  applications  in  the  Bureau  of  Pensions  after  the  passage  and  approval  of 
this  act. 

The  amending  act  invoked,  that  of  June  10,  1918,  amended  the 
parent  act  only  by  adding  another  section,  viz.;  section  6,  and  said 
amendment  merely  increases  rates.  It  does  not  profess,  directly  or 
by  implication,  however  remote,  to  affect  anything  further  in  the 
original  act.    The  title  of  the  amendment  is  as  follows : 

An  act  to  amend  an  act  entitled  "An  act  granting  pension  to  certain  enlisted 
men,  soldiers  and  officers  who  served  in  the  Civil  War  and  the  War  with 
Mexico,"  approved  May  11,  1912. 

The  enacting  clause  is  as  follows : 

Be  it  enacted  l>y  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  the  general .  pension  act  of 
May  11,  1912,  is  hereby  amended  by  adding  a  new  section  to  that  as  follows: 

It  then  sets  forth  in  the  new  section  (6),  that  certain  soldiers 
who  now  receive  a  less  rate  than  the  amendment  provides 
shall  be  allowed  certain  specified  rates,  which  are  in  excess  of  those 
granted  by  the  act  of  May  11, 1912.  It  is  reiterated  that  this  amend- 
ment does  not  directly  or  by  implication  affect  any  part  of  the  act  of 
May  11, 1912,  save  the  rates  provided  in  the  original  act. 

The  act  of  May  11,  1912,  prescribes  certain  conditions  precedent 
to  be  established  before  the  act  can  become  effective  and  beneficial ; 
and  it  then  provides,  as  stated,  that  pensions  under  the  act  shall  com- 
mence from  the  date  of  filing  the  applications  therefor  in  the  Pen- 
sion Bureau  after  its  passage  and  approval. 

It  is  thus  seen  that  it  is  as  necessary  under  the  terms  of  the  statute 
to' file  a  declaration  as  it  is  to  show  any  other  condition  precedent, 
such  as  90  days'  service,  honorable  discharge,  etc. 

This  claimant  has  never  been  on  the  pension  rolls  under  the  act 
of  May  11,  1912,  and  before  he  can  successfully  invoke  its  benefits 
or  the  benefits  of  the  amendment  in  question,  he  is  required,  under 
the  express  terms  of  the  statute,  to  file  a  declaration  therefor, 
and  this  he  did  for  the  first  time  October  1,  1918.  Neither  the 
original  act  nor  the  amendment  makes  any  provision  for  pension 
save  upon  the  filing  of  a  declaration  therefor  under  the  act.  He  has 
never  been  pensioned  save  under  the  general  law,  and  his  rate  was 
increased  from  time  to  time  from  January  28,  1882,  at  $4  per  month 
to  $30  per  month,  all  on  account  of  disability  due  to  hemorrhoids  con- 
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tracted  in  the  service  in  line  of  duty.  The  statute  was  fulfilled  by 
his  being  allowed  a  rate  of  $40  per  month  under  the  act  of  May  11, 
1912,  as  amended  by  the  act  of  June  10,  1918,  said  rate  being  based 
on  age — over  72  years — and  a  service  of  2  years  7  months  and  28 
days,  for  there  is  no  provision  of  law  which  entitles  £his  rate  to 
conmience  in  his  case  prior  to  October  1,  1918,  the  date  he  filed  his 
declaration.  The  action  complained  of  is 
Affirmed. 


No.  98. 

Nancy  E.,  as  widow  of  Ezekiel  Dillon, 

Decided  December  23,  1918-. 
Kentucky — ^Mabbiage — Presumption  of  Death. 

Appellant  was  divorced  from  her  first  husband  In  March;  1882,  and  married  her 
second  husband  August  8,  1882.  He  deserted  her  in  1883,  and  she  married 
the  soldier  in  the  State  of  Kentucky  in  1894,  a  date  when  the  evidence 
shows  her  second  husband  w^as  living  and  undivorced  from  her,  and  he  is 
shown  to  have  been  alive  in  February,  1918. 

Held:  Any  presumption  of  the  death  of  her  second  husband  prior  to  her  marriage 
to  the  soldier  is  negatived  by  section  6  of  the  statutes  of  the  State  of 
Kentucky  of  1888.  She  was  therefore  never  the  soldier's  lawful  wife,  con- 
sequently Is  not  now^  his  w^idow. 

Hopkins,  Assistant  Secretary. 

Nancy  E.  filed  September  25,  1916,  an  application  for  pension 
under  the  provisions  of  the  act  of  April  19,  1908,  35  Stat.,  64,  as 
amended  by  the  act  of  September  8,  1916,  39  Stat.,  844,  as  widow  of 
Ezekiel  Dillon,  alleging  that  he  had  served  in  the  military  service 
of  the  United  .States  during  the  Civil  War  for  90  days  and  more,  was 
honorably  discharged  from  said  service,  had  been  duly  and  legally 
married  to  her  November  25,  1894,  and  died  March  6,  1914,  leaving 
her  as  his  widow  surviving. 

The  claim  was  rejected  March  26,  1918,  on  the  ground  that  the 
claimant  was  not  the  widow  of  the  deceased  soldier,  and  the  present 
appeal  was  taken  April  9, 1918. 

The  official  records  of  the  War  Department  show  the  soldier  served 
during  the  Civil  War  as  a  private  in  Company  C,  First  Potomac 
Home  Brigade,  Maryland  Cavalry,  from  February  27,  1864,  to  June 
28,  1865,  when  he  was  honorably  discharged  from  said  service. 

This  claim  was  thoroughly  investigated  by  special  examination, 
and  the  testimony  thus  obtained,  together  with  the  evidence  pre- 
viously filed  in  the  claim,  establishes  the  following  material  facts : 

Appellant  and  the  soldier  were  ceremonially  married  in  the  State 
of  Kentucky  November  25, 1894,  and  lived  and  cohabited  as  husband 
and  wife  in  that  State  from  the  date  of  said  marriage  until  the  sol- 
dier's death,  which  is  shown  to  have  occurred  on  the  date  alleged. 
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It  appears  that  the  soldier  had  been  twice  previously  married,  but 
both  of  these  marriages  are  shown  to  have  been  dissolved  by  death 
before  his  marriage  to  the  appellant.  The  appellant  admits  a  first 
marriage  to  .one  Miller  in  1878,  which  was  dissolved  by  a  divorce 
obtained  bjTher  in  the  circuit  court  of  the  county  of  Muhlenberg,  Ky., 
in  March,  1882.  After  her  divorce  from  Miller  she  was  married  a 
second  time  to  one  George  T.  Woodson  August  8,  1882,  who  deserted 
her  about  June,  1883,  and  she  has  alleged  and  attempted  to  prove  that 
he  had  not  been  seen  or  heard  of  since  that  time.  Her  claim  to  be 
the  pensionable  widow  of  the  soldier  rests  upon  the  contention  that 
Woodson  should  be  presumed  to  have  died  prior  to  the  datQ  of  her 
marriage  to  the  soldier  in  1894,  and  this  contention  is  based  upon  the 
language  of  the  statute  of  Kentucky,  section  16,  page  37,  of  the 
statutes  of  said  State  of  1888,  which  is  as  follows : 

If  any  person  who  shall  have  resided  In  this  State  go  from  and  do  not  return 
to  this  State  for  seven  successive  years,  he  shall  be  presumed  to  be  dead  In  any 
case  where  his  death  shall  come  in  question,  unless  proof  be  made  that  he  was 
alive  within  that  time. 

Undoubtedly,  if  the  statements  of  the  appellant  relative  to  the  dis- 
appearance of  Woodson  were  true,  said  statute  would  have  a  very  ma- 
terial bearing  upon  the  validity  of  her  marriage  to  the  soldier ;  but  as 
a  matter  of  fact  it  developed  on  the  investigation  of  this  claim  that 
Woodson  was  not  only  living  and  undivorced  from  the  appellant 
on  the  date  of  her  marriage  to  the  soldier,  but  is  living  at  the  pres- 
ent time  in  the  State  of  California,  w^here  he  was  located  by  a  special 
examiner  and  his  deposition  obtained  in  February  of  the  present 
year.  Consequently  said  statute  has  no  application  to  the  facts  in 
the  present  case  and  can  avail  the  appellant  nothing. 

Woodson  states  in  his  deposition  that  after  his  separation  from  the 
appellant  he  removed  to  the  State  of  Texas,  where,  May  1,  1896, 
about  17  months  after  she  had  married  the  soldier,  he  obtained  a  de-. 
cree  of  absolute  divorce  from  her  in  the  district  court  for  Tarrant 
County  in  that  State.  A  duly  certified  transcript  of  said  decree  is  on 
file,  from  which  it  appears  that  said  proceeding  was  legal  and  regular 
in  all  respects,  and  it  is  therein  recited  that  this  appellant  had  been 
personally  served  with  notice  of  the  pendency  of  said  suit,  in  addition 
to  constructive  notice  by  publication  according  to  law. 

It  is  thus  definitely  shown  that  at  the  date  the  appellant  attempted 
to  marry  the  soldier  she  had  a  former  husband  living  and  undivorced. 
Her  marriage  to  the  soldier  was  therefore  absolutely  illegal  and  void 
at  its  inception,  and  since  she  lived  with  the  soldier  as  his  wife  only 
in  the  State  of  Kentucky,  and  there  is  no  proof  or  claim  that  a  cere- 
monial marriage,  according  to  the  law  of  that  State,  was  ever  entered 
into  betW'Cen  them  after  the  removal  of  the  impediment  to  their  lawful 
union  by  the  divorce  from  Woodson,  her  relations  with  the  soldier 
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never  afterwards  could  have  become  legal  and  matrimonial,  the 
statutes  of  that  State  declaring  any  marriage  not  solemnized  or  con- 
tracted in  the  presence  of  an  authorized  person  or  society  to  be  illegal 
and  void.* 

The  appellant  therefore  was  never  the  lawful  wife  of  the  soldier, 
she  has  no  status  under  the  pension  laws  as  his  widow,  arid  the  rejec- 
tion of  her  claim  for  pension  as  such  widow  on  the  grounds  stated  was 
sound  and  correct,  and  is  hereby 

A-fjirmed. 

No.  99. 
Eliza,  formerly  wtdoav  of  Andrew  Temfleton, 

Bedded  December  26,  1918, 

Act  of  October  6,  1917 — Increased  Rates  of  Widows — ^Renewal  of  Widows' 
Pensions — Misconstruction  of  Statute — Effect  on  Increased  Rates. 

Widows  who  had  married  more  than  once  after  the  death  of  the  soldier  and 
were  allowed  a  renewal  of  pension  under  the  decision  in  the  case  of  Lamb, 
formerly  Griswold,  14  P.  D.,  Ill,  should  not  be  dropped  from  the  roll  because 
of  the  later  decision  on  the  same  issue  in  the  case  of  Renewah  of  Widow's 
Pension,  advance  sheets  No.  61,  vol.  20,  P.  D. 

The  error  in  allowing  such  renewal  is  no  valid  reason  for  committing  a  still 
greater  one,  and  such  widows  are  not  entitled  to  an  increased  rating  under 
the  act  of  October  6, 1917. 

Hopkins,  Assistant  Secretary. 

Eliza,  formerly  widow  of  Andrew  Templeton,  and  who  was  a 
pensioner  by  reason  of  her  husband's  military  service,  was  dropped 
from  the  roll  upon  her  remarriage  August  1,  1869.  Her  second 
husband  died  in  1878,  and  she  again  married  February  24,  1879, 
and  this  husband  died  May  16,  1897.  She  was  allowed  renewal 
of  pension  under  the  act  of  March  3,  1901,  31  Stat.,  1445,  application 
having  been  filed  July  22,  1903,  at  $12  per  month  and  her  rate  was 
automatically  increased  to  $20  per  month  October  27,  1916,  under 
the  act  of  September  8,  1916,  39  Stat.,  844.  She  filed  an  informal 
declaration  for  increase  to  $25  per  month  March  6,  1918,  under  the 
act  of  October  6,  1917,  40  Stat;  408,  and  was  advised  March  27,  1918, 
of  the  rejection  of  the  claim  on  the  ground  that  a  renewal  of  pension 
had  been  allowed  her  under  a  misconstruction  of  the  statutes.  See 
Eeneival  of  Widows'  Pension,  advance  sheets  No.  61,  vol.  20,  P.  D. 
An  appeal  was  entered  April  4, 1918. 

This  claimant  was  allowed  renewal  of  pension  under  a  miscon- 
struction of  the  statute  by  the  department  in  the  case  of  Lamb, 
formerly  Griswold,  14  P.  D.,  Ill,  and  her  rate  was  increased  from 
$12  per  month  to  $20  per  month,  the  error  being  perpetuated.  How- 
ever, merely  because  of  these  errors  there  is  no  good  reason  why  a 
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still  greater  error  should  now  be  committed  in  her  case,  and  in  those 
of  like  tenor,  by  further  increasing  the  rate. 

It  has  been  suggested  that  so  long  as  this  class  of  widows  is  allowed 
to  stay  upon  the  roll  they  should  be  allowed  increased  rates  when- 
ever later  statutes  are  passed  increasing  their  rates. 

Taking  all  things  into  consideration,  it  is  not  believed  that  in  good 
conscience  those  widows  who  were  allowed  renewal  of  pension  under 
what  is  now  considered  a  wrong  construction  of  the  law  should  have 
their  names  dropped  from  the  rolls.  It  is  different,  however,  when 
it  comes  to  carrying  this  error  still  further  by  committing  a  greater 
one.  The  practice  of  the  bureau  has  been  to  allow  these  names  to 
stand  upon  the  roll,  inasmuch  as  their  claims  were  allowed  under  the 
decision  in  the  case  of  Lamb,  formerly  Griswold*,  aupra^  but  this 
is  as  far  as  the  department  will  go.  The  ends  of  justice  are  more 
than  accomplished  by  allowing  these  names  to  remain  on  the  rolls,  and 
the  action  complained  of  is 

Afflrmed. 

No.  100. 
Nancy,  as  alleged  widow  of  John  W.  White, 

Decided  January  10,  1919. 
Marriages — Presumption  or — Oklahoma. 

The  appellant,  a  member  of  the  Creek  Nation  and  of  mixed  Indian  and  Negro 
blood,  and  the  soldier,  a  white  man,  commenced  living  together  as  hus- 
band and  wife  In  the  year  1884.  She  gave  birth  to  seven  children,  two  by 
the  soldier  and  five  by  a  married  man  of  mixed  Indian  and  Negro  blood 
by  the  name  of  Vann.  Appellant  and  soldier  separated  after  the  birth  of 
the  first  child  by  Vann,  and  they  never  resumed  their  marital  status.  Her 
relations  with  Vann  continued  for  nearly  a  year  after  the  death  of  the 
soldier  in  1908  and  until  the  death  of  Vann. 

A  presumption  of  marriage  between  members  of  the  Creek  Nation  does  not 
obtain  from  an  irregular,  limited,  and  partial  cohabitation  of  the  parties 
but  obtains  only  when  the  cohabitation  is  complete  and  such  as  is  usual 
between  persons  lawfully  married.  Fender  v.  Segro,  157  Pac  Rep.,  103; 
41  Okl.,  318. 

Held:  The  claimant  was  never  the  lawful  wife  of  the  soldier  and  Is  not  his 
widow. 

Hopkins,  Assistant  Secretary. 

The  claim  for  pension  under  the  act  of  April  19, 1908,  85  Stat.,  64, 
of  Nancy  White,  as  widow  of  John  W.  White,  who  served  in  Com- 
pany M,  Third  Indian  Home  Guards,  filed  January  6,  1909,  was  re- 
jected December  4,  1917,  after  special  examination,  substantially  on 
the  ground  that  the  claimant  was  never  the  soldier's  lawful  wife  and 
therefore  not  his  widow.  From  this  action  an  appeal  was  entered 
April  8,  1918. 
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Tlie  claimant  is  a  member  of  the  Creek  or  Muskogee  Nation  and 
is  of  mixed  Indian  and  Negro  blood.  The  soldier  was  a  white  man. 
He  served  in  the  aforementioned  organization  from  May  13, 1864,  to 
May  31,  1865,  and  was  honorably  discharged  from  said  service. 
From  prior  to  his  service  until  his  death,  which  took  place  October 
16,  1908,  he  lived  in  that  part  of  the  State  of  Oklahoma  which  was 
known  as  Indian  Territory,  but  was  never  a  member  of  any  Indian 
tribe.  He  and  the  claimant  commenced  living  together  about  Octo- 
ber, 1884,  and  she  had  seven  children;  the  first  two  by  the  soldier,  the 
others  by  Summer  Vann,  a  married  man,  living  with  his  wife  near 
the  claimant,  who  was  part  Indian,  part  Negro,  and  a  member  of 
the  Creek  Nation.  There  is  evidence  to  show  that  he  and  the  claim- 
ant kept  up  their  intimacy  until  within  a  few  weeks  of  his  death, 
which  took  place  about  a  year  after  the  death  of  the  soldier. 

The  claimant  testified  that  she  and  the  soldier  separated  shortly 
after  she  had  her  first  child  by  Vann.  It  appears  however  that  they 
continued  living  together  but  not  as  husband  and  wife;  that  they 
ceased  occupying  the  same  bed,  but,  as  formerly,  ate  at  the  same  table 
and  sometimes  worked  together  in  the  field,  each  bearing  a  part  of  the 
family  expenses.  It  is  alleged  in  the  declaration  and  contended  in 
the  appeal  that  they  were  married  according  to  the  tribal  custom 
of  the  Creeks. 

Tribal  marriages  and  divorces  prevailed  in  the  Creek  Nation  until 

October  22,  1881,  when  the  act  of  said  nation  of  that  date  went  into 

effect,  which  provided  that  marriages  may  be  performed  by  a  judge 

of  any  court  of  the  Nation  or  by  an  ordained  minister  of  the  gospel 

in  regular  communion  with  any  religious  society  and  that — 

any  marriage,  contracted  In  writing  or  in  the  presence  of  two  or  more  witnesses 
who  shall  sign  the  marriage  contract  as  such,  shall  be  lawful. 

The  custom  of  the  Creeks  as  to  marriage  and  divorce  prevailing 

prior  to  October  22,  1881,  is  doubtless  correctly  stated  by  Kate  Lun- 

non.    This  witness  testified  on  special  examination  as  follows : 

In  those  days  (prior  to  Oct.  22,  1881)  we  did  not  pay  any  attention  to 
whether  folks  were  married  by  ceremony.  If  a  man  and  woman  wanted  to 
live  together,  they  just  went  and  lived  together  until  they  wanted  to  quit  and 
then  they  just  separated  and  that  was  all  there  was  to  it. 

Chancey  v,  Winnery,  147  Pac,  1036,  was  a  case  of  a  marriage  of 
members  of  the  Creek  Nation  according  to  the  tribal  custom  obtain- 
ing before  the  passage  of  the  aforesaid  act  of  October  22,  1881,  of 
said  nation  relating  to  marriages,  which  was  entered  into  subse- 
quently to  its  passage,  and  thenceforth  while  both  lived  the  parties 
recognized  and  treated  each  other  as  husband  and  wife,  and  were  so 
recognized  and  treated  in  the  communities  in  which  they  resided. 
The  case  was  not  reported  in  the  Oklahoma  reports  but  the  Supreme 
Court  of  Oklahoma  held  substantially  that  the  facts  raised  a  pre- 
sumption of  an  "  actual "  marriage  under  said  act. 
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On  the  other  hand,  in  Fender  v.  Segro,  137  Pac,  103,  41  Okl.,  318, 
it  was  held  substantially  by  the  same  court,  text  105,  that  a  pre- 
sumption of  marriage  between  members  of  the  Creek  Nation  under 
the  laws  and  customs  of  that  nation  was  not  raised  from  an  irregu- 
lar, limited,  and  partial  cohabitation  of  the  parties;  to  raise  such 
a  presumption  the  cohabitation  must  be  complete  and  such  as  is  usual 
between  persons  lawfully  married. 

In  the  present  case  the  evidence  shows  that  the  cohabitation  of  the 
claimant  and  the  soldier  was  anything  but  matrimonial  and  that  tho 
intention  of  both  was  that  it  should  not  be  matrimonial.  The  claimant 
was  never  the  soldier's  wife  and  therefore  is  not  his  widow. 

No  error  appearing,  the  action  complained  of  is 

Affirmed. 


No.  101. 
Minors  of  Martin  Neff, 

Decided  January  IS,  1919. 

Sections  4702-4703,  Revised  Statutes — ^Expibation  of  Pensionable  Period- 
Title  BY  Succession  or  Survivorship — When  Terminated. 

The  soldier  died  In  the  service  December  28,  1864,  leaving  a  widow  and  five 
children,  all  under  16  years  of  age.  She  die<l  March  15,  1868,  wltl:OUt 
having  been  allowed  pension,  and  an  application  for  minors*  pension  in 
behalf  of  the  jfive  children  was  tiled  April  10,  1878,  claim  being  admitted 
July  3,  1900.  The  share  of  one  of  the  children,  John,  was  withheld,  awjdt- 
ing  knowledge  of  his  existence  and  whereabouts. 

Henry  filed  April  12,  1917,  an  affidavit  stating  he  was  the  only  survivor  of  the 
five  children  and  claiming  he  was  entitled  as  such  sole  survivor  to  John's 
share,   which   had   been   withheld. 

Held:  Children  whose  pensionable  period  has  expired  do  not  acquire  title  by 
succession  or  as  survivors  to  the  share  of  a  decedent. 

(This  decision  apparently  overrules  certain  statements  in  Shults  2  P.  D.  298, 
Brady  3  P.  D.  90,  McAlIster  3  P.  D.  318,  and  Martin  5  P.  D.  268.  See 
also  op.  Atty.  Genl.  339.) 

Hopkins,  Assistant  Secretary: 

Martin  Xeff  was  drafted  January  28,  1864,  was  assigned  to  Com- 
pany B,  Garrison  Guard,  Camp  Eeynolds,  Pa.,  and  served  in  said 
organization  until  his  death  December  28,  1864.  He  left  surviving 
Elizabeth,  his  widow,  and  five  children  namely,  Jacob,  Ann,  John, 
James,  and  Henry  M.,  all  under  the  age  of  16  years.  Elizabeth  died 
March  15,  1868,  without  being  allowed  pension  as  his  widow. 

An  application  for  minor's  pension  under  sections  4702-4703  R.  S. 
in  behalf  of  the  aforementioned  children  was  filed  April  10,  1878, 
and  certificate  was  issued  July  3, 1900,  to  allow  pension  in  the  claim, 
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with  provision  to  withhold  payment  of  John's  share  awaiting  infor- 
mation as  to  his  post-office  address.  On  this  issue  there  was  paid  to 
Jacob,  Ann,  James,  and  Henry  M.,  respectively,  the  exact  amount  of 
pension  each  would  have  received  had  each  been  placed  on  the  roll 
and  paid  pension  during  the  period  of  his  or  her  pensionable  mi- 
nority. 

Jacob  and  Henry  filed  in  1914  applications  for  payment  to  them 
of  John's  share  of  the  pension  allowed,  alleging  that  he  died  in 
1887,  without  payment  thereof  to  him,  and  that  they  were  the  only 
survivors  of  the  soldier's  children,  Ann  having  died  July  24, 1904,  and 
James  August  4,  1912.  Henry  stated  in  an  affidavit  filed  April  12, 
1917,  that  Jacob  died  September  14,  1916,  leaving  him  sole  survivor. 
This  claim  relative  to  the  payment  of  John's  share  of  the  pension  was 
rejected  June  13,  1918,  on  the  ground  that  there  was  no  satisfactory 
evidence  of  the  death  of  John,  and  from  said  action  an  appeal  was 
entered  June  18,  1918. 

In  the  event  of  John's  death  as  alleged  without  payment  of  his 
share  of  the  pension  allowed,  would  Henry  acquire  title  thereto  he 
then  being  past  the  age  of  16  years?  If  he  would  not,  it  is  imma- 
terial whether  the  death  of  John  is  proved  or  whether  he  is  living 
or  not. 

Section  4702,  Revised  Statutes,  is  as  follows : 

If  any  person  embraced  within  the  provisions  of  sections  forty-six  hundred 
and  ninety-two  and  forty-six  hundred  and  ninety-three  has  died  since  the 
fourth  day  of  March,  eighteen  hundred  and  sixty-one,  or  hereafter  dies  by 
reason  of  any  wound,  injury,  or  disease,  which,  under  the  conditions  and  limi- 
tations of  such  sections,  would  have  entitled  him  to  an  invalid  pension  had  he 
been  disabled,  his  widow,  or  if  there  be  no  widow,  or  in  case  of  her  death, 
without  payment  to  her  of  any  part  of  the  pension  hereinafter  mentioned,  his 
child  or  children,  under  sixteen  years  of  age,  shall  be  entitled  to  receive  the 
same  pension  as  the  husband  or  father  would  have  been  entitled  to  had  he 
been  totally  disabled,  to  commence  from  the  death  of  the  husband  or  father, 
to  continue  to  the  widow  during  her  widowhood,  and  to  his  child  or  children 
until  they  severally  attain  the  age  of  sixteen  years,  and  no  longer ;  and,  if  the 
widow  remarry,  the  child  or  children  shall  be  entitled  from  the  date  of  re- 
marriage. 

Section  4703  provides  for  an  allowance  of  increase  of  pension  of 
$2  per  month  from  and  after  July  25, 1865,  for  each  child  pensionable 
under  section  4702. 

Henry  claims  title  to  the  share  of  John  as  sole  survivor  of  the 
children  ot  the  soldier,  and  if  it  be  true  as  alleged  that  John's  death 
preceded  the  deaths  of  the  other  children  it  would  follow,  if  he  ac- 
quired any  title  to  John's  share,  that  title  to  three- fourths  of  it  came 
to  him  through  Ann,  James,  and  Jacob,  whose  deaths  occurred  July 
24,  1904,  August  4, 1912,  and  September  14,  1916,  respectively.  Now 
is  there  anything  contained  in  the  law  on  which  to  base  the  view 
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that  Henry  would,  on  each  of  the  last-mentioned  dates,  and  also 
on  the  date  of  John's  alleged  death  in  1887,  long  after  he  reached 
the  age  of  16  years,  acquire  title  to  additional  minor's  pension  as 
child  of  the  soldier? 

The  increase  of  $2  per  month  provided  by  section  4703  is  in  no 
way  involved  in  the  issue,  the  additional  pension  claimed  by  Henry 
as  survivor  being  that  part  of  the  rate  provided  by  section  4702  to 
which  John  had  title  as  minor  child  of  the  soldier. 

Under  section  4702,  supra,  as  it  has  been  administered,  in  case  pen- 
sion has  not  been  allowed  the  soldier's  widow,  if  pensionable,  it  is  al- 
lowed on  her  death  to  his  children  having  a  pensionable  period,  in- 
cluding those,  if  any,  who  on  the  widow's  death  were  past  the  age 
of  16  years,  and  therefore  those  whose  pensionable  period  had  then 
expired.  When  such  is  the  case  it  may  be  said  that  children  acquire 
title  to  minor's  pension  after  reaching  the  age  of  16  years.  This 
view  of  the  law  is  not  called  in  question,  but  is  there  any  warrant 
for  the  view  that  of  the  pensionable  children  past  the  age  of  16 
years  the  survivor  or  survivors  acquire  title  to  the  share  of  a  decedent? 

In  other  words,  can  a  claimant  for  minor's  pension  acquire,  after 
reaching  16  years  of  age,  title  to  pension  in  addition  to  that  which 
he  would  receive  had  his  name  been  on  the  roll  during  his  pension- 
able minority  and  dropped  on  the  expiration  thereof? 

The  facts  in  the  present  case  serve  well  to  illustrate.  Had 
pension  been  paid  Henry  prior  to  the  date  on  which  he  reached  his 
pensionable  majority,  the  amount  thereof  would  have  been  pre- 
cisely that,  which  he  received  on  the  issue  of  July  3,  1900.  Said 
amount  was  the  measure  of  the  Government's  liability  on  his 
account  as  a  minor  child  of  the  soldier  during  the  period  of 
his  pensionable  minority,  and  this  being  true  it  was  necessarily  the 
measure  of  said  liability  after  the  termination  of  said  period,  if 
there  were  any.  The  spirit  and  purpose  of  the  law  seem  to  have 
been  fully  met  by  the  discharge  of  such  liability,  and  the  language 
thereof  does  not  indicate  that  more  than  this  was  intended.  There- 
fore Henry  had  no  title  to  John's  share  of  the  pension  allowed  in 
the  event  of  his  death,  both  having  reached  the  age  of  16  years. 

For  the  foregoing  reason  the  action  complained  of  is 

A-ffiTTned. 

No.  102. 
Mary  K.,  as  widow  op  Julian  Munoz. 

Decided  January  16,  1919, 

Wab  Risk  Insubance  Act — Section  314 — Who  are  Beneficiabies — Ikcseased 

Rates. 

The  official  records  fail  to  sbow  that  the  claimant's  husband  was  an  enlisted  man 
or  was  ever  mustered  into  the  service  as  an  officer. 
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Held:  The  war  risk  insurance  act  of  September  2,  1914,  as  amended  October  6, 
1917,  allows  an  increased  rate  of  pension  to  those  widows  only  whose 
husbands  were  officers  or  enlisted  men  In  the  Ai-my,  Navy,  or  Marine  Corps 
of  the  United  States  and  who  served  In  the  Civil  War,  the  War  with  Spain, 
or  in  the  Philippine  Insurrection. 

The  fact  that  such  husband  was  an  officer,  mastered  into  the  service,  or  an  en« 
listed  man,  must  be  shown  by  the  official  records. 

Hopkins,  Assistant  Secretary, 

This  appeal,  entered  July  15, 1918,  is  from  the  action  of  the  bureau 
of  January  21, 1918,  rejecting  the  claim  for  increase  under  section  314 
of  the  war  risk  insurance  act  approved  September  2, 1914,  as  amended 
October  6,  1917,  40  Stat,  408,  of  Mary  K.  Munoz,  as  widow  of 
Julian  Munoz.    Said  section  314  reads  as  follows : 

That  from*  and  after  the  passage  of  this  act  the  rate  of  pension  for  a  widow 
of  an  officer  or  enlisted  man  of  the  Army,  Navy,  or  Marine  Corps  of  the  United 
States  who  served  in  the  Civil  War,  the  War  with  Spain,  or  the  Philippine 
insurrection,  now  on  the  pension  roll  or  hereafter  to  be  placed  on  the  pension 
roll,  and  entitled  to  receive  a  less  rate  than  hereinafter  provided,  shall  be 
$25  per  month.    ♦    ♦    ♦ 

The  aforementioned  claim  for  increase  was  filed  December  7,  1917, 
and  it  was  rejected  on  the  ground  that  the  official  records  of  the  War 
Department  fail  to  show  that  the  claimant's  deceased  husband  was 
ever  enlisted  or  mustered  into  the  military  service  of  the  United 
States. 

The  appellant  is  a  pensioner  and  is  in  receipt  of  $12  per  month 
under  special  act  approved  February  19,  1914.  Said  act  provided 
as  follows : 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and 
directed  to  place  on  the  pension  roll,  subject  to  the  provisions  and  limitations 
of  the  pension  laws,  the  name  of  Mary  K.  Munoz,  widow  of  Julian  Munoz,  nid-de- 
camp  on  staffs  of  Brig.  Gens.  Albin  Schoepf  and  Speed  S.  Fry,  and  pay  her  a 
pension  at  the  rate  of  $12  per  month. 

She  was  an  unsuccessful  claimant  for  pension  under  the  act  of 
April  19,  1908,  35  Stat.,  64.  She  filed  March  7,  1909,  an  application 
under  said  act  alleging  that  Julian  Munoz  served  90  days  or  more  as 
lieutenant  in  "  20  Reg.  of  Ky.  Inf."  and  aid-de-camp  to  Brig.  Gen. 
Schoepf,  and  was  honorably  discharged  from  said  service;  that  he 
married  her  November  19,  1868,  and  died  December  21,  1874.  Said 
claim  was  rejected  July  1, 1909,  on  the  ground  that  the  official  records 
of  the  War  Department  failed  to  show  that  the  claimant's  deceased 
husband  was  ever  enlisted  or  mustered  into  the  United  States  mili- 
tary service  as  alleged,  substantially  the  same  ground  of  rejection  of 
the  claim  in  contention. 

In  a  claim  for  pension  the  service  alleged  as  the  basis  thereof  can 
be  shown  satisfactorily  only  by  the  official  records  of  the  War  or 
the  Navy  Department  unless  otherwise  specifically  provided  by  an 
act  of  Congress. 
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In  a  report  under  date  of  June  28,  1909,  from  the  War  Depart- 
ment, Adjutant  General's  Office,  which  was  filed  in  the  aforesaid 
claim  under  the  act  of  April  19, 1908,  it  was  stated  that : 

As  exhaustive  a  search  of  the  records  as  it  is  practicable  to  make  from  the 
data  furnished  has  resulted  in  failure  to  discover  any  record  showing  that 
Julian  Monoz,  or  Munoz,  rendered  service  in  a  Kentuclsy  organization  during 
the  Civil  War. 

It  is  stated  in  the  appeal  that  the  records  of  the  Treasury  Depart- 
ment show  Munoz  was  paid  as  lieutenant  and  aid-de-camp  from 
November,  1861,  to  October,  1862.  There  is  nothing  official  with 
the  papers  to  show  that  this  was  the  case,  but  the  fact  that  he  was  so 
paid  would  not,  in  the  absence  of  a  record  in  the  War  Department 
of  his  enlistment  or  muster  into  the  military  service  of  the  United 
States,  be  presumptive  evidence  that  he  was  so  enlisted  or  mustered 
but  would  show  merely  that  such  payment  was  made  through  error 
and  misapprehension  as  to  his  true  and  correct  status. 

Nor  does  the  fact  that  the  appellant  has  been  granted  pension  by 
special  act  as  widow  of  Munoz  on  account  of  his  service  in  the  Civil 
War  have  any  bearing  on  the  character  of  said  service.  It  would  be 
immaterial  for  any  purpose  of  said  act  whether  his  service  was  in 
fact  that  of  a  civilian  or  a  soldier,  and  if  the  latter  then  a  special  act 
would  have  been  unnecessary  for  her  to  obtain  pension. 

But  the  benefits  of  section  314,  supra,  are  limited  to  widows  of 
officers  or  enlisted  men  of  the  Army,  Navy,  or  Marine  Corps  who 
served  in  certain  wars  therein  named,  and  it  is  not  satisfactorily 
shown  that  the  claimant's  deceased  husband  was  such  officer  or  en- 
listed man.  Therefore  it  does  not  appear  that  she  is  entitled  to 
increase  of  pension  provided  by  said  section. 

No  error  appearing,  the  action  complained  of  is 

Ajfirfned. 


No.  103. 
William  Jones. 

Decided  January  16,  1919, 

Act  OP  October  6,  1917,  Section  312 — Jurisdiction — Rights  Heretofore  Ac- 
crued—What Are. 

Olaimant  was  enlisted  December  1,  1910,  and  was  disohar|:^ed  November  24, 
1913.  He  reenlL<^ted  January  3,  1914,  and  was  finally  discharged  October 
13,  1917.  He  thereafter  file<l  a  claim  for  pension  for  disability  alleg^  to 
have  been  incurred  during  the  period  of  his  first  service. 

Held:  The  term  "  rights  ♦  ♦  ♦  heretofore  accrued,"  as  used  in  the  act 
of  October  6,  1917,  means  rights  which  have  become  enforclble;  rights 
^vhich  have  become  available  demands. 
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In  this  case  the  claimant's  right  to  have  his  demand  adjudicated  arose  Imme- 
diately upon  his  discharge  November  24,  1918,  and  it  was  not  lost,  but 
merely  held  in  abeyance  during  his  second  service,  by  his  failure  to  assert 
such  right  until  after  October  13,  1917,  the  date  of  his  final  discharge. 

Hopkins,  Assistant  Secretary. 

William  Jones,  formerly  a  private  in  the  One  hundred  and  forty- 
seventh  and  One  hundred  and  fifty-ninth  Companies,  United  States 
Coast  Artillery  Corps,  filed  his  declaration  under  the  general  law, 
October  23, 1917,  alleging  that  in  the  month  of  August,  1911,  at  Fort 
Winfield  Scott,  CaL,  he  contracted  appendicitis,  causing  operations 
therefor,  and  that  again,  in  the  year  1912,  he  was  operated  on  for 
adhesions.  He  further  alleges  that  in  February,  1916,  he  was  op- 
erated on  for  disease  of  gall  bladder,  and  later  on  for  stomach  ad- 
iiesions  and  that  he  now  suffers  from  disease  of  stomach  and  tender 
cicatrices  as  the  result  of  the  alleged  operations.  He  was  advised 
February  25,  1918,  that  his  aforesaid  declaration  was  dismissed  on 
the  ground  that  because  of  the  provisions  of  the  act  of  October  6, 
1917,  "this  bureau  is  without  authority  to  adjudicate  the  claim 
made  thereunder."  An  appeal  was  filed  March  14,  1918,  the  attor- 
neys contending  that  there  had  been  an  error  of  law  committed,  in 
that  the  act  of  October  6, 1917,  did  not  take  away  the  jurisdiction  of 
the  Bureau  of  Pensions  in  this  claim. 

The  claimant  was  first  enlisted  December  1,  1910,  discharged 
November  24,  1913,  reenlisted  January  3,  1914,  and  transferred  to 
"Army  Reserve "  January  25,  1917.  "Returned  to  active  service 
about  July  1, 1917,  in  Third  Company  U.  S.  D.  B.  Guards."  Was  dis- 
charged October  13,  1917,  on  surgeon's  certificate  of  disability,  by 
reason  of — 

Post  operative  adhesions  following  cholecystectomy  manifested  by  attacks  of 
abdominal  pain  after  eating.  Incapaoitate<l  on  account  of  aforementioned 
condition,  which  renders  him  unable  to  perform  the  duties  of  a  soldier  in 
line  of  duty. 

He  has  a  long  medical  record  which  it  is  not  necessary  to  set  forth 
in  detail,  it  being  sufficient  to  say  that  said  record  shows  an  operation 
November  9, 1911,  as  follows: 

Appendectomy,  adhesions  broken  up  and  raw  surface  covered;  January  16, 
1012,  painful  scar  on  anterior  abdominal  wall  followed  laparotomy  at  Letterman 
Oeneral  Hospital,  October  0,  1011  (soldier's  statement),  in  line  of  duty;  July  10, 
1912.  exploratory  laparotomy  and  breaking  up  of  adhesions;  anesthesia,  ether; 
August  1  to  IS,  1912,  convalescent  from  laparotomy  performed  at  Fort  Shafter, 
Hawaii  (soldier's  statement). 

The  record  further  shows  that  later  on,  during  his  second  service, 
he  was  treated  for  evident  results  of  the  operations  just  referred  to. 

The  act  of  October  6, 1917,  under  the  provisions  of  which  this  sol- 
dier's declaration  was  dismissed,  is  as  follows,  section  312 : 
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That  compensation  under  this  article  shall  not  be  paid  while  the  person  Is  in 
receipt  of  service  or  retirement  pay.  The  laws  proyiding  for  gratuities  or  pay- 
ments in  the  event  of  death  in  the  service  and  existing  pension  laws  shall  not 
be  applicable  after  the  enactment  of  this  amendment  to  persons  now  in  or 
hereafter  entering  the  military  or  naval  service,  or  to  their  widows,  children, 
or  their  dependents,  except  in  so  far  as  rights  under  any  such  law  shall  liave 
heretofore  accrued. 

It  was  held  in  the  departmental  instructions  of  January  11,  1918, 

advance  sheets  No.  73,  volume  20  P.  D.,  in  a  <^se  where  the  claimant 

enlisted  November  18,  1914,  and  was  discharged  October  13,  1917, 

and  who  alleged  that  he  incurred  tuberculosis  in  the  service  and  line 

of  duty  in  May,  1916,  that  section  312  of  the  act  of  October  6,  1917, 

took  away  the  jurisdiction  of  the  bureau  for  the  reason  that  the 

soldier  was  in  the  service  on  October  6,  1917.    It  was  said  in  the 

instructions : 

The  disability  of  itself  is  not  an  **  accrued  "  right,  because  it  had  not  become 
an  available  demand  under  any  law,  and  could  not  so  become  under  existing 
laws  until  the  soldier  or  sailor  had  been  discharged  from  the  service.  Discharge 
must  be  alleged  in  the  application  and  proof  of  same  is  essential,  for  the  reason 
that  payment  of  pension  and  payment  for  mUitary  and  naval  service  for  the 
same  period  is  prohibited.    Section  4724  R.  S. 

The  issue  presented  by  the  appeal  turns  upon  the  legal  significance 
of  the  clause, "  except  in  so  far  as  rights  under  any  such  law  shall  have 
heretofore  accrued;"  and  more  specifically  upon  the  question  as  to 
the  time  or  date  on  which  a  right  to  pension  can  be  said  to  have 
accrued. 

Section  4724,  Revised  Statutes,  forbids  payment  for  military  or 
naval  service  and  for  pension  at  the  same  time — covering  the  same 
period — and  therefore  no  right  to  pension  can  exist  until  after  dis- 
charge from  the  service.  The  soldier  may  have  lost  an  arm  in  the 
service  and  line  of  duty  and  his  pensionable  disability  may  be  unques- 
tionable, yet  he  has  no  right  to  a  pension  prior  to  his  discharge. 

Bouvier  puts  the  word  "  accrued "  under  the  general  head  of 
sequence  of  events. 

Originate  In:  To  take  its  rise — to  emanate — spring — proceed — ^result — flow — 
derive  its  origin  from :  Depend — hang — turn  upon. 

All  of  this  conveys  the  idea  of  an  effect  arising  from  some  particu- 
lar cause;  and  when  the  effect  has  taken  place  it  may  be  said  to  have 
accrued. 

As  applied  in  law  to  a  cause  of  action,  "  the  term  to  accrue  means 
to  arrive ;  to  commence ;  to  come  into  existence ;  to  become  a  present 
enforceable  demand."    1  C.  J.,  733. 

A  cause  of  action  accrues  from  the  time  the  right  to  same  attaches. 

Amy  V.  Dubuque,  98  U.  S.,  470-476.    Or  where  the  liability  arises  so 

far  as  to  become  enforceable.    McGingan  v.  Rolfe,  80  HI.,  256-259. 

We  think  the  cause  of  action  accrued  whenever  ♦  ♦  •  the  defendant  had 
done  an  act  which  made  him  liable  in  damages,  and  there  was  a  person  in  €$9e 
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to  whom  damages  ought  to  be  paid  and  who  might  sue  for  and  recover  the  same ; 
then  clearly  the  cause  of  action  had  accrued  as  against  him.  Kennedy  v.  Bur- 
rier,  36  Mo..  128-130. 

As  to  "accrued,^'  the  past  tense,  the  court  said  in  Hartshorne  v. 
Ross,  2  Disn.,  Ohio,  15-21 : 

It  must  be  a  right  he  can  legally  assert  independent  of  any  future  condition 
of  things. 

The  technical  meaning  of  the  word  **  accrued  "  as  defined  in  the  dictionary  is 
the  possession  of  a  present  enforceable  right.  A  note  is  said  to  accrue  when 
It  becomes  due  and  payable.  Profits  have  accrued  when  they  are  paid  or  when 
the  right  to  enforce  them  personally  exists.    Allen  v.  Armstrong,  68  N.  Y.,  1079. 

"Accrued"  means  having  come  to  maturity  so  as  to  be^dJWvand 
payable.    CuUiff  v.  McAnally ,  88  Ala.,  607-509.  ^  '^4.    ■ 

From  the  foregoing  it  seems  that  "  rights  *  *  *  heretofore  ac- 
crued," as  used  in  the  act,  mean  rights  which  have  become  available 
demands  in  claims  for  pension.  As  applied  to  the  present  case  the 
claimant  had  an  inchoate  right  to  pension  when  he  contracted  his 
alleged  disability ;  but  his  right  to  demand  the  pension  therefor  did 
not  accrue,  did  not  become  available,  until  he  was  discharged  from 
the  service  in  which  he-  contracted  his  alleged  disability ;  and  the 
date  of  such  discharge  was  November  24,  1913.  He  did  not  take 
advantage  of  his  right  to  claim  or  demand  a  pension;  nevertheless 
his  right  then  became  an  available  demand  which  was  not  lost  by  his 
failure  to  enforce,  but  was  only  held  in  abeyance  by  his  reenlistment 
January  3, 1914. 

The  soldier  is  not  claiming  pension  under  a  service  which  termi- 
nated and  from  which  he  was  discharged  subsequent  to  October  6, 
1917,  but  by  reason  of  service  which  terminated  November  24,  1913. 
His  right  to  pension  did  not  accrue  when  he  incurred  or  sustained  his 
alleged  disability.  It  did  not  become  an  accrued  right  at  that  time 
but  it  did  so  become  the  moment  it  became  an  enforceable  right,  an 
available  demand,  and  that  was  immediately  upon  his  discharge  from 
the  particular  service  in  which  the  alleged  disability  was  incurred. 

It  does  not  necessarily  follow  that  this  claimant  is  entitled  to  a 
pension ;  that  is  a  question  to  be  determined  under  the  pension  laws, 
by  the  usual  method  of  procedure.  His  claim  may  be  absolutely  with- 
out merit  and  if  so  it  must  fail ;  but  this  would  not  deprive  him  of  the 
right  of  having  its  merits  determined.  Meritorious  or  not,  he  has  a 
right  to  have  that  point  decided,  and  in  this  case  it  must  be  by  the 
Pension  Bureau. 

The  department  holds  that  the  Bureau  of  Pensions  has  jurisdic- 
tion to  hear  and  determine  this  claim,  and  it  is  therefore  remanded 
for  adjudication  and  the  action  of  dismissing  the  soldier's  declaration 
for  reasons  stated,  is 

Reversed. 
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No.  104. 
Anna,  as  widow  of.  Oscar  J.  S.  de  Sochehont. 

Decided  January  SI,  1919, 

Act  of  July  16,  1918 — SEBvicas  or  Voluntees  Officers  and  Enlisted  Men- 
Actual  MiLiTABT  Service  in  Regular  Establishment — ^What  Is. 

Claimant's  husband  was  enlisted  June  2,  18d8,  for  the  Hospital  Corps,  U.  S.  A., 
and  was  discharged  as  an  acting  hospital  steward  January  2,  1899.  His 
entire  service  was  within  the  geographical  boundaries  of  the  United  States 
and  was  never,  even  constructively,  at  any  theater  of  operations  either  on 
sea  or  land;  and  he  performed  no  duty  of  any  nature  different  than  that 
which  he  would  have  been  required  to  perform  in  times  of  peace. 

Held:  Volunteer  officers  and  enlisted  men  mentioned  in  the  act  cf  July  16,  1918, 
refer  to  those  who  were  members  of  volunteer  organizations  as  distin- 
guished from  the  regular  establishment. 

Their  dependents  are  pensionable  If  such  an  officer  or  enlisted  man  served 
during  the  period  of  any  of  the  wars  mentioned  in  said  act  for  ninety  days 
or  more  and  were  honorably  discharged,  independent  of  the  geographical 
locality  of  such  service. 

The  dependents  of  an  officer  or  enlisted  man  of  the  regular  establishment  are 
not  pensionable  under  said  act  unless  such  officer  or  enlisted  man  rendered 
actual  service.  "Actual  military  service"  meptioned  in  said  act  are  words 
of  limitation,  and  are  descriptive  of  such  duty  In  a  war  as  is  to  be  per- 
formed by  one  in  the  Army  or  Navy  from  being  on  the  scene  of  conflict. 
That  is  to  say;  at  the  theater  of  operations  on  sea  or  land;  of  invasion  of 
enemy  territory ;  of  repelling  invasion  by  the  enemy,  and  the  like. 

Hopkins,  Assistant  Secretm^y. 

Anna  de  Rochemont  filed  in  the  Bureau  of  Pensions  July  23, 
1918,  an  application  for  pension  under  the  provisions  of  the  act  of 
July  16,  1918,  40  Stat.,  903,  as  widow  of  Oscar  J.  R.  de  Rochemont, 
who  served  in  the  Hospital  Corps,  United  States  Army,  alleging  that 
as  a  member  of  said  organization  he  served  90  days  or  more  during 
the  War  with  Spain  and  was  honorably  discharged  from  said  service; 
that  she  was  lawfully  married  to  him  Julv  3,  1900,  and  that  he  died 
June  16,  1913.  The  claim  was  rejected  December  7,  1918,  on  the 
ground  that  said  Oscar  J.  R.  de  Rochemont  did  not  render  90  days' 
actual  military  service  in  the  War  with  Spain  or  the  Philippine  in- 
surrection. 

From  this  action  the  attorney  in  the  claim  entered  an  appeal  De- 
cember 10,  1918,  and  having  been  made  special  the  appeal  has  been 
advanced  on  the  docket  for  immediate  consideration  under  Rule 
XVIII  of  the  Rules  of  Practice. 

The  official  records  of  the  War  Department  show  that  Oscar  J. 
R.  de  Rochemont  was  enlisted  June  2,  1898,  for  the  Hospital  Corps, 
United  States  Army,  and  served  in  said  organization  to  January  2, 
1899,  when  he  was  discharged  at  Camp  Haskell,  Athens,  Ga.,  under 
the  provisions  of  General  Order  No.  40,  A.  G.  O.,  1898,  as  an  acting 
hospital  steward,  his  services  being  no  longer  required.    The  evidence 
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shows  that  he  married  the  claimant  July  3,  1900,  and  that  he  died 
June  16,  1913,  as  she  alleged. 

The  act  of  July  16,  1918,  entitled  "  An  act  to  pension  widows  and 
minor  children  of  officers  and  enlisted  men  who  served  in  the  War 
with  Spain,  Philippine  insurrection,  or  in  China,"  reads — ^that  part 
thereof  invoked  by  the  claimant — as  follows : 

That  from  and  after  the  passage  of  this  act  if  any  volunteer  officer  or  enlisted 
man  who  served  ninety  days  or  more  in  the  Army,  Navy,  or  Marine  Corps  of 
the  United  States,  during  the  War  with  Spain  or  the  Philippine  insurrection, 
between  April  twenty-first,  eighteen  hundred  and  ninety-eight,  and  July  fourth, 
nineteen  hundred  and  two,  inclusive,  service  to  be  computed  from  date  of 
enlistment  to  date  of  discharge,  or  any  officer  or  enlisted  man  of  the  Regular 
Establishment  who  rendered  ninety  days  or  more  actual  military  or  navnl 
service  in  the  United  States  Army,  Navy,  or  Marine  Corps  in  the  War  with 
Spain  or  the  Philippine  insurrection  between  April  twenty-first,  eighteen  hun* 
dred  and  ninety-eight,  and  July  fourth,  nineteen  hundred  and  two,  inclusive,  or 
as  a  participant  in  the  Chinese  Boxer  rebellion  campaign  between  June  six- 
teenth, nineteen  hundred,  and  October  first,  nineteen  hundred,  and  who  has 
been  honorably  discharged  therefrom,  has  died,  or  shall  hereafter  die  leaving  a 
widow  without  means  of  support  other  than  her  dally  labor  and  an  actual  net 
income  not  exceeding  $250  per  year,  or  leaving  a  minor  child  or  children  under 
the  age  of  sixteen  years,  such  widow  shall  upon  due  proof  of  her  husband*s 
death,  without  proving  his  death  to  be  the  result  of  his  Army  or  Navy  service, 
be  placed  on  the  pension  roll  from  the  date  of  the  filing  of  her  application 
therefore  under  tfyls  act,  at  the  rate  of  $12  per  month  during  her  widowhood, 
and  shall  also  be  paid  $2  per  month  for  each  child  of  such  officer  or  enlisted 
man  under  sixteen  years  of  age,  and  In  case  of  the  death  or  remarriage  of  the 
widow,  leaving  a  child  or  children  of  such  officer  or  enlisted  man  under  the 
age  of  sixteen  yeara,  such  pension  shall  be  paid  such  child  or  children  until  the 
age  of  sixteen :  Providedy  That  In  case  a  minor  child  Is  insane,  idiotic,  or 
otherwise  permanently  helpless,  the  pension  shall  continue  during  the  life  of 
said  child,  or  during  the  perlotl  of  such  disability,  and  shall  commence  from  the 
date  of  application  therefor  after  the  passage  of  this  act:  Provided  further^ 
That  said  widow  shall  have  married  said  officer  or  enlisted  man  previous  to  the 
passage  of  this  act.    ♦     ♦     *. 

One  of  the  contentions  in  the  appeal  is  substantially  that  the 
chiimant's  deceased  husband,  having  volunteered  for  service  when  he 
enlisted  in  the  Hospital  Corps,  was  therefore  a  "volunteer"  enlisted 
man  within  the  meaning  of  that  part  of  the  act  reading — 

if  any  volunteer,  officer,  or  enlisted  man  who  served  ninety  days  or  more  in 
th^  Army.  Navy,  or  Marine  Corps  of  the  United  States  during  the  war  with 
Spain  or  the  Philippine  insurrection     ♦     *     » 

The  claimant's  deceased  husband  served  as  an  enlisted  man  in  the 
Begular  Establishment,  of  which  all  members,  officers  and  enlisted  men 
alike,  unless  they  were  drafted  or  conscripted,  volunteered  for  service 
therein.  As  neither  conscription  nor  draft  act  was  in  force  during 
the  period  of  the  War  with  Spain  or  the  Philippine  insurrection  or 
prior  thereto,  or  from  about  the  close  of  the  Civil  War,  all  members 
of  the  Begular  Establishment  during  said  period  would  be  volunteers 
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.within  the  meaning  of  the  act  of  July  16,  1918,  if  the  claimant's 
deceased  husband  was  such  volunteer,  for  the  reason  stated  in  the 
appeal.  But  as  the  act,  after  providing  pension  for  dependent 
widows  of  volunteer  officers  and  enlisted  men  who  served  90  days  or 
more  in  the  Army,  Navy,  or  Marine  Corps  "  during "'  the  War  with 
Spain  or  the  Philippine  insurrection  and  were  honorably  discharged 
from  said  service,  provides  pension  for  dependent  widows  of  officers 
and  enlisted  men  of  the  Begular  Establishment  who  rendered  90  days 
or  more  "  actual  military  or  naval  service  in  the  United  States  Army, 
Navy,  or  Marine  Corps  in  the  War  with  Spain  or  the  Philippine 
insurrection ''  and  were  honorably  discharged  therefrom,  it  is  mani- 
fest without  further  argument  or  elucidation  that  by  the  words  **  vol- 
unteer officer  or  enlisted  man  "  in  the  connection  in  which  they  are 
used  in  the  act,  was  meant  any  person  who  was  commissioned  or 
enlisted  in  any  organization  not  a  part  of  the  E^gular  Establishment, 
and  such  as  is  usually  known  and  denominated  as  a  volunteer 
organization. 

Had  the  claimant's  deceased  husband  been,  as  contended  in  the 
appeal,  a  volunteer  man  in  the  Army ;  had  he  served  in  such  ca- 
pacity 90  days  or  more  " during"  the  War  with  Spain  or  the  Philip- 
pine insurrection  and  been  honorably  discharged  from  said  service, 
she  would  as  his  widow  have  title  to  pension  under  the  act,  if 
dependent  within  the  meaning  thereof.  But  as  he  served  as  an 
enlisted  man  in  the  Regular  Establishment,  in  order  for  her  to  have 
such  title  he  must  have  rendered  90  days  or  more  "  actual  military  or 
naval  service"  in  the  United  States  Army,  Navy,  or  Marine  Corps 
"  in "  the  War  with  Spain  or  the  Philippine  insurrection,  or  as  a 
participant  in  the  Chinese  Boxer  rebellion  campaign  and  been  hon- 
orably discharged  therefrom. 

The  vital  question  is,  did  he  render  such  service? 

As  has  been  stated,  the  official  records  of  the  War  Department  show 
that  he  was  enlisted  June  2,  1898,  and  honorably  discharged  January 
2,  1899.  Said  records  further  show  that  he  was  stationed  from  en- 
listment to  June  22,  1898,  at  Washington  Barracks,  D.  C. ;  June  22 
to  July  20, 1898,  at  Camp  Alger,  Va. ;  July  to  October,  1898,  at  Camp 
Meade,  Pa. ;  November  to  December,  1898,  at  Augusta,  Ga.,  and  De- 
cember to  January  2, 1899,  at  Athens,  Ga. 

Duty  of  any  character  such  as  an  officer  or  enlisted  man,  whether 
a  volunteer  or  a  member  of  the  regular  establislunent,  is  required  to 
perform  either  in  the  United  States  Army,  Navy,  or  Marine  Corps, 
is  service  therein ;  and  his  performing  such  duty  is  rendering  military 
or  naval  service ;  is  serving  in  such  capacity.  But  it  is  needless  to  say 
that  military  or  naval  service  is  not  pensionable  under  the  act  of  July 
16,  1918,  unless  contemporaneous  with  the  War  with  Spain  or  the 
Philippine  insurrection.     Furthermore,  its  being  thus  contempo- 
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raneous  is  not  alone  potent  to  that  end  if  rendered  by  an  officer  or 
enlisted  man  in  the  regular  establishment,  inasmuch  as  said  act  re- 
quires that  he  shall  have  rendered  90  days  or  more  actual  military  or 
naval  service  in  said  war  or  said  insurrection,  or  as  a  participant  in 
the  Chinese  Boxer  rebellion  campaign,  in  order  for  his  service  to  be 
pensionable  and  his  widov7  to  have  title  to  pension  thereunder. 

The  department  realizes  that  every  soldier,  sailor,  and  marine  in 
the  service,  whether  in  the  volunteer  forces  or  the  regular  establish- 
ment, during  the  wars  described  in  the  act  of  July  16, 1918,  was  ready 
and  willing  to  render  service  in  the  zone  of  military  operations,  and 
the  fact  that  some  did  not  do  so  was  because  under  orders  emanating 
from  the  proper  authority  they  were  assigned  to  service  elsewhere. 

It  may  be  urged  that  the  widows  and  dependents  of  one  class  should 
receive  a  pension  as  well  as  those  of  the  other ;  but  this  department's 
functions  being  executive  and  not  legislative,  it  is  my  duty  to  ad- 
minister-the  law  as  it  exists  and  to  construe  it  in  accordance  with  its 
language  and  with  the  intent  of  Congress. 

The  act  separates  soldiers,  sailors,  and  marines  who  were  in  the 
service  during  the  period  described  into  two  classes : 

1.  Volunteer  officers  or  enlisted  men  who  served  90  days  or  more. 

2.  Officers  or  enlisted  men  of  the  regular  establishment  who  ren- 
dered 90  days  or  more  actual  military  or  naval  service  in  the  War 
with  Spain,  etc: 

Those  who  served  in  the  regular  establishment  are  not  only  made 
the  subject  of  a  separate  clause  in  the  act,  but  the  word  "  actual "  is 
used  in  connection  with  their  service,  and  not  used  in  connection  with 
the  service  of  the  volunteers. 

What  characterizes  the  various  duties  of  an  officer  or  enlisted  man 
as  actual  military  service  in  a  particular  war?  A  nation  wages  war 
with  all  its  armed  forces,  military  and  naval ;  and  so  also,  for  wholly 
disassociated  causes  and  to  accomplish  entirely  separate  purposes, 
wages  war  at  the  same  time  with  different  nations  which  may  then 
be  at  war  with  one  another  or  perhaps  widely  separated  geographi- 
cally. In  such  a  case  it  may  be  said  that  every  officer  and  enlisted 
man  of  such  forces  rendered  service,  or  served  in  all  the  wars  a 
nation  engages  in  at  the  same  time,  from  his  having  served  in  any 
one  of  them  during  the  progress  of  all. 

Thus  it  is  manifest  that  what  goes  to  constitute  service  of  officers 
and  enlisted  men  in  the  Army  or  Navy  as  actual  military  service  in  a 
particular  war,  is  not  merely  that  the  war  occasioned  the  service,  or 
merely  the  time  when  rendered;  but  the  place  where  rendered, 
namely:  The  theater  of  operations  on  sea  and  land,  of  invasion  of 
«nemy  territory,  and  of  repelling  the  invasion  of  the  enemy  that 
makes  such  service  actual  service.  This  is  especially  true  respecting 
the  service  of  officers  and  enlisted  men  of  a  nation's  Regular  Estab- 
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lishment.  They  are  commissioned  or  enlisted  to  serve  not  only  in 
time  of  war  but  of  peace  as  well ;  not  in  some  particular  war,  but  in 
every  war  in  which  the  nation  takes  part  during  the  period  of  their 
service.  When  employed  in  the  suppression  of  a  war  their  service 
therein  ceases  finally  or  for  the  time  being,  if  withdrawn  permanently 
or  temporarily  from  its  suppression,  as  the  case  may  be.  Illustra- 
tive of  this  is  the  withdrawal  by  the  Government  of  certain  por- 
tions of  the  Regular  Establishment  engaged  in  the  suppression  of  the 
Philippine  insurrestion  and  their  employment  in  the  suppression  of 
the  Chinese  Boxer  rebellion.  The  words  "actual  military  service  in 
the  War  with  Spain  *  *  *  "  in  the  act,  are  spoken  with  specific 
reference  to  service  in  the  Begular  Establishment;  are  necessarily 
used  by  the  way  of  limitation,  and  have  an  equivalent  in  meaning  to 
such  words  as  "  actually  served  in,"  "  actually  took  part  in,"  "  par- 
ticipated in  " ;  being  descriptive  of  such  duty  in  a  war  as  is  to  be  per- 
formed by  one  in  the  Army  or  Navy  from  being  on  the  scene  of  con- 
flict. 

Having  in  mind  the  rule  laid  down  by  the  Supreme  Court  of  the 
United  States  in  Binns  v.  the  United  States,  194  U.  S.,  486,  citing  the 
previous  decision  of  the  court  in  Holy  Trinity  Church  v.  the  United 
States,  143  U.  S.,  457,  that  an  examination  of  the  reports  of  com- 
mittees of  either  branch  of  Congress  is  permissible  in  order  to  de- 
termine the  scope  of  the  statutes  passed  on  the  strength  of  such  re- 
ports, I  have  examined  the  record  of  S.  4444,  the  act  of  July  16, 1918, 
and  find  that  the  committees  of  Congress  corresponded  with  the  War 
Department  for  the  purpose  of  ascertaining  what  soldiers,  sailors, 
or  marines  of  the  Begular  Establishment  had  served  for  90  days 
or  more  during  the  period  in  question  but  who  had  not  rendered 
any  service  whatsoever  in  connection  with  the  War  with  Spain,  the 
Philippine  insurrection,  or  the  Boxer  uprising  in  China,  and  had*r 
in  fact,  not  left  the  confines  of  the  United  States  during  their  service.- 

The  Adjutant  General  of  the  Army  in  letter  of  January  19,  1916, 
reported  as  to  the  approximate  number  of  men  in  the  Begular  Es- 
tablishment of  the  Army  that  was  sent  abroad  and  the  number  that 
was  left  in  the  United  States.  The  entire  matter  is  set  forth  in  the 
report  of  the  Senate  Committee  on  Pensions  on  this  measure,  Report 
No.  479,  dated  June  3, 1918,  on  page  8  of  which  the  committee  stated: 

Your  committee  understands  and  intends  that  this  law  shall  provide  pension 
for  each  dependent  widow  and  chUd  under  16  years  of  age  and  each  help- 
less child  of  every  volunteer  soldier,  sailor,  or  marine  who  served  90  days 
or  more  during  the  period  covered  from  April  21,  1898,  to  July  4.  1902,  who 
received  an  honorable  discharge  therefrom,  and  to  widows  and  helpless  children 
of  officers  and  enlisted  men  of  the  Rejrular  Establishment  who,  during  the 
period  mentioned,  left  the  confines  of  the  United  States  and  rendered  90  days 
or  more  actual  military  or  naval  service  in  connection  with  said  hostilities. 
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When  the  bill  was  pending  before  the  House  of  Representatives, 
Mr.  Keating,  of  Colorado,  in  charge  of  the  bill,  made  a  preliminary 
statement,  page  9672  of  the  Congressional  Record  of  July  9, 1918 : 

This  bill  does  not  provide  pension  for  the  widow  or  the  minor  children  of  a 
soldier  or  sailor  of  the  Regular  Establishment  unless  he  actually  left  the  con- 
fines of  the  United  States  and  participated  actively  in  the  War  with' Spain. 

The  evidence  submitted  in  this  case  shows  that  de  Rochemont 
served  in  the  Regular  Army  of  the  United  States  from  June  2,  1898, 
to  January  2,  1899,  during  the  whole  of  which  period  he  was  sta- 
tioned within  the  United  States;  that  he  did  not  leave  its  confines, 
and  did  not  participate  in  actual  military  operations  within  the 
zone  of  war. 

I  must  therefore  hold  that  the  act  of  July  16,  1918,  does  not  au- 
thorize or  warrant  the  granting  of  the  pension  applied  for,  and  that 
this  department  has  no  option  but  to  reject  the  application. 

The  action  complained  of  is  accordingly 

Affirmed. 


No.  106. 
William  C.  Donlevt. 
Decided  January  31,  1919. 

Typhoid  Fever — Structural  Changes  Caused  by — Typhoid  Spine — Pathology. 

Tho  appellant  alleges  and  It  is  shown  that  he  suffers  from  a  r\\iU\  spinal  column, 
which  condition  he  avers  Is  the  result  of  an  attack  of  typhoid  fever  from 
which  he  suffered  during  his  military  service,  and  that  the  same  conforms 
to  a  disease  of  the  vertebrae  designated  by  medical  writers  as  "  typlioid 
spine." 

The  evidence  further  shows  he  suffered,  after  discharge,  from  arthritis,  which 
affected  the  joints  other  than  those  of  the  vertebra,  inclndhig  the  jaw, 
indicating  the  disease  of  back  is  not  the  condition  known  as  typhoid  spine. 

Held:  He  is  not  entitled  to  be  pensioned  for  disability  due  to  typlioid  fever. 

Hopkins.  AssUfant  Secretary, 

William  C.  Donlevy,  late  a  private  in  Company  L,  Second  Illinois 
Infantry,  war  with  Spain,  filed  March  18,  1916,  a  declaration  for 
pension  under  the  general  law,  alleging  that  while  in  service  in  line 
of  duty  at  Jacksonville,  Fla.,  on  or  about  July  1,  1898,  he  contracted 
"  typhoid  malarial  fever,  and  rheumatism,"  which  caused  permanent 
disability. 

In  an  affidavit  filed  April  24,  1916,  he  alleged  that  he  suffers  from 
"a  typhoid  spine,"  which  first  made  its  appearance  soon  after  being 
discharged  from  the  hospital  at  Jacksonville,  Fla.,  in  September  or 
October,  1898,  where  he  was  confined  with  typhoid  fever  from  July 
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to  September  of  that  year;  and  that  he  has  been  affected  more  or  less 
with  rheumatism  from  November,  1898,  to  the  present  time. 

He  was  advised  November  25^  1916,  that  his  claim  based  on  ma- 
larial poisoning  and  rheumatism  was  rejected  on  the  ground  that  a 
ratable  degree  of  disability  from  said  causes  had  not  been  shown  to 
exist  since  the  date  of  filing  the  claim.  He  was  further  advised  that 
the  claim  based  on  disease  of  spine — ^typhoid  spine — alleged  as  a 
result  of  typhoid  fever,  was  rejected  on  the  ground  that  there  was 
no  record  at  the  War  Department  of  any  disease  of  spine,  and  that  he 
was  evidently  unable  to  furnish  medical  or  other  evidence  to  show 
origin  in  service,  existence  at  the  date  of  his  discharge  and  continu- 
ance from  that  date  of  said  disability;  that  the  alleged  disease  of 
spine  was  not  accepted  as  a  result  of  the  typhoid  fever  of  record,  in 
the  War  Department. 

Afterwards  there  was  filed  testimony  with  a  view  to  reopen  the 
claim  based  on  typhoid  spine,  which  was  deemed  sufficient  for  the 
purpose  and  the  claim  was  accordingly  reopened,  a  special  examina- 
tion held,  and  again  rejected,  October  2, 1917,  on  the  same  ground. 

Appeal  was  entered  from  this  action  throtigh  the  attorney  in  the 
case,  June  7, 1918,  who  contended  that  the  claim  was  rejected  on  the 
ground  that  no  such  ailment  as  typhoid  spine  is  recognized  by  the 
Bureau  of  Pensions.  In  regard  to  the  ailment  he  quoted  from  a 
textbook,  Osier's  Modern  Medicine,  a  description  of  same,  which  he 
regarded  as  sufficient  to  warrant  a  conclusion  that  the  disease  of 
spine  from  which  the  claimant  suffers  is  typhoid  spine,  which  he 
contends  immediately  followed  an  attack  of  typhoid  fever,  and  that 
such  disease  is  a  well-recognized  disability  by  modem  medical 
authorities. 

The  claimant  was  examined  by  a  board  of  surgeons  August  4, 1916, 
which  reported  in  regard  to  the  condition  of  his  back  as  follows : 

*  *  *  The  entire  spinal  column  is  rigid,  all  vertebrae  anchyloaed;  rota- 
tion of  head  limited  to  25  per  cent.  There  is  marked  curvature  of  the  spinal 
column  forward,  with  head  projected  forward.  There  is  Icyphosia  of  dorsal 
column  to  right  1^  inches,  with  corresponding  elevation  of  right  shoulder. 
Standing  erect  with  back  against  the  wall  from  top  of  head  at  line  of  ears  to 
the  wall  is  11  inches.  Lying  down  on  his  back  his  head  can  not  reach  the  floor 
within  6  inches.  There  is  tenderness  along  the  spine  upon  deep  pressure.  He 
can  not  pick  up  a  small  object  from  the  floor  without  drawing  his  foot  back- 
ward and  bending  the  knee.  Sudden  jolts  upon  the  heels  cause  shooting  pains 
in  the  back.    There  is  no  paralysis  nor  Romberg  Symptoms. 

The  claimant  appeared  to  be  otherwise  in  good  health.  His  age 
was  reported  as  39  years;  height,  5  feet  2 J  inches;  weight,  165 
pounds;  occupation,  office  clerk.  There  were  no  enlarged  joints  or 
other  evidence  of  rheumatism. 

The  records  of  the  War  Department  show  he  was  treated  for 
typhoid  fever  from  August  20  to  September  13,  1898;  that  he  was 
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granted  a  furlough  from  September  15  to  November  21,  1898,  and 
mustered  out  with  his  company  April  26, 1899. 

The  sole  question  in  issue  is  whether  the  facts  in  the  case  are  suffi- 
cient to  warrant  the  conclusion  that  the  pathologic  condition  of  the 
claimant's  spinal  column  described  in  the  certificate  of  medical  ex- 
amination is  a  result  of  the  attack  of  typhoid  fever  from  which  ho 
suffered  about  seven  months  before  he  was  discharged  from  service, 
at  which  time  he  declared  he  was  suffering  from  rheumatism  and 
tender  feet.  A  board  of  Army  surgeons  which  then  examined  him 
failed  to  find  any  evidences  of  disability. 

He  testified  before  a  special  examiner  that  he  was  feeling  fairly 
well  when  he  rejoined  his  company  after  his  furlough  except  that  he 
had  what  he  supposed  was  rheumatism  in  his  back;  that  he  had  pain 
in  his  back,  could  not  say  definitely  when  it  began,  but  not  over  two 
weeks  after  he  returned  from  furlough.  Dr.  Barcal,  then  hospital 
steward,  treated  him.  He  had  these  pains  when  he  was  mustered  out, 
and  still  regarded  them  as  rheumatism. 

The  claimant  further  testified  that  after  returning  home  he  im- 
mediately resumed  his  employment  as  clerk  in  a  rubber  company  and 
has  continued  to  be  so  employed,  being  able  to  attend  to  his  duties 
regularly;  that  he  was  first  treated  by  a  Dr.  Allen,  deceased,  for 
rheumatism  four  or  five  months  after  discharge,  for  about  a  month. 
Two  or  three  years  afterwards  he  was  treated  by  a  Dr.  Phillips,  also 
for  rheumatism,  off  and  on  for  about  five  years;  was  subsequently 
treated  by  an  osteopath  and  chiropractor ;  also  went  to  Mudlavia  for 
about  three  weeks  in  October,  1912. 

The  witness  was  asked  by  the  examiner  why  he  waited  so  long  be- 
fore applying  for  a  pension,  and  replied  that  about  10  years  ago  he 
consulted  a  pension  lawyer  who  asked  him  on  what  grounds  he 
would  claim  pension,  and  when  he  said  rheumatism,  the  lawyer  said 
he  had  no  chance;  but  after  a  Dr.  Nortell  told  him  he  had  typhoid 
spine  he  made  his  application. 

Dr.  Joseph  L.  Nortell,  August  16,  1917,  testified  he  did  not  know 
the  claimant's  physical  condition  until  he  examined  him  about  a 
year  and  a  half  ago,  when  he  found  a  rigid  and  painful  spine,  and 
that  was  all  he  found.  The  patient  gave  a  history  of  having  typhoid 
fever  while  in  the  Army  and  he  regarded  the  condition  as  typhoid 
spondylitis.  This  diagnosis  was  based  on  the  history  and  the  absence 
of  a  tuberculous  process,  .or  any  other  thing  that  might  cause  the 
condition.  The  rheumatism  of  which  he  complained  was  -not  rheu- 
matism, but  painful  spine.  He  complained  of  pains  in  various 
parts  of  body,  but  witness  could  find  no  joint  involved. 

Dr.  Edward  J.  Barcal  testified  that  he  was  hospital  steward  of 
the  Second  Illinois  Infantry,  war  with  Spain,  and  while  stationed 
at  Camp  Cuba  Libre,  Jacksonville,  Fla.,  the  claimant  had  typhoid 
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fever;  that  he  was  under  his  observation  only  24  hours  when  he  was 
transferred  to  the  division  hospital  and  did  not  see  him  again  until  he 
went  home  on  furlough.  He  next  saw  him  when  he  returned  to  the 
regiment.  His  condition  then  was  pretty  good,  but  he  complained 
of  rheumatic  pains  in  shoulders,  legs,  hips,  "^nd  small  of  back.  Wit- 
ness never  treated  the  claimant  after  muster  out,  but  examined  him 
December  30,  1916,  when  he  came  to  him  in  regard  to  his  pension 
claim.  He  had  no  personal  knowledge  of  his  condition  during  the 
intervening  years. 

The  examination  made  December  30, 1916,  disclosed  that  claimant's 
spine  was  curved  and  he  complained  of  rheumatic  pains  and  had 
points  of  tenderness  along  lumbar  region.  He  had  what  doctors  call 
"  typhoid  spine,"  basing  his  opinion  on  his  own  knowledge  and  what 
he  has  read  in  "  medical  authorities." 

Dr.  Dwight  C.  Phillips  testified  August  21,  1917,  thaJb  claimant 
came  to  him  for  treatment  15  or  16  years  ago  and  he  thinks  he  treated 
him  for  two  weeks  when  he  first  came;  afterwards  he  treated  him 
several  times,  the  last  time  about  four  years  ago.  A  memorandum 
shows  that  he  treated  him  April  4, 5,  May  5, 6, 7,  September  14, 15,  and 
November  13, 1906.  He  diagnosed  the  case  as  articular  rheumatism. 
The  joints  were  painful,  red  and  swollen,  and  affected  one  after 
another,  and  he  recalled  that  his  jaw  was  affected.  It  was  difficult 
for  him  to  open  his  mouth.  This  was  a  later  condition,  after  his 
first  treatment,  probably  10  or  11  years  ago.  His  back  was  also 
affected — could  not  stoop  over.  His  "  first  diagnosis  was  lumbago 
and  it  became  general  rheumatism  later  on,  involving  the  joints." 
This  witness  stated  that  he  did  not  know  what  a  typhoid  spine  is. 

Dr.  Jeremiah  H.  Walsh  testified  that  he  examined  the  claimant 
February  14, 1917,  and  found  his  spine  ankylosed  from  second  verte 
brae  to  the  coccyx.    From  the  history  the  claimant  gave,  his  opinion 
was  that  the  condition  was  the  result  of  metastasis  from  the  typhoid 
fever  which  he  said  he  had. 

Martin  H.  Healy,  a  fellow  employee,  testified  that  he  has  known 
the  claimant  for  17  or  18  years  and  saw  him  every  day;  that  he  has 
worked  steadily  ever  since  he  has  been  with  the  company  (W.  D. 
Allen  Mfg.  Co.),  was  "  always  on  the  job,"  and  has  not  known  what 
a  sick  day  was  while  working  for  said  company.  The  w^itness 
further  stated  that  claimant  has  gradually  become  stooped. 

Henry  Schlegal,  another  fellow  employee,  testified  that  he  has 
known  the  claimant  since  1899,  when  he  commenced  work  for  the 
company.  That  his  health  has  been  good  and  he  has  not  laid  off 
except  when  he  went  to  Mudlavia.  When  he  first  came  he  was  a 
trifle  stooped,  but  has  grown  worse  from  year  to  year.  For  a  long 
time  claimant  thought  it  was  rheumatism  until  some  one  told  him 
it  was  the  result  of  typhoid  fever. 
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The  preceding  abstract  of  testimony  essentially  covers  all  the  facts 
in  the  case.  All  that  is  shown  is  that  the  claimant  had  typhoid  fever 
in  service  and  at  some  indefinite  time  afterwards  manifested  symp- 
toms of  disease  affecting  many  of  his  joints  and  also  his  back.  The 
evidence  of  disease  of  joints  apparently  disappeared  after  a  while  and 
after  an  interval  of  17  years  the  affection  of  the  back,  which  still 
remained,  was  pronounced  by  a  physician  as  typhoid  spine,  where- 
upon the  soldier  filed  his  claim  for  pension  alleging  the  condition  as 
a  sequel  of  the  said  attack  of  fever. 

Medical  textbook  writers  on  the  practice  of  medicine  mention  such 
aihnent,  all  citing  a  paper  of  one  Dr.  Gibney  of  New  York,  published 
in  1889,  who  appears  to  have  first  called  attention  to  the  ailment. 

The  attorney  in  his  appeal  quoted  at  length  from  Osier's  Principle 
and  Practice  of  Medicine.  Said  author  in  the  eighth  edition  of  his 
work  said  in  reference  to  the  condition  as  follows : 

During  the  disease  (typhoid  fever),  but  more  often  during  convalescence, 
the  patient  complains  of  pains  in  the  lumbar  and  sacral  regions,  perhaps  after 
a  slight  Jar  or  shock.  Stiffness  of  the  back,  pain  on  movement,  sometimes 
radiating,  and  tenderness  on  pressure  are  the  chief  features,  but  there  are  in 
addition  marked  nervous  rannifestations.  There  is  rigidity  and  fixation  of 
the  spine,  usually  in  the  lower  part  Kj^hosis  occurs  In  some  cases.  The 
X-ray  plates  may  show  definite  bony  change.  There  is  usually  spondylitis  or 
perispondylitis.    The  duration  is  weeks  or  months,  but  the  outlook  is  good. 

Tyson's  Practice  of  Medicine,  6th  Edition.  1909,  also  treats  of  the 
ailment  and  quotes  Gibney.  This  author  stated  that  the  affection 
*'  may  be  a  spondylitis,  but  is  probably  a  pure  neurosis." 

Da  Costa,  Modern  Surgery,  says  under  the  heading  of  Typhoid 
Spine,  as  follows : 

It  was  pointed  out  by  Gibney  in  1889  that  typhoid  fever  may  leave  as  a 
legacy  a  painful,  stiff,  and  weak  back.  Seventy-four  cases  of  this  condition 
have  been  reported  (F.  W.  White  in  Jour.  Am.  Med.  Assoc,  Feb.  13,  1908). 
The  muscles  of  the  back  are  found  to  be  rigid  and  there  is  tenderness  of  one 
or  more  vertebrae.  The  pain  may  only  be  appreciated  on  motion,  but  in  some 
cases  there  is  aching  even  when  the  patient  is  at  rest.  The  pain  may  be  lo- 
calized, may  run  into  one  or  both  thighs,  or  may  be  felt  in  the  abdomen.  The 
symptoms  arise  at  an  uncertain  period  after  the  fever,  develop  rapidly,  and 
are  occasionally  associated  with  transient  episodes  of  fever.  Kyphosis  or  lateral 
curvature  may  develop.  (See  L.  W.  Ely,  Medical  Record,  Dec.  20,  1902). 
Usually  the  patient  Is  hysteric.  The  condition  Is  due  to  osteitis  and  perlosteitls, 
or  chronic  osteomyelitis.    The  prognosis  is  excellent. 

It  is  noted  that  the  history  and  symptoms  of  typhoid  spine  as  set 
out  by  these  authorities  do  not  conform  to  the  history  and  symptoms 
in  the  case  of  this  appellant  in  every  respect.  He  presented  symp- 
toms of  general  rheumatism  as  well  as  those  noted  in  arthritis  de- 
formans, as  shown  by  the  stiff  jaw,  mentioned  by  Dr.  Phillips.    In 
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regard  to  effects  of  arthritis  deformans  it  is  stated  in  French's  Prac- 
tice of  Medicine,  4th  Edition,  page  946,  that — 

The  vertebrae  are  often  affected  (spondylitis  deformans),  the  entire  column 
sometimes  becoming  fixed  and  motionless  through  bony  anchylosis. 

Another  disease  manifested  by  rigidity  of  the  spinal  column  is 
known  as  spondylitis  deformans,  Bechterew's  Disease,  described  by 
Da  Costa,  who  says — 

In  this  disease  osteophytic  formation  takes  place  at  the  vertebral  borders, 
and  the  vertebrae  become  ankylosed.  The  vertebral  bodies,  as  a  rule,  are 
most  affected  by  the  disease,  but  any  portion  of  a  vertebra  may  be  attacked, 
and  often  the  heads  of  the  ribs  are  anchored  to  the  spine  by  bone. 

These  references  clearly  show  that  the  vertebrae  can  become  an- 
chylosed  by  pathologic  changes  other  than  those  initiated  by  typhoid 
fever,  and  the  fact  that  many  years  after  the  claimant's  discharge 
from  service  joints  other  than  those  of  the  vertebrae  were  affected  by 
an  arthritis  indicates  that  the  disease  of  back  now  existing  is  not  the 
condition  known  as  typhoid  spine,  but  is  more  likely  to  be  a  monar- 
ticular type  of  athritis  deformans.  However  this  may  be,  the  de- 
partment does  not  regard  the  evidence  in  the  case  as  sufficient  to  war- 
rant a  change  of  action  of  the  Bureau  of  Pensions  and  therefore  it  is 

Affirmed. 

No.  106. 

J.  P.  LOCKWOOD  &  Co.,  ATTORNEYS.     WiDOW  OF  JoSEPH  MaURY, 

Bedded  February  24,  1919. 

Accrued  Pension — Attobneys'  Fees — When  Axlowable. 

The  attorneys  filed  in  behalf  of  the  claimant  an  application  fgr  the  accnied 

pension  of  her  husband,  said  application  containing  a  power  of  attorney 

for  such  purpose,  and  the  claim  was  admitted. 
The  attorneys  rendered  material  service  in   the  claim  and  were  therefore 

entitled  to  recognition  and  to  the  payment  of  a  fee. 

Hopkins,  Assistant  Secretary: 

A  declaration  for  pension  under  the  act  of  April  19,  1908,  35  Stat, 
64,  as  amended  by  the  act  of  September  8,  1916,  section  3,  39  Stat, 
844,  was  filed  February  10,  1917,  in  behalf  of  Bertie  Maury  as 
widow  of  Joseph  Maury,  who  served  in  Company  G,  Twentieth  New 
York  Cavalry,  and  who  died  January  25,  1917.  Evidence  was  filed 
June  8. 1917,  by  the  claimant. 

P.  J.  Lockwood  &  Co.,  of  Washington,  D.  C,  filed  December  7, 

1917,  a  declaration  in  the  claim  which  contained  a  power  of  attorney 
in  their  favor.  They  filed  December  15, 1917,  the  claimant's  affidavit 
as  to  her  place  of  residence  since  the  soldier's  death,  and  July  19, 

1918,  they  filed  evidence. 

Certificate  was  issued  July  8,  1918,  to  allow  pension  in  the  claim 
from  filing,  February  10,  1917.    On  this  issue  said  attorneys  were 
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denied  a  fee  on  the  ground  that  they  rendered  no  material  service  in 
securing  the  pension  allowed.  From  this  action  they  entered  an 
appeal  December  20, 1918. 

It  docs  not  appear  that  the  appellants  rendered  any  material  serv- 
ice in  the  widow's  claim  for  pension.  They  filed  a  declaration  and 
evidence.  The  declaration  was  not  the  original  but  a  duplicate 
declaration,  and  the  evidence,  aside  from  the  aforementioned  affi- 
davit of  the  claimant,  was  filed  after  the  claim  was  allowed.  Said 
affidavit  did  not  go  to  the  merits  of  the  claim,  and,  like  the  declara- 
tion and  the  other  evidence  filed  by  the  appellants,  was  unnecessary. 
Such  service  is  not  material  service.  As  a  matter  of  fact,  the  appel- 
lants did  not  come  into  the  claim  when  there  was  any  service  an 
attorney  could  render  in  order  to  earn  a  fee. 

The  soldier  was  at  the  time  of  his  death  a  pensioner  under  the 
act  of  May  11,  1912,  37  Stat.,  112.  In  the  aforesaid  affidavit  of  the 
claimant  filed  December  15,  1917,  claim  was  made  under  the  act  of 
March  2, 1895,  28  Stat.,  964,  in  her  behalf,  as  his  widow,  for  payment 
to  her  of  the  pension  which  accrued  in  his  claim  from  date  of  last 
payment  to  him  to  date  of  his  death.  Said  affidavit  which,  as  has 
been  stated,  was  filed  by  the  appellants  contained  a  power  of  attor- 
new  in  their  favor.  The  claim  for  accrued  pension  was  allowed 
July  8, 1918,  and  they  were  denied  recognition  therein  on  the  ground 
that  they  rendered  no  material  service  in  securing  its  allowance. 
The  appeal  also  covers  this  action  of  the  bureau. 

In  the  report  of  the  Bureau  on  the  appeal  it  is  stated  that  the  filing 
of  said  application  by  the  appellants  can  not  be — 

regarded  as  material  service  in  connection  with  the  widow's  claim  for  the 
accrued  pension  for  the  reason  that  the  filing  of  a  formal  application  under 
the  act  of  March  2,  1895,  for  the  accrued  pension  due  in  an  admitted  case 
from  date  of  last  payment  to  date  of  the  pensioner's  death  is  not  required  by 
the  Regulations  governing  the  Pension  Bureau.  (See  section  156,  paragraph  2, 
Regulations  governing  the  Pension  Bureau,  approved  April  5,  1915.) 

Said  section  reads  as  follows: 

All  applications  for  accrued  pensions  which  are  not  accompanied  by  a  decla- 
ration for  pension  in  behalf  of  the  widow  or  minor  child  shall  be  forwarded  to 
the  law  division.  The  law  division  shall  secure  the  necessary  data  from  such 
application  to  drop  the  pensioner's  name  from  the  roll  and  forward  said  data 
to  the  finance  division,  and  shall  then  immediately  send  the  accrued  claim  to 
the  proper  adjudicating  division. 

Applications  for  accrued  pension  are  not  required  to  be  in  any  particular 
form.  The  right  to  the  accrued  may  be  considered  and  adjudicated  upon  re- 
quest, by  letter  or  otherwise,  containing  sufiiclent  information,  or  as  an  inci- 
dent to  the  claim  of  a  widow  or  guardian  of  minors. 

There  is  no  contention  that  the  form  of  the  application  for  pay- 
ment of  accrued  pension  filed  by  the  appellants  does  not  comply 
with  the  requirements  of  the  Regulations  governing  the  Pension 
Bureau,  section  156  above  set  forth.    Whatever  the  form  of  an  ap- 
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plication  for  payment  of  such  pension;  the  filing  thereof  by  an  at- 
torney may  be  material  service  in  the  claim  if  it  meets  said  require- 
ments, and  is  such  when  not  a  duplicate  application.  It  is  none  the 
less  so  for  the  reason  that  it  was  made  in  behalf  of  a  widow  or  minor 
child  of  a  soldier  who  has  a  right  to  the  accrued  pension  from  date  of 
last  payment  to  him  to  date  of  his  death,  which  may  be  considered  and 
adjudicated  "  as  an  incident  ^  to  the  claim  for  pension  of  such  widow 
or  minor  child  on  account  of  the  soldier's  service  and  death. 

The  appellants,  having  rendered  material  service  in  the  widow's 
claim  for  payment  of  accrued  pension  were,  on  its  allowance,  as  her 
duly  authorized  attorneys  representing  her  therein,  entitled  to 
recognition. 

Action  denying  the  appellants  a  fee  in  the  widow's  claim  for  pen- 
sion under  the  act  of  April  19,  1908,  as  amenJed,  is  affirmed,  and 
action  denying:  them  recognition  in  the  claim  under  the  act  of  March 
2,  1895.  for  payment  of  the  accrued  pension  in  the  soldiery's  claim  is 

lie  versed. 


Ho.  107. 
Antonia  B.,  as  widow  of  Geobge  B.  Cosby, 

Decided  February  26,  1919, 
Separation  from   Service — Officers — Honorable  Discharge. 

Lieut.  George  B.  Cosby,  regular  establishment,  forwarded  his  resignation  from 
the  United  States  Army  to  the  War  Department  April  16,  1861.  and  it  was 
unqualifiedly  accepted  June  5.  1S61,  to  talse  effect  May  10,  1861. 

He  accepted  a  commission  in  the  Confederate  States  Army  April  20,  1861,  but 
refrained  from  any  action  or  from  rendering  any  service  under  said  last 
commission,  remaining  in  statu  quo  until  after  his  resignation  from  the 
United  States  Army  had  been  accepted. 

The  unqualified  acceptance  of  a  resignation  is  treated  as  an  honorable  dis- 
charge from  the  service.  Dig.  Judge  Advocate  Genl.,  Rev.  Ed.,  1901,  sec 
2191. 

Held:  The  officer  in  question  was  honorably  discharged  from  the  United  States 
Army. 

Hopkins,  Assistant  Secr€t<iry. 

Antonia  B.  filed  March  2,  1917,  an  application  for  pension  under 
the  act  of  June  27,  1902,  26  Stat.  L.,  182,  as  widow  of  George  B. 
Cosby,  alleging  he  had  served  in  the  Regular  Army  as  brevet  second 
lieutenant  for  30  days  and  more  in  the  Texas  and  New  Mexico  Indian 
War  of  1849-1856;  was  honorably  discharged  from  said  service,  was 
lawfully  married  to  her  April  18,1860,  and  died  June  29,1909,  leav- 
ing her  as  his  widow  surviving,  and  that  she  has  not  since  remarried. 

The  claim  was  rejected  February  2,  1918,  on  the  ground  that  the 
officer  was  not  honorably  discharged  from  the  United  States  Army, 
and  from  this  action  an  appeal  was  entered  June  28, 1918. 
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The  official  records  of  the  War  Department  afford  the  following 
information  relative  to  the  military  service  of  the  officer  in  question : 
He  was  a  cadet  at  the  United  States  Military  Academy  from  Sep- 
tember 1,  1848,  to  July  1, 1852,  on  which  last-mentioned  date  he  was 
appointed  brevet  second  lieutenant  in  the  United  States  Army  and 
assigned  to  the  regiment  of  Mounted  Eifles,  serving  therein  until 
March  3,  1855,  when  he  was  appointed  second  lieutenant  in  the  Sec- 
ond Cavalry,  United  States  Army,  serving  therein  until  May  1, 
1856,  when  he  was  promoted  to  first  lieutenant,  same  regiment.  He 
served  in  the  war  against  the  Comanche  Indians  in  Texas  from  1853 
to  1855,  and  was  severely  wounded  in  action  near  Lake  Trinidad, 
Tex.,  May  9,  1854.  He  is  reported  as  on  duty  at  Fort  Mason,  Tex., 
February  24,  1861,  when  he  was  granted  60  days  leave  of  absence  by 
orders  dated  February  12,  1861,  from  the  Department  of  Texas,  and 
he  left  said  station  under  his  furlough. 

He  reported  his  whereabouts  and  address  April  6,  1861,  as  Louis- 
ville, Ky.,  and  from  that  place,  April  16,  1961,  he  tendered  his  resig- 
nation from  the  United  States  service  to  take  effect  on  that  date. 
By  orders  from  the  War  Department,  dated  April  19,  1861,  he  was 
detailed  for  duty  as  mustering  officer  at  St.  Louis,  Mo.,  and  directed 
to  await  further  orders,  and  was  informed  April  27,  1861,  that  his 
resignation  was  not  accepted.  He  was  notified  by  the  Secretary  of 
War  May  9,  1861,  of  his  promotion  to  captain  in  the  Second  United 
States  Cavalry,  and  instructed  to  proceed  to  St.  Louis,  Mo.,  to  muster 
in  three-year  volunteers.  He  declined  his  promotion  May  24,  1861, 
from  Louisville,  Ky.,  and  again  requested  that  his  resignation  as  first 
lieutenant  be  accepted  to  take  effect  on  the  original  date,  viz,  April 
16,  1861.  By  order  of  the  War  Department  under  date  of  June  5, 
1861,  his  resignation  was  accepted  to  take  effect  May  10,  1861. 

The  records  further  show  he  was  appointed  a  captain  of  cavalry 
in  the  Confederate  Army  April  20,  1861,  that  he  accepted  said  ap- 
pointment on  the  same  date,  and  he  was  paid  by  the  United  States 
Army  paymaster  up  to  and  including  March  31,  1861. 

The  War  Department,  April  28,  1917,  in  answer  to  an  inquiry  of 

the  Commissioner  of  Pensions,  stated : 

First  Lieut.  George  B.  Cosby,  Second  Cavalry,  was  dropped  from  the  rolls 
of  the  Army  April  20,  1861,  as  a  deserter  (not  as  resigned  May  10,  1861,  as 
shown  in  previous  reports). 

The  same  department  reported  November  24,  1917,  that  the  state- 
ment setting  forth  that  First  Lieut.  George  B.  Cosby,  Second 
Cavalry,  was  dropped  from  the  rolls  of  the  Army  in  1861  as  a 
deserter  had  been  canceled,  as  an  exhaustive  research  of  the  records 
failed  to  elicit  any  basis  for  such  a  statement. 

The  Commissioner  of  Pensions  inquired  of  the  War  Department 
December  19,  1917,  as  to  whether  the  manner  of  termination  of  the 
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officer's  service  was  regarded  as  honorable,  and  The  Adjutant  General 
replied  December  21,  1917,  as  follows : 

All  the  information  that  is  afforded  by  the  records  of  this  office  is  contained 
in  the  statements  herewith  returned  and  nothing  can  be  added  to  those 
statements. 

The  evidence  shows,  and  it  appears  to  be  a  matter  of  history,  that 
the  father  of  this  officer,  Fortunatus  Cosby,  United  States  consul  at 
Geneva,  appointed  by  President  Lincoln,  was  a  resident  of  Louisville 
at  the  time  of  his  son's  resignation  from  the  United  States  Army, 
was  a  personal  and  close  friend  of  the  Hon.  Simon  Cameron,  Secre- 
tary of  War,  and  at  the  request  of  the  father,  who  was  a  Union  man, 
the  resignation  was  withheld  and  he  was  offered  a  captaincy^  in  the 
United  States  Army,  in  order  to  keep  him,  if  possible,  in  the  Union 
Army.  That  when  he  sent  in  his  resignation  April  16,  1861,  he  sup- 
posed it  would  be  accepted  at  once,  the  same  as  in  the  case  of  many 
others,  and  that  his  acceptance  of  a  captaincy  in  the  Confederate 
States  Army,  April  20, 1861,  was  in  accordance  with  such  expectation. 

He  refrained  from  any  action  and  rendered  no  service  under  his 
appointment  in  the  Confederate  States  Army,  remaining  in  statu 
quo  until  he  was  notified  June  5,  1861,  that  his  resignation  from  the 
United  States  Army  was  accepted. 

The  only  issue  involved  in  the  action  of  the  bureau  under  the 
appeal  is  as  to  the  character  of  this  officer's  discharge  from  the  United 
States  Army,  the  bureau  holding  that  under  all  the  surrounding  con- 
ditions and  circumstances  it  should  not  be  held  as  an  honorable  one, 
but  one  without  honor. 

It  appears  that  he  forwarded  his  resignation  in  the  United  States 
Army,  with  every  reason  to  believe.it  would  be  accepted,  and  four 
days  thereafter  he  accepted  a  commission  in  the  Confederate  States 
Army.  However,  he  did  nothing  under  this  latter  commission  for 
the  time  being,  and  when  he  found  that  outside  influences  were  at 
work  which  delayed  the  acceptance  of  his  resignation,  he  remained 
in  Louisville,  Ky.,  and  awaited  the  acceptance  by  the  United  States 
of  his  resignation,  which  eventuated  June  6, 1861. 

The  Judge  Advocate  General  of  the  Army  says,  Digest,  Revised 
Edition  1901,  section  2191 : 

An  unqualified  acceptance  of  a  resignation  is  treated  as  an  honorable  dis- 
charge from  tlie  service. 

The  case  of  Holmes,  Volume  XXI,  Decisions  of  Comptroller  of 
the  Ti*easury,  page  539,  is  on  all  fours  with  the  one  now  under  con- 
sideration so  far  as  the  principle  involved  is  concerned,  the  issue 
being  as  to  the  nature  or  character  of  the  severance  of  Holmes  from 
the  United  States  Army,  viz ;  was  it  an  honorable  discharge,  a  dis- 
honorable discharge,  or  one  without  honor! 
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The  records  of  the  War  Department  show  that  Holmes  was  a  cadet 
at  the  United  States  Military  Academy  from  September  1,  1825,  to 
June  30,  1829,  and  was  appointed  second  lieutenant,  Seventh  United 
States  Infantry,  July  1,  1829.  He  was  promoted  to  first  lieutenant 
March  26,  1835,  to  captain  December  9,  1838,  and  to  major.  Eighth 
United  States  Infantry,  March  3,  1855.  He  tendered  his  resignation 
April  5, 1861,  at  Fort  Columbus,  New  York  Harbor,  and  was  notified 
of  the  acceptance  of  his  resignation,  to  take  effect  April  22,  1861,  by 
letter  of  even  date  sent  to  him  from  the  War  Department.  The 
records  further  show  he  was  appointed  colonel  of  infantry,  Con- 
federate States  Army,  April  20,  1861,  and  accepted  the  appointment 
April  21, 1861,  one  day  before  his  resignation  from  the  United  States 
Army  took  effect. 

The  comptroller,  after  a  most  exhaustive  discussion  and  construc- 
tion of  the  United  States  statutes  involved  and  the  regulations  of 
the  War  Department,  said : 

It  has  become  th^  province  of  the  War  Department  to  make  deductions  of 
fact  from  the  records  of  mUltary  service  of  which  that  department  Is  ine 
natural  and  legal  custodian,  and  to  decide  military  questions  .'hich  relate  not 
only  to  the  entrance  into  service,  but  also  the  cause  or  manner  of  severance 
from  service  of  officers  and  enlisted  men.  The  War  Department  had  Jurisdic- 
tion in  the  matter  of  receiving  and  considering  the  communication  in  which 
Maj.  Holmes  tendered  his  resignation  and,  having  come  within  the  scope  of  its 
lawful  powers,  its  proceedings  can  not  lawfully  be  refuted  or  set  aside  by  the 
accounting  officers  of  the  Treasury.  The  conclusion  of  the  whole  matter  is: 
Whether  or  not  MaJ.  Holmes's  service  in  the  Army  terminated  by  an  accepted 
resignation  is  a  question  of  fact  and  a  question  that  the  War  Department  had 
Jurisdiction  to  determine ;  and  that  department  having  determined  as  a  matter 
of  fact  that  his  services  ended  by  the  acceptance  of  his  resignation,  the  record 
of  that  fact,  made  and  acquiesced  in  for  a  period  of  53  years,  will  be  accepted 
as  correct  by  this  office  in  the  adjustment  of  the  claim  under  consideration. 

In  discussing  the  evidence  in  the  case  the  comptroller  said  that 
there  was  no  evidence  that  Holmes  joined  the  Confederate  Army  for 
duty  any  time  prior  to  April  22,  1861,  when  his  resignation  as  an 
oflScer  of  the  Army  of  the  United  States  took  eflFect. 

The  identical  issue  in  the  Holmes  case  was  before  the  Comptroller 
of  the  Treasury  in  the  case  of  this  same  officer,  Lieut.  George  B. 
Cosby,  the  question  being  as  to  the  character  of  his  discharge.  After 
going  over  the  record  the  comptroller -said: 

The  status  of  Cosby  is  not  that  of  a  deserter,  but  is  the  status  of  an  officer 
whose  resignation  was  accepted.  The  facts  presented  are  accepted  as  showing 
that  he  was  absent  without  leave  from  April  20,  1861,  to  May  10,  1861,  when 
his  resignation  took  effect.  It  appears  that  he  did  not  enter  upon  duty  in  the 
Ck)nfederate  Army  until  after  May  10,  1861. 

The  comptroller  decided  that  Cosby  was  honorably  discharged 
from  the  United  States  service;  and  it  is  well  to  note  that  he  con- 
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eluded  from  the  facts  which  were  before  him  that  he  performed  no 
duty  in  the  Confederate  Army  until  after  May  10,  1861,  while  the 
evidence  in  this  pension  claim  shows  he  did  not  perform  any  duty 
until  after  June  5,  1861,  the  date  on  which  he  received  notification 
that  his  resignation  from  the  United  States  Army  had  been  accepted. 

There  is  but  one  conclusion  that  can  be  reached  under  the  law 
and  facts  in  the  case  now  under  consideration,  and  that  conclusion 
is  that  Lieut.  George  B.  Cosby  was  honorably  discharged  from  the 
service.  If  other  necessary  facts  are  proved  his  widow  is  entitled  to 
pension  under  her  claim  as  presented. 

The  action  appealed  from  is 

Reversed. 


No.  108. 
Anna  J.,  as  widow  of  Mabvin  H.  Lawrence.    Guy  M.  Lawbencb, 

CLAIMANT. 

Decided  March  SI,  1919. 

Act  op  Mabch  2,  189.5 — Soldier's  Accrued  Pension — ^Widow's  Accrued  Pen- 
sion— To  Whom  Payable. 

The  soldier  died  leaving  an  accrued  pension  of  $63.90,  which  under  the  fftcts 

and  law  was  payable  to  his  widow. 
She  was  granted  a  pension  and  died  before  any  part  thereof,  or  the  soldier's 

accrued  pension  was  paid  to  her. 
Held:  A  claimant  for  reimbursement  on  account  of  a  widow  pensioner  Is  not  ^* 

titled  to  any  portion  of  the  accrued  pension  of  the  soldier  husband.     Such 

could  not  under  the  statute  constitute  any  part  of  her  assets. 

Hopkins,  Assistant  Secretary. 

Anna  J.,  as  widow  of  Marvin  H.  Lawrence,  Company  A,  Second 
United  States  Artillery,  was  allowed  a  pension  on  the  death  of  her 
husband  of  $25  per  month,  and  she  died  April  22,  1917,  leaving  an 
accrued  pension  of  $100.  Guy  M.  Lawrence  filed  July  23,  1917,  his 
application  for  reimbursement,  claiming  he  was  entitled  to  her  ac- 
crued pension  and  also  to  the  accrued  pension  of  her  husband,  and 
was  allowed  the  entire  amount  of  her  accrued  pension,  inasmuch  as 
she  died  without  leaving  sufficient  assets  to  cover  the  expenses  of  her 
last  sickness  and  burial.  Her  husband  left  an  accrued  pension  of 
$63.90,  and  the  same  \\  as  allowed,  payable  to  the  widow,  but  she  died 
prior  to  payment,  and  the  bureau,  August  28, 1917,  refused  to  pay  it 
to  this  claimant.  An  appeal  from  such  refusal  was  entered  August 
8,  1918. 

This  claim  is  governed  entirely  by  the  act  of  March  2,  1895,  28 
Stat.  L.,  964,  which  is  as  follows: 

That  from  and  after  the  twenty-eighth  day  of  September,  eighteen  hundred 
and  ninety-two,  the  accrued  pension  to  the  date  of  the  death  of  any  pensioner, 
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or  of  any  person  entitled  to  a  pension  having  an  application  therefor  pending, 
and  whether  a  certificate  therefor  shall  issue  prior  or  subsequent  to  the  death 
of  such  person,  shall,  in  the  case  of  a  person  pensioned,  or  applying  for  pen- 
sion, on  account  of  his  disabilities  or  service,  be  paid,  first,  to  his  widow ;  second, 
if  there  is  no  widow,  to  his  child  or  children  under  the  age  of  sixteen  years 
at  his  death;  third,  in  case  of  a  widow,  to  her  minor  children  under  the  age 
of  sixteen  years  at  her  death.  Such  accrued  pension  shall  not  be  considered  a 
part  of  the  assets  of  the  estate  of  such  deceased  person,  nor  be  liable  for  the 
payment  of  the  debts  of  said  estate  in  any  case  whatsoever,  ^ut  shall  inure 
to  the  sole  and  exclusive  benefit  of  the  widow  or  children.  And  if  no  widow 
or  child  survive  such  pensioner,  and  in  the  case  of  his  last  surviving  child 
who  was  such  minor  at  his  death,  and  in  case  of  a  de[)endent  mother,  father, 
sister,  or  brother,  no  payment  whatsoever  of  their  accrued  pension  shall  be 
made  or  allowed  except  so  much  as  may  be  necessary  to  reimburse  the  person 
who  bore  the  expense  of  their  last  sickness  and  burial,  If  they  did  not  leave 
sufficient  assets  to  meet  such  expense. 

From  a  careful  reading  of  this  statute  it  will  be  seen  that  its  pro- 
visions are  explicit  and  unambiguous.  It  states  in  effect  that  upon 
the  death  of  any  pensioner — soldier — the  accrued  pension  shall  be 
paid,  first,  to  the  widow;  second,  in  the  absence  of  a  widow  to  the 
child  or  cliildren  under  the  age  of  16  years  at  the  pensioner's  death; 
third,  in  the  case  of  a  widow- -who  leaves  an  accrued  pension — ^to 
her  minor  children  under  the  age  of  16  years  at  her  death.  It  further 
provides  that  if  there  be  no  widow  or  child,  no  payment  whatsoever 
of  the  accrued  pension  shall  be  made  or  allowed  except  so  much 
thereof  as  is  necessary  to  reimburse  the  person  who  bore  the  expense 
of  the  last  sickness  and  burial  of  the  pensioner,  if  he  did  not  leave 
sufficient  assets  to  meet  such  expense. 

In  the  present  case  the  soldier  left  an  accrued  pension,  and  under 
the  statute  and  also  under  the  adjudication  by  the  Pension  Bureau  it 
was  payable  to  the  widow.  She  died  before  payment  was  made,  and 
inasmuch  as  it  was  the  soldier's  pension  payable  to  the  widow  at  his 
death,  no  payment  whatsoever  of  this  pension  could  be  made  or  al- 
lowed except  so  much  as  might  be  necessary  to  reimburse  the  person 
who  bore  the  expense  of  the  soldier  pensioner's  last  sickness  and 
burial. 

The  widow  applied  for  a  pension  in  her  own  behalf  and  it  was  al- 
lowed ;  but  she  died  before  any  payment  had  been  made  to  her,  and 
therefore  her  accrued  pension  of  $100  was  allowed  the  claimant  for  re- 
imbursement for  the  expense  of  her  last  sickness  and  burial. 

It  should  be  borne  in  mind  that  the  accrued  pension  of  the  soldier 
and  the  accrued  pension  of  the  widow  are  two  entirely  separate  and 
distinct  factors.  One  could,  under  certain  circumstances,  be  allowed 
in  order  to  reimburse  the  jyerson  who  bore  the  expense  of  the  last 
sickness  and  burial  of  the  soldier,  while  the  other  could  be  used,  and 
was  used  in  this  case,  to  reimburse  the  person  who  bore  the  expense  of 
the  last  sickness  of  the  widow. 
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The  statute  plainly  forbids  the  payment  of  the  accrued  pension  of 
the  soldier  to  reimburse  one  who  bore  the  expenses  of  the  last  sickness 
and  burial  of  the  widow.  Her  accrued  pension  alone  could  be  used 
under  the  statute,  other  things  being  proved,  for  reimbursement  for 
her  last  sickness  and  burial. 

The  assertion  of  the  claimant  that  he  is  entitled  to  the  accrued 
pension  of  the  soldier  is  necessarily  based  on  the  theory  that  it  is  part 
of  the  assets  of  the  widow ;  but  the  statute  quoted  states  in  express 
terms  that  the  accrued  pension  ^^  shall  not  be  considered  a  part  of  Uiq 
assets  of  such  deceased  person." 

The  action  appealed  from  is 

Affirmed. 

No.  109. 
Ellen,  as  dependent  mother  of  Brendan  J.  Hagartt. 

Decided  AprU  14,  1919, 

Section  4707,  Revised  Statutes,  as  Amended  by  Act  of  June  27,  1890 — In- 
suBANCE  Paid  Dependent  Parent  Pensioner  Under  War-Risk  Insubancf 
Act — Ck>MBiNED  Resources  Including  War-Risk  Insurance. 

Ellen,  a  pensioner  as  dependent  parent  under  the  pension  laws,  was  granted 
$25  per  month  insurance  under  the  war-risk  insurance  act  after  pension 
had  heen  allowed  her,  and  her  name  was  accordingly  dropped  from  the  roll 
on  the  ground  of  nondependence. 

Held:  The  resources  of  pensioner,  including  the  monthly  sum  of  $25  paid  under 
the  war-risk  insurance  act  after  the  allowance  of  pension,  are  sufficient  to 
give  her  an  adequate  support  within  the  meaning  of  the  statutes. 

Hopkins,  Assistant  Secretary. 

Ellen  Hagarty  was  allowed,  January  12,  1918,  a  pension  under 
the  provisions  of  section  4707,  Revised  Statutes,  as  amended  by  sec- 
tion 1  of  the  act  of  June  27, 1890,  26  Stat.,  182,  at  the  rate  of  $12  per 
month,  commencing  August  13, 1917,  as  dependent  mother  of  Brendan 
J.  Hagarty,  who  served  as  battalion  sergeant  major.  Headquarters 
First  Illinois  Infantry,  National  Guard,  from  March  26  to  July  28, 
1017,  upon  which  last-mentioned  date  he  died  in  the  service  and  line 
of  duty.  This  pension  ended  August  21,  1918,  and  her  name  was 
dropped  from  the  roll  on  the  ground  that  she  was  not  then  without 
other  adequate  means  of  support  than  her  own  manual  labor  or 
contributions  of  others  not  legally  bound  for  her  support  From 
this  action  an  appeal  was  taken  October  28, 1918. 

In  appears  that  subsequent  to  th«  allowance  of  pension  the  ap- 
pellant was  granted  by  the  Bureau  of  War  Risk  Insurance  of  the 
Treasury  Department,  and  by  reason  of  the  death  of  her  said  son 
^n  the  service,  automatic  insurance  under  the  provisions  of  section 
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401,  article  4,  of  the  war-risk  insurance  act  of  October  6,  1917,  40 
Stat.,  398,  at  the  rate  of  $25  per  month  from  July  29,  1917.  It 
was  concluded  by  the  bureau  that  this  allowance  of  insurance,  to- 
gether with  such  property  as  she  possessed  when  she  filed  her  appli- 
cation for  pension,  was  sufficient  to  render  her  nondependent  within 
the  meaning  of  the  statute,  and  consequently  was  not  longer  en- 
titled to  receive  pension. 

It  is  contended  in  the  appeal  that  inasmuch  as  the  insurance  and 
compensation  provided  by  the  act  of  October  6,  1917,  supra,  are 
concurrent  benefits,  the  same  principle  should  apply  in  the  case 
of  the  allowance  of  insurance  money  under  said  act  and  a  pension 
under  the  provisions  of  the  pension  law.  In  other  words,  inasmuch 
as  the  receipt  of  insurance  money  did  not  bar  a  mother's  title  to 
pension  under  said  act,  it  should  not  affect  her  title  to  pension 
under  the  pension  laws. 

This  contention  need  not  be  seriously  considered,  since  the  appellant's 
name  was  dropped  from  the  roll,  not  for  the  reason  she  could  not 
receive  insurance  under  said  act  and  a  pension  as  a  dependent  mother 
at  the  same  time,  but  for  the  reason  that  the  receipt  of  said  insurance 
money  rendered  her  nondependent,  therefore  not  pensionable  under 
the  provisions  of  the  statutes. 

There  does  not  appear  to  be  any  provision  of  law  expressly  for- 
bidding the  receipt  of  the  insurance  provided  by  article  4  of  said 
war-risk  insurance  act  and  a  pension  to  which  such  person  might 
also  be  entitled  under  the  provisions  of  the  pension  laws.  Dependent 
parents  are  pensionable  under  the  provisions  of  section  4707,  Revised 
Statutes,  as  amended  by  section  1  of  the  act  of  June  27,  1890,  only 
in  the  event  that  they  are  shown  to  be  without  other  adequate  means 
of  support  than  their  own  manual  labor  or  the  contributions  of 
others  not  legally  bound  for  their  support.  And  it  is  further  pro- 
vided that  such  pension  shall  continue  no  longer  than  the  existence 
of  the  dependent  condition  described. 

It  therefore  is  clear  that  in  any  instance  where  one  is  allowed 
pension  as  a  dependent  parent  and  is  also  granted  insurance  under 
the  war-risk  insurance  act,  it  becomes  merely  a  question  of  fact 
whether  the  allowance  of  the  insurance  money  plus  the  other  re- 
sources is  sufficient  to  afford  adequate  support  to  render  beneficiaries 
nondependent  within  the  meaning  of  the  provisions  of  the  statutes 
which  define  the  pensionable  dependence  of  parents. 

In  the  present  case  it  appears  that  at  the  date  of  the  death  of 
the  soldier  the  appellant  was  without  anyone  dependent  upon  her  for 
support,  her  other  children  all  being  of  age  and  self-supporting,  and 
her  husband,  the  father  of  the  soldier,  being  dead. 

The  soldier's  life  was  insured  in  the  New  York  Mutual  Life  In- 
surance Co.  for  $1,000,  the  appellant  being  the  sole  beneficiary,  and 
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she  received  the  full  amount  of  said  insurance.  Furthermore,  the 
soldier  owned  $700  worth  of  real  estate  bonds  bearing  interest  at  5- 
and  6  per  cent  and  producing  an  annual  income  of  between  $30  and 
$40.  She  states  that  the  brothers  and  sisters  of  the  soldier  had  re- 
linquished all  their  right,  title,  and  interest  in  his  estate  as  heirs  at 
law  in  her  favor,  and  she  was  therefore  entitled  to  receive  from  his 
administrator  the  full  amount  of  his  estate. 

It  is  evident  that  with  this  amount  of  money  and  the  monthly  $25 
insurance  allowed  her  under  the  aforementioned  act,  this  appellant 
was  in  possession  of  property  which  would  afford  her  adequate  sup- 
port and  render  her  nondependent  within  the  meaning  of  that  term 
as  defined  by  section  4707,  Revised  Statutes. 

The  rejection  of  this  claim  was  therefore  sound  and  correct  in 
law  and  is  hereby 

Affirmed. 

No.  110. 

ESTELLA  L.,  AS  WIDOW  OF  ChARLES  D.  BaCON. 

Decided  March  12,  1919, 
Marbiage — Massachusetts — Celebrated    in    Anotheb    State — Validitt. 

The  soldier  married  his  first  wife,  Mary,  in  Massachusetts,  October  20,  1861^ 
and  she  obtained  a  divorce  from  him  in  November,  1875,  in  said  State. 

He  married  the  claimant  in  Rhode  Island  by  ceremony  June  28,  1878,  he  being 
then  a  resident  of  New  Hampshire  and  she  of  Massachusetts.  They  re- 
tunied  at  once  to  Massachusetts,  and  separated  in  December,  1892,  after 
which  he  married  Ida  J.,  in  Rhode  Island,  September  2,  1897,  without 
having  been  dlvorcetl  from  the  claimant. 

The  soldier  never  asked  or  obtaine<l  i)ermlssion  of  the  Massachusetts  courts 
to  marry  again  after  having  been  divorced  from  his  first  wife,  Mary. 

Held:  Sections  4  and  6,  chapter  106,  Massachusetts  General  Statutes,  1860, 
do  not  make  void  a  marriage  celebrated  in  another  State  where  one  of  the 
parties  is  not  a  resident  of  Massachusetts  nor  where  either  of  the  parties 
who  marries  in  another  State  is  innocent  of  any  intent  to  evade  section 
26  of  chapter  107,  Massachusetts  General  Statutes,  1860.  Whippen  v. 
Whippen,  171  Mass..  560-561. 

As  the  soldier  was  not  a  resident  of  Massachusetts,  and  as  claimant  had  no 
Intent  to  evade  the  statute,  their  marriage  was  valid  and  she  became  his 
widow  at  his  death. 

Hopkins,  Assistant  Secretary. 

Charles  D.  Bacon,  who  died  July  6,  1913,  served  90  days  or  more 
in  the  late  Civil  War  as  an  enlisted  man  in  Company  F,  4th  Massa- 
chusetts Militia  Infantry,  and  in  Company  K,  4th  Massachusetts 
Cavalry,  and  was  honorably  discharged  from  said  service.  At  the 
time  of  his  death  he  was  a  pensioner  under  the  act  of  May  11,  191-2, 
37  Stat.,  102,  and  in  receipt  of  $25  per  month  on  account  of  age 
and  length  of  service. 
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Estella  L.  filed  July  5,  1917,  as  his  widow,  an  application  nnder 
the  act  of  March  2,  1895,  28  Stat.,  964,  for  payment  to  her  of  the 
pension  which  accrued  in  his  claim  from  date  of  last  payment  to 
him  to  date  of  his  death,  alleging  they  were  ceremonially  mar- 
ried June  22,  1878,  and  were  never  divorced.  Said  claim  was  re- 
jected August  3,  1917,  on  the  ground  that  the  claimant's  alleged 
marriage  to  the  soldier  was  void  for  the  reason  that  when  it  was 
<5ontracted  he  had  a  divorced  wife  living,  and  he  being  the  guilty 
party  had  no  capacity  to  marry  again  without  first  obtaining  per- 
mission of  the  proper  court,  which  he  failed  to  do.  From  this  action 
an  appeal  was  entered  October  4,  1917. 

Prior  to  filing  the  aforementioned  claim  for  accrued  pension,  to 
wit,  July  24, 1913,  Estella,  as  widow  of  the  soldier,  filed  an  applica- 
tion for  widow's  pension  under  the  act  of  April  19,  1908,  35  Stat., 
64,  and  the  claim  was  rejected  February  19,  1915,  the  final  action 
therein,  on  the  same  ground  as  was  the  claim  for  accrued  pension. 

The  claimant  and  the  soldier  were  married  by  ceremony  at  Woon- 
socket,  Rhode  Island,  June  22,  1878,  and  thereafter  cohabited  as 
husband  and  wife  in  Massachusetts  until  they  separated  in  December, 
1892.  Without  having  been  divorced  from  Estella,  the  soldier, 
September  2, 1897,  entered  into  a  ceremonial  marriage  at  Providence, 
Ehode  Island,  with  Ida  J.  Cole,  and  thereafter  lived  with  her  in 
Massachusetts  as  his  wife  until  his  death.  Ida  J.,  as  his  widow,  filed 
August  13,  1913,  an  application  for  accrued  pension  under  the  act 
of  March  2, 1895,  and  this  claim  has  never  been  adjudicated.  ^ 

The  soldier's  first  wife  was  Mary  A.  Allison,  whom  he  married 
October  20,  1861,  at  Foxboro,  Massachusetts.  She  obtained  a  divorce 
from  him  in  November,  1875,  in  the  Supreme  Judicial  Court  for 
Bristol  County,  Massachusetts,  on  the  ground  of  desertion. 

Section  25,  chapter  107,  Massachusetts  General  Statutes  1860,  pro- 
Tided  that  in  cases  of  divorce  the  innocent  party  might  marry  again 
as  if  the  other  party  were  dead ;  and  that  any  marriage  contracted  by 
the  guilty  party  should  be  void,  except  as  provided  in  section  26, 
which  reads  as  follows : 

When  a  divorce  from  the  bond  of  matrimony,  except  for  the  cause  of  adultery, 
has  l)een  granted  ♦  ♦  ♦  the  justices  of  the  superior  Judicial  court,  or  either 
of  them,  upon  petition  filed  by  the  party  against  whom  the  divorce  was  granted 
(If  the  party  resided  in  this  State  at  the  time  of  granting  the  divorce)  and 
upon  such  notice  as  the  court  shall  order,  may  authorize  such  party  to  marry 
again. 

The  aforesaid  section  26  was  supplanted  by  section  4,  chapter  371, 
Acts  of  1873  of  the  Massachusetts  Legislature,  which  section  was 
in  force  when  the  marriage  of  the  soldier  and  Estella  was  solemnized, 
and  which  is  as  follows: 

In  all  cases  where  a  divorce  from  the  bond  of  matrimony  has  been  or  may 
hereafter  be  granted  the  Justices  of  the  Supreme  Court  uiJon  petition  filed  by 
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the  party  against  whom  the  divorce  was  granted,  and  upon  such  notice  as  the 
court  may  order,  may  authorize  such  party  to  marry  again. 

When  the  soldier's  marriage  to  Estella  was  solemnized  he  had  not 
petitioned  for  leave  to  marry  under  the  last  section  quoted  above^ 
nor  been  gi'anted  such  leave,  though  he  had  a  former  wife  living 
who  obtained  a  divorce  from  him.  It  is  understood  that  for  this 
reason  the  Bureau  of  Pensions  held  that  said  marriage  was  void 
under  sections  4  and  6,  chapter  106,  Massachusetts  General  Statutes 
1860,  which  were  then  in  force. 

The  General  Statutes  of  Massachusetts,  1860,  chapter  106,  pro- 
vided : 

Section  4.  All  marriages  contracted  while  either  of  the  parties  have  a  former 
wife  or  husband  living  except  as  provided  in  chapter  one  hundred  and  sevai 
shall  be  void. 

Section  6.  When  persons  resident  in  this  State,  in  order  to  evade  the  pre- 
ceding provision  and  wMth  an  intention  of  returning  to  reside  in  this  State,  go 
into  another  State  or  country  and  there  have  their  marriage  solemnized,  and 
afterwards  return  to  and  reside  here,  the  marriage  shall  be  void  in  this  State. 

Section  4,  chapter  106,  General  Statutes  of  1860,  section  4,  chapter 
145,  Public  Statutes  of  1882,  are  confined  to  marriages  con- 
tracted in  Massachusetts.  Commonwealth  v.  Lane,  113  Mass.,  458» 
461, 18  Am.  Rep.,  509,  511-12;  Whippen  v.  Whippen,  171  Mass.,  560, 
561.  So  in  the  present  case,  said  section  4  had  no  application  to  the 
marriage  of  the  soldier  and  Estella,  as  it  was  solemnized  in  Rhode 
Island.  Unless  void  under  section  6  set  forth  above,  said  marriage 
was  valid  in  Massachusetts,  and  Estella  was  the  wife  of  the  soldier 
and  on  his  death  his  widow,  the  marriage  never  having  been  dissolved 
by  divorce. 

Section  22,  chapter  146,  Public  Statutes,  which  was  derived  from 

an  act  of  the  legislature  in  1881,  should  be  set  forth;  not  that  said 

section  has  any  application  to  this  case,  but  for  the  reason  that,  as 

the  subject  matter  in  part  of  cases  which  will  be  cited  and  followed 

and  from  which  excerpts  will  be  taken,  a  knowledge  of  its  provisions 

will  conduce  to  a  readier  understanding  of  said  cases.     It  is  as 

follows : 

After  divorce  from  the  bond  of  matrimony  either  party  may  marry  aj?aln  as 
if  the  other  were  dead  except  that  the  party  against  whom  the  divorce  was 
granted  shall  not  marry  within  two  years  from  the  time  of  tntry  of  the  final 
decree. 

The- Supreme  Court  of  Massachusetts,  in  Tyler  v.  Tyler,  170  Mass., 
150,  held  substantially  that  if  a  man  and  woman  before  the  expira- 
tion of  two  years  after  the  entry  of  an  absolute  divorce  against  him 
in  Massachusetts,  acting  under  the  advice  of  an  attorney  who  told 
them  that  their  course  would  be  lawful,  go  into  another  Statd  and 
are  married  there  according  to  its  laws  in  order  to  evade  the  laws  of, 
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and  with  the  intention  of  returning  to  reside  in  Massachusetts,  such 
marriage  is  void  under  Public  Statutes,  chapter  145,  sections  4  and 
10,  and  chapter  146,  section  22. 

The  case  of  Whippen  v,  Whippen,  9\ipra^  was  for  sentence  of  nullity 
of  a  marriage.  The  trial  court  ruled  the  libellant  was  entitled  to  a 
decree,  but  at  the  request  of  the  libellee  the  case  was  reported  for  de- 
termination of  the  Supreme  Court  and  if  said  ruling  was  correct  a 
decree  of  nullity  was  to  be  entered;  otherwise  the  libel  to  be  dis- 
missed. 

A  former  wife  of  the  libellant  was  granted  a  divorce  which  be- 
came absolute  July  9,  1894.  The  following  day  the  parties  to  the 
libel,  both  inhabitants  of  Massachusetts,  went  to  Rhode  Island  and 
were  married.  They  returned  the  same  day  and  continued  to  live 
in  Massachusetts  as  husband  and  wife  and  continued  to  reside  in  said 
State.  The  disability  of  the  libellee  to  marry  again  under  section  22, 
chapter  146,  Public  Statutes,  continued  until  July  10,  1896.  Before 
that  time,  to  wit,  February  29;  1896,  the  libellant  ceased  to  live  with 
the  libellee  because  she  believed  she  "  was  not  legally  married." 

In  its  decision  dismissing  the  libel  the  Supreme  Court  stated 
substantially  that  the  case  must  be  governed  by  the  decision  in  Tyler 
1'.  Tyler,  supraj  unless  the  libellant  was  innocent  of  any  intention  to 
evade  the  provisions  of  section  4,  chapter  145,  derived  from  section  4, 
chapter  106,  General  Statutes  of  1860,  and  section  22,  chapter  146, 
Public  Statutes,  1882 ;  and  that  as  said  section  4,  chapter  145,  was  con- 
fined to  marriages  solemnized  in  Massachusetts,  the  question  was 
wKether  section  10,  chapter  145,  Public  Statutes,  derived  from  section 
6,  chapter  106,  General  Statutes,  means  "  that  both  persons  intended 
to  evade  some  of  the  first  five  sections  of  the  chapter,  or  is  it  enough 
that  one  of  them  so  intends."    It  held,  text  563 : 

The  most  natural  construction  of  PubUc  Stats.,  Chapter  145,  Sec.  10  is  that 
both  persons  must  have  the  Intent  to  evade  the  provisions  of  the  chapter 
although  the  language  is  far  from  clear.  Considering  that  the  general  rule  of 
law  is  that  a  marriage  valid  where  it  is  contracted  is  valid  everywhere,  and  that 
this  marriage  undoubtedly  is  valid  in  Rhode  Island,  and  that  Public  Statutes, 
Chapter  145.  Sec.  10,  attempts  to  establish  an  exception  to  this  rule  and  that 
the  word  "persons"  is  used  in  it,  we  thinlE  it  most  reasonable  to  hold  that 
to  make  the  marriage  void  in  this  commonwealth  both  persons  must  be  residents 
of  the  commonwealth  and  both  must  intend  to  evade  the  provisions  of  the 
chapter  by  going  Into  another  State  or  country  and  having  their  marriage 
solemnized  there  with  the  intention  of  returning  to  reside  in  this  commonwealth 
and  both  must  afterwards  return  to  and  reside  in  tiiis  commonwealth. 

Estella  and  the  soldier  went  from  Massachusetts  to  Rhode  Island 
and  had  their  marriage  solemnized.  They  returned  to  Massachusetts 
the  same  day  and  thereafter  cohabited  in  that  State  until  their  sepa- 
ration. She  had  always  resided  in  Massachusetts;  and  even  if  he 
were  a  resident  of  that  State  when  they  were  married,  the  fact  that 
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they  were  married  in  Rhode  Island  with  the  intention  of  reaming 
to  Massachusetts  to  reside  and  did  so  return  and  reside,  would  not 
per  ae  warrant  a  conclusion  that  she  thereby  intended  to  evade  the 
marriage  laws  of  that  State.  Nor  do  other  facts  shown  by  the  evi- 
dence warrant  such  conclusion,  but  rather  one  to  the  contrary. 
According  to  her  statements  she  first  met  the  soldier  about  two  years 
prior  to  their  marriage.  During  said  period  she  resided  with  her 
parents  in  Medway,  who  opposed  her  marrying  him,  and  for  that 
reason  they  clandestinely  went  to  Woonsocket,  Rhode  Island,  about 
15  miles  distant,  to  have  the  ceremony  performed,  and  at  once 
returned  to  Medway  and  to  her  parents'  home. 

But  it  is  satisfactorily  shown  that  the  soldier  was  not  a  resident 
of  Massachusetts  when  he  married  Estella,  or  when  divorced  from 
his  first  wife,  Mary,  in  November,  1875.  From  the  testimony  of 
Mary  on  special  examination,  and  from  the  papers  in  her  suit  for 
divorce,  it  appears  that  when  the  divorce  was  granted  he  was  a  resi- 
dent of  Nashua,  New  Hampshire,  and  had  been  since  1873.  Estella 
testified  that  when  she  first  met  the  soldier  in  1876  he  lived  in  Nashua 
and  that  he  continued  to  reside  there  until  they  were  married ;  and 
the  public  record  of  their  marriage  shows  he  stated  that  Nashua  was 
his  place  of  residence.  Not  being  a  resident  of  Massachusetts  when 
he  and  Estella  were  married,  their  marriage  would  not  be  void  under 
section  6,  chapter  106,  General  Statutes  of  Massachusetts,  even 
though  both  believed  he  was  prohibited  from  marrying  again  and 
therefore  went  to  Rhode  Island  to  have  their  marriage  ceremonv 
performed,  with  the  intent  to  return  to  and  reside  in  Massachusetts 
and  did  so  return  and  reside.    Whippen  v,  WTiippen,  supra. 

For  the  foregoing  reasons  the  action  complained  of  is 

Reversed. 

No.  111. 

Emma  J.,  as  wroow  or  Isaac  N.  J,  McCumset. 

Bedded  April  2^,  1919. 

Mabbiage — Califobnia — Pbesumption  or  Death  ob  Divobce, 

Melissa  marrleil  the  soldier  by  ceremony  In  the  State  of  Michi^n  July  23, 
1SG5.  They  separated  in  the  year  1874,  never  resumed  marital  relations, 
and  the  evidence  falls  to  show  they  were  ever  divorced.  The  soldier  re- 
moveil  to  California  in  said  last  mentioned  year  and  married  the  claimant 
by  ceremony  April  IS.  ISSO,  without  cause  for  belief  that  Melissa  was 
either  tiead  or  divorceil.  They  live<l  together  In  California  as  husband 
and  wife  until  his  death,  March  3,  1915.  without  any  other  attempt  at 
mnrrinjre.  Melissa  married  in  Colorado  by  ceremony  one  Shnmp,  March  4, 
1809,  and  she  died  June  5,  1904. 

Marriages  as  at  common  law  were  abolished  In  California  in  the  year  1895. 
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Held :  As  there  Is  nothing  in  the  evidence  to  warrant  a  belief  on  the  part  of 
the  soldier  that  Melissa  was  dead  or  divorced,  death  or  divorce  can  not 
be  presumed,  and  the  marriage  of  the  claimant  and  the  soldier  was  void 
ab  initio  and  never  became  valid.  In  r,e  Rlchards's  Estate,  65  Pac.  Rep., 
California,  1034. 

Hopkins,  Assistant  Secretary. 

The  above  named  claimant  filed  May  18, 1915,  her  application  for 
widow's  pension  under  the  act  of  April  19,  1908,  35  Stat.,  64,  and  was 
advised  March  16, 1918,  of  the  rejection  of  the  claim  on  the  ground  of 
no  title,  in  that  at  the  date  X)f  the  claimant's  attempted  marriage  to  the 
soldier  he  had  a  lawful  wife  from  whom  he  was  not  then  and  never 
was  divorced,  and  who  did  not  die  until  June  5, 1904 ;  while  the  statute 
invoked  requires  a  marriage  prior  to  June  27,  1890.  An  appeal  was 
entered  October  31, 1918. 

It  appears  from  the  record  that  the  soldier  was  enlisted  August 
29,  1862,  and  honorably  discharged  July  11,  1865.  A  special  exami- 
nation was  held  and  the  following  facts  adduced : 

The  soldier's  first  wife  was  one  Melissa  and  they  were  married 
in  the  State  of  Michigan,  July  23,  1865,  both  parties  being  of  full 
lawful  capacity.  They  lived  together  in  Indiana  as  husband  and 
wife  until  1874  when  they  separated  and  never  again  resumed  mari- 
tal relations.  Thereafter  the  soldier  continued  to  live  in  Indiana 
until  about  1876  when  he  went  to  the  State  of  California  where  he 
married  the  claimant  by  ceremony,  April  18,  1880,  and  these  parties 
lived  together  in  the  relation  of  husband  and  wife  until  the  soldier 
died,  May  3, 1915. 

The  soldier's  first  wife,  Melissa,  was  married  in  1855  to  William 
Munn  who  was  a  soldier  in  the  Civil  War  and  who  died  in  the  serv- 
ice October  4,  1864.  She  thereafter  filed  a  claim  for  pension  as 
his  widow  but  abandoned  it  upon  her  remarriage  to  McCumsey  in 
1865,  and  the  pension  was  granted  to  Munn's  children  by  Melissa. 
During  her  married  life  with  McCumsey  in  1874,  according  to  the 
testimony  of  one  of  her  sons  by  Munn,  she  became  interested  in  one 
Martin,  and  after  the  separation  it  appears  she  left  her  home  in 
Laporte  County,  Indiana,  with  the  avowed  intention  of  procuring 
a  divorce  from  McCumsey  in  the  State  of  Illinois;  the  testimony 
further  showing  that  in  a  short  time  she  returned  to  Laporte  County, 
Indiana,  as  the  ostensible  wife  of  Martin;  but  there  is  an  utter  ab- 
sence of  evidence  to  show  she  ever  married  him.  She  lived  with 
him  as -his  wife  for  a  number  of  years,  then  deserted  him,  married 
one  Shamp,  March  4,  1899,  and  lived  with  him  until  her  death, 
which  occurred  in  Colorado,  June  5, 1904. 

An  exhaustive  search  of  the  records  at  Chicago,  Illinois,  where 
she  was  supposed  to  have  gone  to  obtain  a  divorce  from  McCumsey, 
and  also  in  other  places  where  McCumsey  and  Melissa  resided  after 
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their  separation,  shows  that  no  divorce  was  procured  by  either  of 
them  prior  to  or  after  the  soldier's  marriage  to  the  claimant  in  1880, 
and  therefore  it  is  evident,  without  further  discussion,  that  the 
marriage  of  Melissa  and  the' soldier  in  1865  was  valid  at  inception 
and  that  it  was  still  of  binding  force  in  1880  when  he  attempted 
to  marry  this  claimant. 

It  may  be  that  this  claimant,  Emma  J.,  married  the  soldier  in  good 
faith  believing  he  had  been  divorced  from  his  wife  Melissa ;  but  it  is 
unquestionable  that  the  soldier  had  full  knowledge  of  the  existence 
of  Melissa,  and  knew  no  divorce  between  them  had  been  granted. 

In  the  case  of  In  re  Richards  Estate,  California  Supreme  Court, 
Richards  deserted  his  wife  Lydia,  went  from  Missouri  the  State  of 
their  residence  into  the  State  of  California,  and  there  married 
again.  There  was  a  contest  as  to  who  was  the  widow  of  Richards; 
Lydia,  the  wife  he  left  in  Missouri,  or  Elizabeth,  the  one  he  married 
in  California.  The  Supreme  Court  held  that  the  marriage  with 
Elizabeth  would  be  void  unless  the  former  with  Lydia  had  been  an- 
nulled or  dissolved,  or  that  Lydia  was  absent  and  not  known  to 
Richards  to  have  been  living  for  the  space  of  five  years  immediately 
preceding  the  subsequent  marriage,  or  was  generally  reported  or 
believed  by  Richards  to  be  dead  at  the  time  his  second  marriage  was 
contracted;  in  either  of  which  cases  the  second  marriage  would  be 
valid  until  it  had  been  adjudged  annulled.    65  Pac.  Rep.,  1034. 

The  court  went  on  to  say  that  it  was  not  claimed  the  marriage  of 
Richards  with  Lydia  was  ever  annulled  or  dissolved;  and  further- 
more, that  the  evidence  went  to  sustain  the  presumption  that  Rich- 
ards never  believed  his  former  wife  to  be  dead;  and  as  she  was 
not  dead  it  would  be  folly  for  the  court  to  presume  a  belief  on  the 
part  of  Richards  as  to  a  fact  that  did  not  exist. 

Any  presumption  of  the  validity  of  a  subsequent  marriage  in  the 
instant  case  is  fully  overcome  by  the  evidence  obtained  at  special 
examination  and  a  search  of  the  records,  which  show  that  the  soldier 
and  his  wife  Melissa  were  never  divorced  and  that  their  marriage 
was  legally  in  full  force  until  the  death  of  Melissa,  which  occurred 
in  1904. 

The  claimant  and  McCumsey  never  entered  into  a  second  cere- 
monial marriage,  and  marriage  at  common  law  ceased  to  be  valid  in 
the  State  of  California,  March  26, 1895.  It  is  a  legal  consequence  that 
the  marital  relation  between  the  claimant  and  the  soldier  was  void 
ah  !n!fio  and  never  did  become  matrimonial  in  the  legal  sense  of  the 
word.  Not  having  been  at  any  time  the  soldier's  lawful  wife  she 
has  no  title  as  the  widow  of  the  soldier  in  question. 

The  appealing  attorney  insists  that  the  action  of  the  Bureau  is 
in  conflict  with  the  case  of  McPheeters,  decided  by  this  Department 
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February  2, 1916.  The  Department  can  only  say  as  to  the  attorney's 
contention,  that  under  the  above  state  of  facts  this  claimant,  Emma 
J.,  married  the  soldier  when  he  had  a  living,  undivorced  wife  who 
lived  until  the  year  1904,  and  inasmuch  as  common  law  marriages 
were  abolished  in  the  State  of  California  in  1895,  there  is  no  possi- 
bilitv  under  the  evidence  that  the  claimant  ever  became  the  soldier's 
lawful  wife,  and  therefore  could  not  be  his  widow. 

The  principle  announced  in  the  Richards  case  is  this:  The  Cali- 
fornia courts  will  not  uphold  the  validity  of  a  subsequent  marriage 
merely  because  the  doctrine  of  a  presumption  has  been  invoked  of 
death  or  divorce  of  a  former  spouse.  There  must  be  something 
tangible  in  the  evidence  to  support  the  presumption.  It  was  once 
tersely  observed  by  a  noted  New  York  State  justice  (Denio)  that 
there  must  be  something  substantial  in  the  evidence  on  which  to 
hang  an  inference  that  a  person  is  either  dead  or  divorced. 

The  action  complained  of  is 

Affirmed. 

No.  112. 
Rebecca,  as  widow  of  Jeremiah  Cottreix. 

Decided  May  19, 1919, 

Act  of  July  16,  1918 — Enlistments  in  the  Reqltlab  Establishment — Act  of 

May  4.  1898. 

Enlistments  in  the  Navy  under  the  naval  appropriation  act  approved  May  4, 
1898.  for  the  naval  service  for  the  fiscal  year  ending  June  30,  1899,  were 
enlistments  In  the  Regular  Naval  Establishment,  and  such  persons  were 
not  "  volunteer  officers  or  enlisted  men  "  as  are  mentioned  in  the  act  of 
July  16,  1918. 

Held:  The  claimant*s  husband  was  enlisted  under  the  provisions  of  the  act  of 
May  4.  1898,  was  a  member  of  the  Regular  Naval  Establishment,  and  as 
his  entire  service  was  outside  the  zones  of  conflict  in  the  War  with  Spain, 
Philippine  insurrection,  or  Chinese  Boxer  rebellion  campaign,  his  widow 
has  no  title  to  pension  under  the  act  of  July  16,  1918. 

Hopkins,  Assistant  Secretary. 

Rebecca  E.,  as  widow  of  Jeremiah  Cottrell,  late  ensign  United 
States  Navy,  filed  August  27, 1918,  an  application  for  pension  under 
the  act  of  July.  16,  1918,  40  Stat.,  903,  alleging  she  was  married  to 
him  July  30,  1907,  and  that  he  died  July  11,  1908. 

The  claim  was  rejected  March  17,  1919,  on  the  ground  that  the 
sailor  did  not  render  90  days  actual  service  in  the  wars  named  in  the 
act  of  July  16,  1918,  the  vessels  on  which  he  served  being  at  no  time 
within  the  zone  of  belligerent  operations.  From  this  action  an 
appeal  was  entered  April  3,  1919,  and  having  been  made  special  has 
been  advanced  on  the  docket  for  immediate  consideration  under 
Rule  18  of  Practice. 
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It  appears  from  the  records  of  the  Navy  Department  that  the 
service  of  the  sailor  was  as  follows: 

1898,  May  21.  Appointed  an  ensign  for  temporary  service. 

1898,  May  24.  Executed  oath  of  office. 

1898,  May  24.  To  the  Ca$8im.     (Reported  10  June.) 

1898.  June  17.  Detached  and  to  the  Massasoit.  (Detached  18  and  reported 
20  June.) 

1898,  Aug.  6.  Detached  from  command  of  Masscisoit,  to  naval  station,  Key 
West. 

1898,  Aug.  17.  To  command  tug  Maftsasoit, 

1898,  Nov.  26.  Detached  and  proceed  home.  (Detached  1  and  home  5  De- 
cember. ) 

1898,  Dec.  8.  Honorably  discharged  this  date. 

It  is  contended  in  the  appeal,  substantially,  that  the  sailor  having 
volunteered  for  service  when  commissioned  was  therefore  a  volun- 
teer officer  within  the  meaning  of  that  part  of  the  act  of  July  16, 
1918,  as  follows:  "  if  any  Tolunteer  officer  or  enlisted  man  who  served 
ninety  days  or  more  in  the  Army,  Navy,  or  Marine  Corps  of  the 
United  States  during  the  War  with  Spain,  or  the  Philippine  insur- 
rection   *     *     *." 

In  decision  rendered  January  31,  1919,  in  the  De  Rochemont  ca.se. 
Advance  Sheets  104,  vol.  20  P.  D.,  construing  the  act  of  July  16, 1918, 
the  department  held  that  the  words  "volunteer  officer  or  enlisted 
man,"  in  the  connection  with  which  they  are  used  in  the  act,  meant 
any  person  who  was  commissioned  or  enlisted  in  an  organization 
not  a  part  of  the  Regular  Establishment  and  such  as  is  commonly 
known  and  designated  as  a  volunteer  organization. 

The  act  approved  May  4,  1898,  30  Stat.,  369,  entitled  "An  act 
making  appropriations  for  the  naval  service  for  the  fiscal  year  end- 
ing June  thirtieth,  eighteen  hundred  and  ninety-nine,  and  for  other 
purposes,*^  contains  the  following  provisions: 

And  whenever,  within  the  next  twelve  months,  an  exigency  may  exist  which, 
in  the  Judgment  of  the  President,  renders  their  services  necessary,  he  is  hereby 
authorized  to  appoint  from  civil  life  and  commission  such  officers  of  the  line 
and  staff,  not  above  the  rank  or  relative  ranlc  of  commander,  and  warrant  offi- 
cers, including  warrant  machinists,  and  such  officers  of  the  Marine  Corps  not 
above  tlie  rank  of  captain,  to  be  appointed  from  the  noncommissioned  officers  of 
the  corps  and  from  civil  life,  as  may  be  requisite:  Provided,  That  such  officers 
shall  serve  only  during  the  continuance  of  the  exigency  under  which  their 
services  are  required  In  the  existing  war:  And  provided  further.  That  such 
officers  so  appointed  shall  be  assigned  to  duty  with  rank  and  pay  of  the  grades 
established  by  existing  law ;  and  warrant  machinists  shall  be  paid  at  the  rate 
of  one  thousand  two  hundred  dollars  per  annum. 

To  enable  the  Secretary  of  the  Navy  to  enlist,  at  any  time  after  the  pas- 
sage of  this  act,  as  many  additional  seamen,  landsmen,  and  boys  as  he  may 
deem  necessary  to  man  the  ships  of  the  Navy,  or  in  use  by  the  Navy,  us  a 
temporary  force  therefor  during  the  existing  war,  and  for  pay  of  the  same  and 
of  the  temporary  additional  officers  and  warrant  machinists  hereinbefore 
authorized,  eight  million  eight  hundred  and  thirty  thousand  dollars,  or  so  mucb 
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thereof  as  may  be  necessary ;  and  to  enai)le  the  Secretary  of  the  Navy  to  enlist, 
at  any  time  after  the  passage  of  this  act,  the  following  additional  force  for 
the  Marine  Corps  as  a  temporary  force  during  the  existing  war,  namely,  not 
more  than  sixty  gunnery  sergeants  with  rank  of  first  sergeants,  not  more  than 
eighty  corporals,  and  not  more  than  one  thousand  five  hundred  privates,  and 
for  pay  of  the  same,  including  the  temporary  additional  ofiicers  hereinbefore 
authorized,  and  for  provisions,  clothing,  fuel,  military  stores,  transportation 
and  recruiting,  and  for  contingent  expenses,  on  account  of  said  additional  force, 
five  hundred  and  sixty-seven  thousand  nine  hundred  dollars,  or  so  much  thereof 
as  may  be  necessary. 

It  is  manifest  that  said  act  did  not  authorize  the  organization  of 
a  force  of  any  character  or  description  for  military  or  naval  service 
separate  and  apart  from  the  Begular  Establishment,  but  provided 
for  a  temporary  increase  in  the  Navy  and  the  Marine  Corps  to  meet 
the  exigencies  of  the  war.  Under  its  provisions  the  sailor  was  com- 
missioned an  ensign  in  the  Navy  and  his  entire  service  as  shown  by 
the  record  was  that  of  an  officer  in  the  Regular  Establishment;  and 
in  order  for  his  yvidow  to  have  title  to  pension  under  the  act  of  July 
16, 1918,  he  must  have  rendered  90  days  or  more  actual  service  in  the 
War  with  Spain,  or  the  Philippine  insurrection,  or  the  Chinese  Boxer 
rebellion  campaign,  and  been  honorably  discharged  therefrom. 

Of  the  service  of  an  officer  or  enlisted  man  in  the  Regular  Estab- 
lishment only  that  which  was  rendered  in  zones  of  conflict  in  the 
War  with  Spain,  the  Philippine  insurrection,  or  the  Chinese  Boxer 
rebellion  campaign,  is  actual  service  within  the  meaning  of  said  act. 
De  Rochemont,  supra.  The  official  records  of  the  Navy  Department 
further  show  that  the  Caasius  was  stationed  at  Norfolk,  Va.,  June 
6  to  20,  1898;  that  the  Massasoit  was  in  commission  June  21;  left 
Pennsylvania  June  30;  Delaware  July  1;  Virginia  July  6;  South 
Carolina  July  13 ;  Georgia  July  15 ;  Florida  August  18 ;  South  Caro- 
lina August  26 ;  North  Carolina  August  30 ;  Virginia  September  22 ; 
Maryland  September  24,  1898;  at  League  Island,  Pa.,  to  February 
25,  1899.  It  thus  appears  that  no  part  of  the  sailor's  service  was  in 
any  such  zone  of  conflict ;  therefore  the  claimant  as  his  widow  is  not 
entitled  to  pension  under  the  provisions  of  the  act  of  July  16,  1918. 

The  action  complained  of  is  accordingly 

Afjvnthed. 

No.  113. 
Mary  R.  Redfield,  as  former  widow  of  Benjamin  F.  Smith. 

Decided  May  19,  1919. 

Second  Proviso  to  Section  2,  Act  o>  September  8,  1916 — Honorable 

Discharge — Death  in  Service. 

While  death  in  the  service  and  line  of  duty  is  an  honorable  discharge  from  an 
ethical  standpoint,  it  is  not  such  an  honorable  discharge  as  is  contemplated 
by  the  second  proviso  to  section  2,  act  of  September  8,  1916,  which  refers 
to  death  which  occurs  subsequent  to  an  honorable  discharge  from  the 
service. 
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Hopkins,  Assistant  Secretary. 

The  claim  for  pension  under  the  second  proviso  to  section  2  of  the 
act  of  September  8, 1916,  39  Stat.,  844,  of  Mary  R.  Redfield  as  former 
widow  of  Benjamin  F.  Smith,  who  served  in  Company  K,  Twentieth 
Illinois  Infantry,  filed  October  23,  1916,  was  rejected  January  11, 
1918,  substantially  on  the  ground  that  the  soldier's  service  was  termi- 
nated by  death.  From  this  action  an  appeal  was  entered  November 
25,  1918. 

The  claimant  and  soldier  were  married  January  1,  1855.  He  en- 
listed in  the  above-mentioned  organization  September  30, 1864,  and 
served  therein  to  June  23,  1865,  date  of  his  death.  She  remarried 
September  12,  1867,  and  her  second  and  last  husband,  Gilbert  H. 
Eedfield,  died  September  5,  1904.  She  was  never  allowed  pension 
as  widow  of  the  soldier  nor  was  she  deprived  of  pension  by  the  act 
of  March  3,  1865. 

That  part  of  the  second  proviso  to  section  2  of  the  act  of  Sep- 
tember 8,  1916,  which  the  claimant  invoked,  is  limi£ied  to  widows  of 
soldiers  who  died  subsequent  to  discharge  from  the  service,  and  is 
as  follows: 

That  the  provisions  of  this  act  shall  be  extended  ♦  •  *  to  any  person 
who  was  lawfully  married  to  an  ofBcer  or  enlisted  man  who  served  in  the 
Army,  Navy,  or  Marine  Corps  of  the  United  States  during  the  Civil  War  and 
was  honorably  discharged  therefrom  and  has  since  deceased,  and  who,  having 
remarried  since  his  death  is  again  a  widow,  or  has  been  divorced  from  her  last 
husband  upon  her  own  application  without  fault  on  her  part  and  who,  other- 
wise entitled,  was  barred  by  reason  of  such  remarriage  from  receiving  pension 
under  any  existing  law. 

The  official  records  show  that  the  claimant's  soldier-husband  died 
in  the  service,  and  while  it  is  true  that  death  in  the  service  and  line 
of  duty  constitutes  an  honorable  discharge,  it  precludes  any  a^ump- 
tion  whatever  of  death  subsequent  to  an  honorable  discharge,  an 
essential  to  title  to  pension  under  that  part  of  the  proviso  which 
the  claimant  invoked.  Moreover,  the  remarriage  of  a  widow  is  not 
a  bar  to  her  receiving  pension  under  the  general  law  during  her 
widowhood,  and  under  the  act  of  June  27,  1890,  26  Stat.,  182,  or 
April  19,  1908,  35  Stat.,  64,  the  claimant  would  not  have  had  title 
to  pension  as  widow  of  the  soldier,  he  having  died  while  in  the  Army. 
By  her  remarriage  therefore  she  was  not  barred  from  receiving  pen- 
sion as  his  widow  under  any  existing  law  to  which  she  would  other- 
wise have  been  entitled. 

For  the  foregoing  reasons  there  was  no  error  in  the  action  of  the 
bureau  rejecting  the  claim  of  this  claimant  for  pension  under  the 
second  proviso  to  section  2  of  the  act  of  September  8,  1916,  and  it  is 

Affirmed. 
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No.   114. 

F.  ISABELLE,  AS  WIDOW  OF  JaMES  P.  S.  LaWRANCE. 

Decided  June  5,  1919. 

Act  of  August  29,  1916 — Women  Enbolled  as  Teomen — Legality — ^Effect  of 
Section  4724,  Revised  Statutes,  and  Act  of  Mabch  8,  1891,  on  Women 
Pensioners  W^ho  abe  so  Enrolled. 

Claimant,  a  widow  under  special  act  on  account  of  her  husband's  service  as 
a  captain  in  the  United  States  Navy,  was  enrolled  a  chief  yeoman  under 
the  act  of  August  29,  1916,  39  Stat.,  587-592,  being  assigned  to  active  duty 
December  31,  1917,  with  the  cable  censor.  Her  name  was  thereupon 
dropped  from  the  pension  roll  on  the  ground  that  she  could  not  under 
the  law  draw  both  a  pension  and  pay  of  her  rank  and  station  in  the 
Navy.  • 

Held:  The  act  of  August  29,  1916,  39  Stat.,  587-592,  was  an  emergency  war 
measure,  and  this  department  assents  to  the  legality  thereunder  of  appoint- 
ing women  as  yeomen  in  the  Navy.     23  Comptroller's  Decisions,  658-659. 

The  provisions  of  section  4724,  Revised  Statutes,  and  the  act  of  March  3, 
1891,  !26  Stnt.,  1082,  refer  solely  to  those  who  draw  or  claim  pension  by  reason 
of  their  own  personal  service,  and  not  to  any  who  are  pensioners  or  claim 
pension  on  account  of  the  service  of  others,  either  under  the  general 
law  or  the  various  service  pension  acts. 

As  the  claimant  was  granted  pension  on  account  of  the  service  of  another  per- 
son, section  4724,  Revised  Statutes,  and  the  act  of  March  3,  1891,  do  not 
apply  to  her  case. 

Hopkins,  Assistant  Secretary. 

F.  Isabelle  Lawrance  was  a  pensioner  under  a  special  act  of  Con- 
gress approved  March  4,  1915,  as  widow  of  James  P.  S.  Lawrance, 
late  captain  United  States  Navy,  retired,  at  a  rating  of  $30  per 
month  from  the  date  of  the  approval  of  said  act.  After  legal  notice 
said  widow  pensioner  was,  November  23,  1918,  dropped  from  the 
roll  and  her  said  pension  terminated  from  December  30,  1917,  on  the 
ground  that  she  had  been  enrolled  in  the  naval  service  of  the  United 
States  as  a  yeoman  and  had  entered  on  active  duty  as  such  December 
31,  1917.  She  was  last  paid  to  June  4,  1918,  and  June  6,  1918,  she 
was  called  on  to  refiind  $153,  the  amount  received  by  her  since  De- 
cember 30,  1917. 

An  appeal  was  taken  January  8, 1919. 

The  records  of  the  Navy  Department  show  the  appelbmt  was  duly 
and  regularly  enrolled  in  the  Naval  Reserve  Force  as  a  chief  yeoman, 
December  29,  1917,  and  was  assigned  to  active  duty  December  31, 
1917,  with  the  cable  censor,  and  that  she  has  been  in  receipt  of  pay 
as  of  that  rating  from  said  last-named  date. 

The  appellant  was  appointed  a  yeoman  in  the  Navy  under  the  pro- 
visions of  the  act  of  August  29,  1916,  39  Stat.,  587,  592,  providing 
for  and  creating  the  Naval  Reserve  Force.    A  careful  examination 
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of  said  act  discloses  no  express  provision  authorizing  the  enrolling 
of  women  in  the  Naval  Reserve  Force,  either  as  yeomen  or  in  any 
other  capacity.  The  question  of  the  legality  of  and  authority  for 
such  enrollment  came  before  the  Treasury  Department  in  connection 
with  the  subject  of  making  payment  to  women  enrolled  in  the  Naval 
Reserve  Force,  and  was  passed  upon  by  the  Comptroller  of  the  Treas- 
ury in  a  recent  decision  of  May  24, 1917,  23  Compt.  Dec,  658,  659,  as 
follows : 

The  question  as  to  the  legality  of  making  payment  to  these  women  involves 
the  question  of  the  legality  of  their  enrollment  as  yeomen  in  the  Naval  Reserve 
Force — positions  combatant  in  character. 

The  provisions  of  the  act  of  August  29,  1916  (39  Stat,  587,  592),  relevant  to 
the  determination  of  the  question  here  involved,  are  as  follows : 

There  is  hereby  established,  under  the  Department  of  the  Navy,  a  NaTal 
Reserve  Force,  to  consist  of  six  classes,  designated  as^ollows  and  as  herein- 
after described: 

"First,  The  Fleet  Naval  Reserve. 

"  Second,  The  Naval  Reserve. 

"Third.  The  Naval  Auxiliary  Reserve. 

"  Fourth.  The  Naval  Coast  Defense  Reserve, 

"Fifth.  The  Volunteer  Naval  Reserve. 

"  Sixth.  Naval  Reserve  Flying  Corps. 

"Naval  Coast  Defense  Reserve. 

"  Persons  may  enroll  in  this  class  for  service  in  connection  with  the  naval 
defense  of  the  coast,  such  as  service  with  coast-defense  vessels,  torpedo  craft, 
mining  vessels,  patrol  vessels,  or  as  radio  operators,  in  various  ranks  or  ratings 
corresponding  to  those  of  the  Navy  for  which  they  shall  have  qualified  under 
regulations  prescribed  by  the  Secretary  of  the  Navy :    *    •    ♦  " 

It  is  presumed  that,  as  stated  in  papers  accompanying  your  submission,  the 
Navy  Department  bases  its  authority  to  enroll  women  as  yeomen  in  the  Naval 
Coast  Defense  Reserve  upon  the  use  of  the  word  "  persons  "  in  the  provision 
above  quoted  in  describing  those  who  are  eligible  for  enrollment  therein,  or 
rather  the  services  for  which  they  may  enroll. 

However,  the  words  "  person  "  or  "  persons  "  are  used  in  several  other  places 
in  the  same  act  relating  to  the  Naval  Reserve  Force  and  always  with  referenee 
to  males  only,  and  there  would  appear  to  be  little  legal  reason  for  holding  that, 
by  the  use  of  the  word  "  persons  "  in  the  provision  of  that  law  here  in  question. 
Congress  intended,  without  further  specification,  to  give,  In  that  particular  In- 
stance, a  broader  meaning  to  that  word  than  that  Intended  elsewhere  in  the  act, 
particularly  when  the  duty  for  which  It  was  provided  therein  that  such  per 
sons  might  be  enrolled.  Included  service  on  coast  defense  vessels,  torpedo  craft, 
and  mining  vessels — service  of  a  most  arduous  and  dangerous  nature,  and 
calling  for  a  high  degree  of  skill  In  the  use  of  dangerous  offensive  weapons  and 
agencies. 

Indeed,  in  view  alone  of  the  war  policy  of  modern  nations  from  time  imme- 
morial, which  is  against  the  employment  of  women  In  the  public  armed  forces 
In  position  or  capacities  even  only  potentially  or  possibly  combatant,  it  Is  diffi- 
cult to  believe  that  Congress,  merely  by  the  use  of  the  word  "  persons  "  In  the 
legislation  quoted  Intended  to  run  counter  to  that  policy  by  authorizing  the  en- 
rollment of  women  for  service  In  combatant  positions  with  the  naval  forces. 
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While  there  thus  appears  to  be  grave  doubt  as  to  the  legality  of  enrolling 
women  as  yeomen  In  the  Naval  Ck)ast  I>efense  Reserve,  even  though,  owing  to 
the  place  of  active  service  of  such  women,  the  combatant  character  of  the 
positions  In  which  they  have  been  enrolled  may  be  merely  nominal,  yet  the 
Nation  is  at  war,  and  it  Is  presumed  that  the  women  here  involved  have  been 
assigned  to  positions  on  shore  that  would  otherwise  have  been  filled  by  men 
whose  services  may  now  be  utHized,  as  yeomen  or  otherwise,  on  shipboard,  or 
elsewhere  in  the  zone  of  actual  hostilities.  Consequently,  I  am  unwilling  to 
make  a  ruling  that,  in  the  staje  of  affairs  brought  about  by  the  enrollment  of 
these  women,  might  interfere  in  the  slightest  degree  with  naval  operations  in 
connection  with  the  prosecution  of  the  war.  Accordingly,  without  regard  to 
what  might  be  my  decision  if  the  enrollment  of  the  women  and  the  present 
state  of  war  were  not  accomplished  facts,  you  are  advised  that  you  are  author- 
ized to  pay  these  women  at  the  proper  rate  provided  for  the  rating  in  which 
they  are  serving,  if  such  payment  is  correct  in  all  other  respects. 

Although  the  department  is  inclined  to  agree  with  the  comp- 
troller that  there  is  "grave  doubt  as  to  the  legality  of  enrolling 
women  as  yeomen"  in  the  Naval  Reserve  Force,  yet  the  same  con- 
siderations which  induced  him  to  authorize  as  legal  payment  of 
women  so  enrolled,  and  even  stronger  reasons  will  prevent  this  de- 
partment from  questioning  the  authority  under  the  statute  of  the 
Secretary  of  the  Navy  to  enroll  this  appellant  as  such. 

The  Secretary  of  the  Navy  construed  the  provisions  of  the  act  of 
August  29,  1916,  supra,  as  giving  him  authority  to  enroll  the  ap- 
pellant and  other  women  as  yeomen  in  the  Naval  Reserve  Force,  and 
such  enrollment  was  made  to  enable  the  Navy  Department  to  meet 
an  emergency  arising  in  time  of  war  growing  out  of  the  necessity  for 
an  increased  clerical  force  for  which  the  current  appropriation  for 
the  civil  branch  of  said  department  failed  to  provide.  The  action 
of  the  Navy  Department  in  this  regard  was  essentially  a  war  measure, 
and  as  such,  for  the  reasons  set  forth  by  the  Comptroller,  supra,  and 
on  general  principles,  its  legality  will  not  be  called  in  question  in 
this  connection.  Furthermore,  it  has  been  consistently  held  by  this 
department  for  more  than  half  a  century  that  it  was  the  exclusive 
province  of  the  War  and  Navy  Departments,  respectively,  to  de- 
termine who  were  lawfully  and  properly  enrolled  members  of  the 
military  or  naval  services,  and  the  records  of  said  departments  have 
been  held  to  be  binding  and  conclusive  on  this  department  in  this 
regard.    Leopold  Ricot,  3  P.  D.,  old  series,  60 ;  James  H.  Carpenter, 

8  P.  D.,  old  series,  452 ;  Ellen  Moore,  Ibid.,  475 ;  Widow  of  LeFevre, 

9  P.  D.,  old  series,  81— see  Digest  P.  D.,  1897,  pp.  299,  465,  for  fore- 
going citations — Samuel  Everman,  1  P.  D.,  418;  George  W.  Drake, 
9  P.  D.,  273 ;  David  H.  Dyer,  Ibid.,  87. 

The  records  of  the  Navy  Department  show  that  this  appellant  was 
duly  and  regularly  enrolled  as  a  yeoman  in  the  Naval  Reserve  Force, 
and  this  will  be  accepted  as  a  fact  without  further  question. 

Although  the  position  of  yeoman  in  which  appellant  was  enrolled 
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is,  in  a  certain  sense,  combatant  in  character  when  on  board  a  man- 
of-war,  just  as  is  the  case  with  every  other  member  of  the  crew  of 
such  a  vessel,  yet  the  duties  pertaining  to  and  prescribed  for  such  a 
position  in  the  Navy  are  wholly  clerical  and  civil  in  character.  Regu- 
lations of  Navy,  1900,  p.  170,  art.  817. 
The  act  of  August  29,  1916,  39  Stat.,  588,  provides  as  follows: 

EnroHed  members  of  the  Naval  Reserve  Force  shaU  be  subject  to  the  laws, 
regulations,  and  orders  for  the  government  of  the  Regular  Navy  only  daring 
such  time  as  they  may  by  law  be  required  to  serve  in  the  Navy,  in  accordance 
with  their  obUgations,  and  when  on  active  service  at  their  own  request  as  herein 
provided,  and  when  employed  in  authorized  travel  to  and  from  such  active 
service  in  the  Navy. 

As  the  record  shows  this  appellant  has  been  continuously  on  active 
duty  since  December  31,  1917,  as  a  yeoman  in  the  Naval  Reserve 
Force,  a  position  regularly  filled  by  enlisted  men,  it  would  appear 
that  since  she  is  serving  in  the  place  of  an  enlisted  man  and  pre- 
sumably under  the  same  kind  of  a  co»tract,  she  is  to  be  regarded 
just  as  if  she  were  an  enlisted  man,  and  entitled  to  the  benefits  of 
said  act. 

The  question  to  be  determined  in  this  case  is  whether  her  enroll- 
ment as  yeoman  in  the  Naval  Reserve  Force  and  the  performance  by 
her  of  active  duty  in  this  capacity  and  the  receipt  of  pay  therefor 
is  a  bar  to  the  continued  receipt  by  her  of  pension  as  the  widow  of  a 
deceased  naval  officer  granted  to  her  by  a  special  act  of  Congress. 

The  original  provision  of  law  relating  to  this  question  is  embodied 

in  section  4724,  Revised  Statutes  as  follows: 

No  person  in  the  Army,  Navy,  or  Marine  Corps  shall  draw  both  a  pension  as 
an  Invalid  and  the  pay  of  his  rank  or  station  in  the  service,  unless  the  dis- 
ability for  which  the  pension  was  granted  be  such  as  to  occasion  his  employment 
in  the  lower  grade  or  in  the  civil  branch  of  the  service. 

It  is  manifest  from  the  language  of  this  section  that  it  could  only 
apply  to  a  pension  granted  to  a  person  in  his  own  right  on  account  of 
disability  incurred  by  him  in  the  military  or  naval  service,  and  could 
have  no  possible  application  to  a  pension  granted  to  his  widow, 
child,  parent  or  minor  brother  or  sister  on  account  of  his  service. 
At  the  time  this  statute  was  enacted  and  for  some  years  there- 
after there  was  no  pension  provided  by  law  for  a  soldier  or  sailor 
other  than  pension  for  disability  incurred  in  line  of  duty  during 
his  military  or  naval  service.  Even  during  this  period  however 
it  was  entirely  possible  for  a  person  to  have  been  enlisted  in  the 
Navy  as  an  apprentice  and  to  have  served  and  received  pay  as  such, 
and  at  the  same  time  be  in  receipt  of  a  pension  as  a  minor  child  of  a 
sailor  or  soldier  of  pensionable  age.  Under  such  circumstances  it 
never  could  have  been  successfully  contended  that  he  would  have 
forfeited  his  minor's  pension  by  enlisting  and  serving  in  the  Navy  as 
an  apprentice ;  and  if  it  had  been  possible  for  a  widow  pensioner  to 
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have  been  enrolled  in  the  Navy  in  any  capacity  during  said  period  the 
same  would  have  necessarily  been  the  case  with  her.  In  neither  in- 
stance would  they  have  been  drawing  "  both  a  pension  ds  an  invalid 
and  the  pay  of  his  "  (her)  "  rank  or  station  in  the  service." 

Said  statute  contemplated  that  there  would  be  a  palpable  incon- 
sistency and  incongruity  between  pay  for  active  military  or  naval 
service,  and  pension  as  an  invalid  during  the  same  period;  but  there 
was  no  such  inconsistency  or  incongruity  where  the  pension  was 
granted  for  services  rendered  by  a  deceased  husband,  father,  son,  or 
brother. 

Subsequent  to  the  enactment  of  said  statute  the  act  of  March  9, 
1878,  20  Stat.,  27,  granting  pension  for  service  in  the  war  of  1812, 
the  act  of  January  29,  1887,  24  Stat.,  371,  granting  pension  for  ser- 
vice in  the  Mexican  war,  and  the  acts  of  June  27,  1890,  26  Stat., 
182,  February  6,  1907,  34  Stat.,  879,  and  May  11,  1912,  37  Stat., 
112,  granting  pensions  for  service  in  the  Civil  War,  were  passed. 

Inasmuch  as  the  language  of  section  4724,  Revised  Statutes  could 
not  apply,  to  pension  granted  for  service  under  these  acts  and  it  was 
considered  equally  as  incongruous  for  a  person  to  be  receiving  a 
pension  on  account  of  military  or  naval  service  and  at  the  same 
time  pay  for  such  service,  Congress,  soon  after  the  passage  of  the 
act  of  June  27, 1890,  aupra^  passed  the  act  of  March  8, 1891,  26  Stat., 
1082,  to  meet  the  conditions  thus  arising,  as  follows: 

♦  ♦  ♦  That  hereafter  no  pension  shaU  be  aUowed  or  paid  to  any  officer, 
noncoramissloned  officer  or  private  In  the  Army,  Navy,  or  Marine  Corps  of 
the  United  States  either  on  the  active  or  retired  list. 

Unquestionably  this  statute  was  intended  to  apply  only  to  the 
same  general  class  of  pensions  and  pensioners  as  the  prior  existing 
law;  that  is,  to  pensions  granted  to  a  soldier  or  sailor  in  his  own 
right  for  military  or  naval  service  rendered  by  him  personally.  That 
this  was  its  sole  intent  and  purpose  is  clear  from  the  fact  that  the 
act  specifically  designates  as  those  to  whom  thereafter  "  no  pension 
shall  be  allowed  or  paid  "  only  the  classes  of  persons  to  whom  a 
pension  could  be  allowed  or  paid  for  military  or  naval  service  per- 
sonally rendered,  and  omits  to  mention  any  persons  or  class  of  per- 
sons pensioned  under  the  law  on  account  of  such  service  rendered 
by  another;  the  language  of  this  act,  by  any  fair  and  reasonable 
implication,  being  exclusive  of  a  pension  allowed  on  account  of  the 
military  or  naval  service  of  a  person  other  than  the  recipient  of 
the  pension.  In  short,  this  act  was  simply  intended  to  extend  to 
service  pensions  the  same  restrictions  as  to  receipt  of  such  pension 
and  of  pay  in  the  Army  or  Navy  as  had  been  theretofore  extended 
by  section  4724,  Revised  Statutes,  to  invalid  pensions.  Consequently 
there  is  no  force  in  the  suggestion  made  in  the  report  of  the  Pension 
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Bureau  on  this  case,  that  the  fact  this  act  was  not  limited,  as  was 
section  4724,  Revised  Statutes,  to  persons  drawing  pensions  as  "  in- 
valids" indicated  that  all  classes  of  pensioners  and  pensions  are 
included  in  its  scope. 

At  the  time  of  the  passage  of  this  act  it  was  not  contemplated  or 
intended  by  Congress  that  said  act  would  apply  to  a  widow,  or  a 
minor,  or  dependent  relative  pensioner ;  and  that  such  a  contingency 
could  ever  arise  was  never  in  the  legislative  mind. 

It  is  true  that  from  a  narrow,  technical  point  of  view,  and  by  a 
slavish  adherence  to  the  mere  letter  of  the  statute,  without  regard  to 
the  reason,  purpose,  and  intent  of  the  act,  its  language  would  admit 
of  the  interpretation  put  upon  it  by  the  action  dropping  this  appel- 
lant from  the  rolls  and  terminating  her  pension  as  the  widow  of  the 
deceased  naval  officer.  She  is  shown  by  the  records  of  the  Navy  De- 
partment to  be  enrolled  as  a  Chief  Yeoman  in  the  Naval  Reserve 
Force,  and  she  was  at  the  same  time  in  receipt  of  a  pension  as 
a  widow.  The  act  provides:  "That  hereafter  no  pension  shall  be 
allowed  or  paid  to  any  officer,  noncommissioned  officer  or  private  in 
the  Army,  Navy,  or  Marine  Corps."  The  appellant  is  enrolled  as  a 
warrant  or  noncommissioned  officer  in  the  Naval  Reserve  Force,  and 
was  also  in  receipt  of  pension  as  a  widow.  The  act  says  no  pension 
shall  be  paid  to  any  noncommissioned  officer  in  the  Navy,  and  there- 
fore the  Pension  Bureau  says  no  pension  can  be  paid  to  her.  Unques- 
tionably this  reasoning  would  be  good  and  conclusive  if  the  appellant 
were  in  receipt  of  or  seeking  a  pension  in  her  own  right  on  account 
of  either  disability  incurred  or  service  performed  by  her ;  but  as  has 
been  shown  it  would  be  neither  within  the  reason  nor  intent  of  the 
act  to  apply  it  to  a  pension  based  on  the  service  of  another  person. 
At  all  events  the  department  is  convinced  that  the  more  liberal  inter- 
pretation of  said  act  as  above  indicated  is  amply  justified  by  the  cir- 
cumstances surrounding  this  case. 

This  appellant,  as  well  as  other  widow  pensioners,  responded  to 
the  call  of  the  Navy  Department  for  clerical  assistance  in  an  emer- 
gency arising  during  and  growing  out  of  the  conduct  of  the  war. 
They  were  enrolled  as  yeomen  in  the  Naval  Reserve  Force  for  the 
reason  that  in  this  way  only  at  that  time  could  the  necessities  of  the 
case  be  met,  the  regular  appropriation  for  the  employment  of  civilian 
clerks  and  employees  of  the  Navy  Department  being  insufficient  to 
supply  the  immediate  requirements.  While  serving  in  the  clefical 
position  of  yeomen  under  these  circumstances  these  women  were  per- 
forming a  patriotic  duty,  and  this  department  is  unwilling  to  hold 
that  by  so  doing  they  forfeited  the  pensions  that  had  been  allowed 
them  on  account  of  the  meritorious  services  performed  by  their  de- 
ceased husbands,  so  long  as  such  a  conclusion  can  be  avoided  by  what 
is  believed  to  be  an  interpretation  of  the  law  amply  justified  by  the 
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considerations  hereinbefore  set  forth,  and  which  is  consonant  with 
justice,  sound  reason,  and  common  sense. 

The  department  holds  that  the  act  of  March  3,  1891,  supra,  has  no 
application  to  the  pension  allowed  this  appellant  as  widow  of  the  de- 
ceased naval  oflScer,  and  that  the  action  terminating  her  said  pension 
and  dropping  her  from  the  roll  for  the  reasons  stated  was  error. 
You  are  directed  to  restore  the  pension  to  appellant  from  the  date 
of  dropping,  and  the  action  complained  of  is 

Reversed. 


No.  US. 
Ida,  as  former  widow  of  Ela  Mitchelu 

Decided  June  2S,  1919, 

•California — Void  and  Voidable  Mabbiages — Decree  of  Annulment  of  Void 

Mabbiaoes — Date  When  Void. 

•Claimant,  while  the  widow  of  the  soldier  Mitchell,  married  December  19,  1910, 
by  ceremony,  one  Baker  in  the  State  of  California.  This  marriage  was 
annulled  November  24, 1911,  in  said  State  on  statutory  grounds  by  a  court 
of  competent  Jurisdiction,  the  decree  reciting  that  the  marriage  was  void 
ab  initio. 

Meld:  The  marriage  contract,  voidable  on  its  face  under  the  evidence,  having 
been  found  and  decreed  by  the  court  to  have  been  ^old  from  its  inception, 
the  decree  of  annulment  had  the  effect  of  restoring  claimant  to  her  former 
status  as  the  widow  of  Mitchell. 

•Case  of  Alice  B.  Nickels,  19  P.  D.,  297,  reaffirmed. 

Hopkins,  Assistant  Secretary. 

The  above-named  claimant,  who  alleges  herself  to  be  now  the 
Tvidow  of  William  H.  Nash,  and  a  former  widow  of  Ela  Mitchell, 
private,  Company  E,  Fifth  Wisconsin  Volunteer  Infantry,  filed  her 
Application  March  5,  1918,  under  the  act  of  September  8,  1916,  39 
Stat.,  844,  for  renewal  of  pension,  and  was  advised  June  6,  1918,  of 
the  rejection  of  the  claim  on  the  ground  she  had  contracted  more  than 
one  marriage  since  the  death  of  the  soldier  through  whom  she  was 
originally  pensioned.    An  appeal  was  entered  December  3,  1918. 

The. record  and  evidence  show  the  soldier  was  enlisted  June  25, 
1861,  honorably  discharged  November  11, 1861,  married  the  claimant 
ceremonially  August  29, 1871,  and  died  January  17, 1904.  She  there- 
after, December  19,  1910,  married  one  G.  C.  Baker  by  ceremony,  and 
this  marriage  was  annulled  by  a  decree  issued  out  of  the  superior 
court  in  and  for  the  county  of  Orange,  State  of  California,  November 
24,  1911,  as  appears  by  a  transcript  of  the  decree  of  annulment  on 
file.  She  married  William  H.  Nash  September  12,  1913,  and  he 
died  February  17,  1918. 
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After  the  death  of  her  first  husband,  the  soldier,  she  was  allowed  9 
pension  at  $8  per  month  under  the  act  if  June  27,  1890,  29  Stat., 
182,  as  amended  by  the  act  of  May  9, 1900,  31  Stat.,  170,  said  pension 
commencing  February  1,  1904,  and  terminating  on  the  date  of  her 
marriage  with  Baker,  viz,  December  19, 1910. 

The  claim  stands  rejected  on  the  ground  that  although  a  decree  of 
annulment  was  granted  against  Baker  on  the  ground  of  impotency, 
yet  she  was  for  a  considerable  time  his  wife  de  jure,  and  that  the 
annulment  decree  did  not  restore  her  to  a  status  of  the  widow  of 
Mitchell  the  soldier.  This  action  was  taken  on  the  holding  of  the 
department  in  the  case  of  Alice  Wiles,  widow,  a  New  York  case,  where 
it  was  concluded  that  Mrs.  Wiles's  title  to  pension  ceased  when  she 
remarried,  and  that  it  was  not  revived  so  that  title  could  vest  again 
in  her  when  her  marriage  was  annulled.    It  was  said  in  this  case : 

•  •  ♦  The  title  to  pension  of  such  widow  ceases  upon  he^  remarriage, 
whether  her  marriage  is  a  valid  or  voidable  one,  and  does  not  revive,  either 
because  her  valid  marriage  has  been  dissolved  by  a  decree  of  divorce,  •  •  • 
or  because  her  voidable  marriage  has  become  void  by  decree  of  annulment. 

In  taking  the  action  complained  of  the  bureau  has  overlooked  the 
fact  that  the  Wiles  case,  18  P.  D.,  214,  was  expressly  overruled  in  the 
case  of  Alice  B.  Nickels,  19  P.  D.,  297,  decided  May  29,  1914.  The 
Wiles  case  was  exhaustively  discussed  therein,  and  it  was  shown  that 
a  decree  of  annulment  in  New  York  State,  even  though  the  statutes 
of  said  State  were  to  the  effect  that  voidable  marriages  became  void 
only  from  the  time  their  annulment  is  declared  by  a  court  of  com- 
petent jurisdiction,  yet  the  result  of  such  a  decree  is  to  date  back  the 
nullity  of  the  marriage  to  the  time  of  the  making  of  the  contract. 
In  other  words,  that  the  marriage  is  void  ab  initio. 

Said  decision  says : 

What  status  is  it  that  "  relates  back  to  the  time  of  the  contract  of  marriage?  •• 
Not  the  status  that  existed  prior  to  the  decree  of  nullity,  as  was  held  in  the 
Wiles  case,  supra,  but  the  status  **  established  by  a  decree  of  nullity.*'  And 
what  is  the  status  established  by  a  decree  of  nullity?  Under  the  decisions  cited 
there  can  be  no  question  that  it  is  a  status  of  **  no  marriage." 

There  are  some  contracts  which  are  valid  upon  their  face  but 
which  later  on,  by  reason  of  certain  things,  are  shown  to  be  either 
void  or  voidable.  Furthermore,  some  of  these  contracts  which  are 
shown  to  be  voidable  are  found,  from  subsequent  inquiry,  to  have 
been  void  at  their  inception.  The  marriage  contract  under  discus- 
sion, always  voidable  under  the  facts  in  evidence,  might  have  so 
continued  until  the  death  of  Baker  and  been  a  valid  one  to  all  in- 
tents and  purposes ;  but  when  its  validity  was  tested  by  the  court,  on 
statutory  grounds,  during  Baker's  lifetime,  it  was  found  to  have 
been  void  from  its  beginning. 
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A  contract  void  upon  its  face  is  always  void ;  while  one  voidable 
upon  its  face  may  continue  to  be  voidable  until  certain  facts  are  as- 
certained, and  then  it  may  cease  to  be  voidable  and  prove  to  have 
been  void  ah  initio.  Such  is  the  marriage  contract  of  claimant  and 
Baker,  which  was  a  voidable  one  from  its  inception  under  the  facts; 
but  when  its  validity  was  tested  the  court  found  it  void  from  its 
commencement,  and  rightly  so. 

Although  not  specially  material  to  the  issue  directly  involved  and 
under  discussion,  it  is  noted  that  the  California  statute  under  which 
the  present  decree  of  annulment  was  granted  does  not  state,  as  does 
the  New  York  statute,  either  directly  or  indirectly,  that  a  marriage 
is  void  only  from  the  time  its  annulment  is  declared  by  a  court  of 
competent  jurisdiction. 

The  decree  of  annulment  in  the  present  case  appears  upon  its  face 
to  be  regular  in  all  respects  and  is  accepted  as  such  for  the  time 
being ;  but  the  department  does  not  pass  directly  upon  this  question^ 
for  such  an  issue  is  not  raised  by  the  action  taken  or  by  the  appeal. 
It  does  hold,  however,  presuming  the  court  had  full  jurisdiction, 
that  the  California  decree,  by  express  terms,  declared  the  marriage 
between  the  claimant  and  Baker  void  from  the  beginning;  in  other 
words,  that  it  was  void  ah  initio;  and  this  is  in  accordance  with  the 
doctrine  announced  in  the  Nickels  case,  supra. 

The  department  holds  that,  so  far  as  the  evidence  now  shows,  the 
claimant  was  married  but  once  after  the  death  of  the  soldier,  and  the 
action  of  rejection  on  the  ground  that  she  had  remarried  more  than 
once  since  the  death  of  the  soldier  is 

Reversed. 


No.  116. 
Barbara  A.,  as  Widow  of  John  W.  Raybourn, 

Decided  June  SO,  1919, 
Duplicate  Declaration — ^New  Issue  Raised — Effect. 

The  original  claim  was  rejected  on  the  ground  that  death  of  the  soldier  had 
not  been  shown,  and  the  facts  did  not  warrant  a  presumption  of  death. 
The  second  declaration  was  flled  eight  and  one-half  3'ears  after  the  first, 
and  this  claim  was  rejected  on  the  ground  It  was  merely  a  duplicate  of  the 
first  one. 

Held:  The  second  declaration  raised  an  issue  as  to  whether  or  not  the  soldier 
had  died  during  the  period  intervening  between  the  dates  of  the  two  decla- 
rations; and  as  this  was,  per  se,  a  new  issue,  the  second  declaration  was 
not  a  duplicate  of  the  first. 

Hopkins,  Assistant  Secretary. 

Barbara  A.  Ray  bourn,  as  widow  of  John  W.  Rayboum  who  served 
in  company  E,  Fifty-third  Kentucky  Infantry,  filed  May  27,  1911, 
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a  declaration  for  pension  under  the  act  of  April  19, 1908,  35  Stat.,  64. 
The  claim  was  rejected  July  27, 1911,  on  the  ground  that  the  evidence 
failed  to  show  the  death  of  the  soldier  or  facts  raising  a  presumption 
of  his  death,  and  said  action  was  affirmed  by  departmental  decision 
rendered  November  29,  1911. 

The  claimant  again  filed,  October  5, 1919,  a  declaration  for  pension 
as  widow  of  said  soldier,  this  claim  being  one  under  the  act  of  April 
1 9,  1908,  as  amended  by  the  act  of  September  8,  1916,  39  Stat.,  844, 
and  the  claim  was  rejected  December  16,  1918,  on  the  ground  that  it 
brought  no  new  element  into  the  case,  and  was  therefore  merely  a 
duplicate  of  the  one  rejected  July  27,  1911.  An  appeal  was  entered 
January  10,  1919. 

In  both  of  the  aforesaid  declarations  the  claimant  alleged  that  the 
soldier  disappeared  in  1879,  he  having  been  accused  of  homicide,  and 
had  not  been  seen  or  heard  of  since,  and  that  she  believed  he  was  dead. 

Were  there  no  essential  difference  in  the  two  claims  the  latter 
would  be  merely  a  duplicate  of  the  former,  and  would  raise  no  issue 
other  than  had  been  disposed  of  in  the  original  adjudication;  but 
such  adjudication  did  not  dispose  of  an  issue  raised  in  the  latter — 
namely,  whether  the  soldier  had  died  between  the  dates  of  filing  the 
two  claims.  If  it  were  shown  he  did  die  during  said  period,  such 
fact  would  have  defeated  the  first  claim  beyond  question ;  but  never- 
theless it  would  have  resulted  in  action  favorable  to  the.  claimant  in 
the  latter,  other  requirements  to  title  to  pension  under  the  acts 
invoked  having  been  established. 

It  is  manifest  without  further  discussion  that  where  the  filing  of  a 
new  declaration  per  se  raises  a  new  issue  in  a  case,  as  in  the  present 
instance,  such  declaration  can  not  be  the  basis  of  a  duplicate  claim. 
The  action  complained  of  is 

Reversed. 

No.  117. 
Lillian  H.,  as  Helpless  Minor  of  Joseph  Tacet,  alias  Locke. 

Decided  June  30,  1919. 

Helpless  Minor's  Pension — Continuance  of  Helplessness — ^Evidence — ^Effect 

OF  Mabbiage. 

Under  ordinary  circumstances  the  marriage  of  a  helpless  minor  pensioner  Is 
strong  indication  that  the  pensioner's  helplessness  has  ceased. 

Hopkins,  Assistant  Secretary, 

The  name  of  Lillian  H.  Tacey  was  dropped  from  the  pension  rolls 
August  25,  1913,  on  the  ground  that  the  evidence  showed  she  was 
not  insane,  idiotic,  or  otherwise  permanently  helpless,  as  required  to 
give  title  under  the  law  by  which  she  had  been  pensioned. 
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She  filed  October  2,  1918,  as  Lillian  H.  Nelson — she  having  mar- 
ried October  26,  1912 — ^a  claim  for  renewal  of  pension,  which  was 
rejected  on  the  ground  that  the  evidence  furnished  did  not  show  she 
was  insane,  idiotic,  or  otherwise  mentally  or  physically  helpless. 

An  appeal  was  entered  April  16,  1919,  in  which  it  is  contended 
that  claimant  is  now  as  permanently  helpless  as  when  her  name  was 
placed  on  the  pension  roll,  and  as  illustrative  of  such  fact  the  attor- 
neys cited  the  present  comparative  measurements  of  claimant's  ex- 
tremities showing  that  those  of  right  side  are  less  than  those  of  left, 
such  difference  being  due  to  an  attack  of  infantile  paralysis  when  she 
was  quite  young. 

They  also  state  that  claimant  had  married,  but  they  have  no 
knowledge  whether  such  was  or  was  not  a  factor  in  dropping  her 
name  from  the  pension  roll,  and  that  they  failed  to  find  a  depart- 
mental ruling  which  invalidates  a  claim  by  reason  of  the  marriage 
of  a  helpless  child. 

The  sole  question  in  issue  is  whether  or  not  the  evidence  in  the 
case  shows  that  claimant  is  helpless  within  the  meaning  of  the  act 
under  which  she  was  formerly  pensioned. 

Section  3,  act  of  June  27,  1890,  26  Stat.  182,  provides  among 
other  things: 

♦  ♦  ♦  That  In  case  a  minor  child  is  insane,  idiotic,  or  otherwise  perma- 
nently helpless,  the  pension  shall  continue  during  the  life  of  said  child,  or  dur- 
ing the  period  of  such  disability.     •     •     ♦ 

The  medical  evidence  upon  which  her  name  was  dropped  from  the 
pension  rolls  was  afforded  by  a  certificate  of  medical  examination 
made  by  a  board  of  surgeons  April  16, 1913,  as  follows: 

Age,  23  years;  height,  5  feet  4  inches;  weight,  138  pounds;  pulse  rate,  88-96- 
104;  respiration,  30-36-39;  temperature,  98.5. 

Well  nourishftd;  is  pregnant  (4th  month).    On  inner  side  of  left  arm,  just 

below  fold  of  axilla,  there  is  a  pale  scar,  2  x  ^  inch,  w^hich  is  adhered  to  muscle 

and  is  tender.    No  deformity  of  bone  found ;  result  of  open  sore  at  age  of  13 

years,  lasting  two  years.    Grasp  of  left  hand  i  weaker  than  that  of  right. 

Use&  hand  and  fingers  well ;  can  sew,  feed  herself,  and  pick  up  small  objects. 

Left  breast  is  smaller  than  right.    Atrophy  of  muscles  about  left  shoulder  and 

upper  arm.    Measurements  as  follows: 

Biceps.  Forearm.  Hand. 
Right ^ 9i         9         7i 

Left 8i        8        6i 

Girth  of  left  shoulder  li  inch  less  than  that  of  right  shoulder.    Can  put 

left  hand  to  side  of  head,  to  back  at  point  just  below  waist  line ;  can  not  button 

skirts  at  back,  but,  except  for  this,  can  dress  herself. 

Measurements  of  legs  as  follows: 

Thljrh. 

Right . 16 

Left 17 
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Knee. 

Calf. 

Instep. 

13i 

11 

8J 

14 

13i 

9i 
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Right  leg  is  feeble;  distinct  toe-drop.  Whole  limb  is  flung  forwards  in 
walking  and  she  stubs  toe.  She  limps,  weakness  and  disability  of  limb  is 
marked.  Sensation  in  skin  normal  everywhere.  Knee  jerks  distinct;  does  not 
use  cane  or  crutch,  but  she  says  leg  tires  quickly.  She  does  light  housework 
only;  washing  and  sweeping  done  by  helper.  Her  mental  condition  Is 
sound.     *     ♦     * 

It  is  manifest  from  the  foregoing  that  she  was  not  then  helpless; 
indeed  was  capable  of  caring  for  herself  and  able  to  do  light  work. 

Her  condition  at  a  later  period  is  shown  by  the  affidavit  of  Dr. 
McClusky,  made  February  7,  1918,  as  follows: 

I  am  a  physician  of  22  years'  practice.  I  have  known  Lillian  H.  Nelson  for 
about  one  year  and  gained  the  knowledge  of  the  facts  stated  below  from  her, 
from  her  husband,  and  from  personal  examination  of  said  Lillian  H.  Nelson. 
It  is  evident  that  Mrs.  Nelson  had  infantile  paralysis  when  a  child,  from  her 
statement  and  the  following  facts: 

Her  left  arm  is  shorter  than  the  right;  the  muscles  are  not  developed  and 
in  every  way  is  smaller  than  the  right.  The  lack  of  development  extends  to 
the  shoulder  joint  and  scapula.  The  joint  is  partly  ankylosed,  so  that  she  Is 
not  able  to  raise  the  arm  above  45  degrees.  Pain  is  not  constant,  but  is  quite 
severe  at  times  in  this  joint.  The  entire  right  leg  is  also  atrophied.  There  Is 
very  slight  voluntary  movement  in  the  ankle,  and  in  order  to  use  it  at  all  she 
has  to  keep  it  bandaged.    The  foot  drops  and  toes  scrape  when  she  walks. 

As  these  disabilities  are  permanent  she  is  unable  to  earn  her  own  living,  has 
difficulty  in  caring  for  herself,  and  can  not  do  her  housework  unaided. 

It  thus  appears  that  claimant's  physical  condition  differs  little 
from  that  described  by  the  board  of  sursreons.  Obviously  she  is  not 
helpless  in  any  sense  of  the  term. 

As  to  the  attorneys'  statement  that  they  could  not  find  a  depart- 
mental ruling  that  the  marriage  of  a  helpless  child  operates  to  dis- 
continue pension,  it  may  be  said  that  such  a  ruling  probably  has  not 
been  expressly  made;  yet  generally  speaking,  marriage  would  be  an 
evidential  fact  of  much  weight,  for  it  is  hardly  probable  that  a  help- 
less female  would  assume  the  duties  of  maternity  and  other  duties 
incident  to  the  marriage  state,  or  that  a  helpless  male  would  assume 
the  duties  of  a  husband. 
!    The  action  appealed  from  is 

'    Affirmed, 


No.  118. 
In  re  Anna,  as  widow  or  Oscar  J.  R.  de  Rochment. 

The  decision  In  the  above-entitled  case,  No.  104,  advance  sheets,  volume  20, 
decided  January  31,  1019,  is  sustained. 
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Department  of  the  Interior, 

WasJmigton^  June  ^7, 1919. 
Mr.  E.  Hook,  Jr., 

Gowmumder  Generalj  M.  Ermaet  Urell  Camp  No.  P,  United 
Spanish  War  Veterans 

Eastern  and  Ash  Avenues^ 

TaJcoma  Parity  Washington^  Z>.  O. 
Mt  Dear  Sir  :  I  acknot^ledge  the  receipt  of  your  letter  of  June  6, 
inviting  my  attention  to  certain  inclosed  resolutions  of  your  camp 
requesting  me  to  reconsider  the  decision  rendered  January  31,  1919, 
upon  appeal  to  this  department,  and  published  in  No.  104,  advance 
sheets,  Vol.  20,  P.  D.,  in  the  case  of  Anna,  widow  of  Oscar  J.  R.  de 
Eochment,  a  veteran  of  the  Spanish- American  War,  under  the  act 
of  Congress  approved  July  16,  1918,  40  Stat.,  903 ;  and  "  in  view  of 
hitherto  unpresented  facts,"  to  render  a  decision  favorable  to  the 
claimant  therein.  Accompanying  your  letter  are  a  copy  of  General 
Order  No.  40,  issued  from  The  Adjutant  General's  Office  under  date 
of  May  10, 1898,  and  a  letter  of  the  Hon.  Edward  Keating,  Member  of 
Congress,  dated  May  31,  1919 — which  documents  it  is  assumed  em- 
body the  "  hitherto  unpresented  facts  "  referred  to. 

Said  General  Order  No.  40  was  issued  twenty-three  days  prior  to 
de  Rochment's  enlistment,  which  bears  date  June  2, 1898.  The  clause 
relating  to  enlistments  reads  as  follows: 

II.  By  direction  of  the  Secretary  of  War,  it  is  announced  that  men  enUsted 
or  reenlisted  In  the  Regular  Army  during  the  war  may  be  informed  that  they 
will  be  granted  their  discharges,  if  desired,  at  the  close  of  the  war,  upon  their 
individual  appUcations. 

This  clause  is  substantially  a  repetition  of  similar  orders  promul- 
gated during  the  Civil  War,  when  the  Union  Army  was  increased  not 
only  by  volunteer  regiments  (and  later,  drafted  forces),  but  by 
volunteer  enlistments  in  the  Regular  Army,  as  well  as  during  most 
of  the  previous  wars  waged  by  the  United  States.  It  was  not  within 
the  competence  of  the  War  Department  to  give  volunteer  status,  by 
its  general  orders,  to  those  who,  by  enlistment,  contracted  to  render 
service  in  the  Regular  Army ;  nor  should  the  clause  under  considera- 
tion be  construed  as  intended  so  to  classify  additions  to  the  Regular 
Army  by  volunteer  enlistment  (all  enlistment,  whether  in  regular 
or  in  volunteer  organizations,  is,  of  course^  "voluntary")  along 
with  the  enlistments  in  volunteer  regiments  or  other  organizations, 
even  were  it  competent  for  the  War  Department  to  so  do,  in  the 
absence  of  legislation  authorizing  such  classification. 

The  act  of  Congress  approved  April  22,  1898,  30  Stat.,  361,  "to 
provide  for  temporarily  increasing  the  Military  Establishment  of 
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the  United  States  in  time  of  war,"  classified  the  organized  and  active 
land  forces  in  time  of  war  into  two  branches ;  the  Regular  Army  and 
the  Volunteer,  and  provided  expressly  that  the  latter  should  be  main- 
tained only  during  the  existence  of  war  or  while  war  was  imminent, 
with  enlistments  therein  for  the  term  of  two  years;  while  the  term 
of  enlistment  in  the  Regular  Army  was  prescribed,  by  section  1119 
of  the  Revised  Statutes,  at  five  years. 

Said  Clause  II  of  General  Order  No.  40,-  read  in  the  light  of  these 
statutory  enactments,  is  seen  to  be  simply  what  its  words  plainly 
express;  an  assurance  to  those  who  might  enlist  in  the  Regular  Army 
that,  should  the  state  of  war  cease  before  expiration  of  the  five  years' 
contract  term  of  enlistment,  they  would  not  be  held,  against  their 
will,  to  serve  in  the  Regular  Army  beyond  the  conclusion  of  peace. 
So  even  if  it  be  assumed  that  said  soldier  knew  of  said  G.  O.  No. 
40  and  enlisted  on  the  faith  of  Clause  II,  it  held  out  and  could 
hold  out  to  him  no  promise  of  such  classification,  under  an  act  to  be 
passed  twenty  years  later,  as  would  confer  on  his  widow  the  benefit 
of  the  pension  provided  therein  for  the  widows  and  minor  children  of 
certain  officers  and  men  of  the  Volunteer  Army. 

The  statement  of  the  Hon.  Edward  Keating,  who  had  charge  of 
the  bill  for  said  act  of  1918  on  its  final  passage  in  the  HoUbJ  of 
Representatives,  in  his  letter  submitted  with  said  resolution,  to  the 
effect  that  "  of  course.  Congress  did  not  intend  to  discriminate  be- 
tween the  volunteer  soldiers  who  served  in  a  volunteer  regiment 
and  the  volunteer  soldiers  who  served  in  one  of  the  old  establishments 
of  the  Regular  Army,"  can  not  avail  to  construe  said  act  of  1918 
otherwise  than  as  it  plainly  reads  on  its  face,  and  was  interpreted  at 
the  time  of  its  passage  both  by  the  Senate  Committee  on  Pensions  in 
its  report  of  the  bill  to  the  Senate,  and  by  Congressman  Keating 
himself  in  his  statement  to  the  House — ^both  of  which  are  quoted 
from  in  the  published  decision  now  under  reconsideration.  The  act, 
specifically  requiring  that  officers  and  enlisted  men  of  the  "  Regular 
Establishment,"  in  order  that  their  widows  and  minor  children  may 
be  pensionable,  must  have  rendered  actual  military  or  naval  service 
in  the  wars  specified,  while  no  such  requirement  is  imposed  upon 
those  in  the  volunteer  forces,  preserves  the  long-standing  distinction 
between  the  two  branches  of  the  Army  during  war.  That  distinc- 
tion was  emphasized  in  said  Senate  committee's  report  and  in  Mr 
Keating's  statement  to  the  House,  and  presumably  was  an  induce- 
ment to  the  passage  of  the  act.  Congress  evidently  did  not  intend 
to  provide  pensions  for  the  widows  and  minor  children  of  those 
members  of  the  Regular  Establishment  who,  though  enlisting  in  it 
after  the  beginning  of  the  war,  rendered  no  actual  military  service 
during  and  connected  with  said  war ;  for  instance,  for  those  garrison- 
ing the  posts  maintained  at  interior  points  within  the  United  States 
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or  Alaska,  in  time  of  peace  as  well  as  during  war,  but  having  no 

possible  function  in  connection  with  the  state  of  belligerency. 

It  does  not  appear  from  the  record  that  said  soldier  "rendered 

ninety  days  or  more  actual  military  or  naval  service    *     *     *     in 

the  War  with  Spain,"  etc.,  the  condition  imposed  by  said  act  upon 

the  grant  of  pensions  to  members  of  the  Regular  Army,  and  it 

has  been  demonstrated,  I  think,  that  this  soldier  was  not  a  member 

of  the  Volunteer  Army  within  the  meaning  and  intent  of  the  act. 

I  am  therefore  constrained  to   adhere  to  the  published  decision, 

as  a  correct  application  of  the  provisions  of  said  act  to  the  case 

presented. 

Cordially  yours, 

Frankun  K.  Lane. 


No.  119. 
Elizabeth,  as  Alleged  Widow  of  Clement  F.  Briery. 

Decided  May  23,  1919. 

Act  of  April  19,  1908,  as  Amended  by  Act  of  Septembeb  8,  1918 — Sec.  8 — 
Material  Allegations — Declaration — When  not  Subject  to  Amendment. 

The  declaration  was  filed  under  the  act  of  April  19,  1908,  as  amended  by  the 
act  of  September  8,  1916,  and  contained  every  material  allegation  necessary 
under  section  3  of  the  last-mentioned  act.  It  inferentlally  stated  that  claim- 
ant had  not  remarried  since  the  death  of  the  soldier,  while  the  evidence 
showed  she  had  remarried  and  had  been  divorced  from  her  second  husband. 

Held:  It  was  a  valid  declaration  under  section  3  of  the  act  of  September  8, 
1916,  and  the  claim  was  properly  adjudicated  under  said  section.  Such  a 
declaration  Is  not  subject  to  amendment. 

Section  3  Is  the  only  part  of  the  act  of  September  8,  1916,  which  actually 
amends  the  act  of  April  19,  1908. 

H0PKIN8,  Assistant  Secretary. 

The  declaration  in  this  case  reads  as  follows: 

State  of  California,  County  of  Butte,  ««: 

On  this  31  day  of  May,  1918,  personally  appeare<l  before  me,  a  Notary  Public 
within  and  for  the  County  and  State  aforesaid,  Elizabeth  Briery,  who,  being 
duly  sworn  by  me  according  to  law,  declares  that  she  is  78  years  of  age  and 
that  she  was  born  July  20th,  ISJ/O,  at  Wheeling,  W.  Va. 

That  she  is  the  widow  of  Clement  F.  Briery ,  who  enlisted  about  1861  at 
State  of  Illinois,  under  the  name  of  Clement  F.  Briery,  as  a  private  in  Co.  C, 
91st  Ills.,  and  was  honorably  discharged  do  not  know,  having  served  ninety 
days  or  more  during  the  Civil  War. 

That  he  also  served  as  Second  Lieutenant,  Co.  C,  91,  Ills.,  Com.  dated  Aug, 
10th,  1865. 

That  otherwise  than  as  herein  stated  said  soldier  was  not  employed  In  the 
United  States  service. 

That  she  was  married  to  said  soldier  Dec.  8th,  1859,  under  the  name  of  Miss 
Elizabeth  Foster,  at  Oquaicka,  III.  Henderson  County  by  Minister  A.  C.  Hig* 
gins;  that  she  had  not  been  previously  married ;  that  he  had  not  been  previ- 
ously married,  and  that  neither  she  nor  said  soldier  was  ever  married  other- 
wise than  as  stated  above. 

That  said  soldier  died  reported  drowned,  at  Chicago,  lU.,  about  1888;  that 

she  was  not  divorced  from  him;  and  that  she  has remarried  since  his 

death  and  is  now  a  widow. 
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That  she  has  not  heretofore  applied  for  pension,  the  number  of  her  former 

claim  being ,  but  Is  not  now  a  pensioner ;  that  said  soldier  was a 

pensioner,  the  number  of  his  pension  certificate  being . 

That  she  makes  this  declaration  for  the  purpose  of  being  placed  on  the 
pension  roll  of  the  United  States  under  the  provisions  of  the  act  of  April  19, 
1908,  as  amended  by  the  act  of  September  8,  1916,  and  October  6,  1917. 

The  text  of  the  foregoing  declaration  is  in  print  excepting  the 
words  italicised^  which  are  in  typewriting,  the  blank  form  used 
being  one  prepared  by  the  claimant's  attorney. 

Said  declaration  was  filed  in  the  Bureau  of  Pensions  June  7, 1918, 
and  was  accepted  and  adjudicated  as  a  claim  for  pension  under  the 
provisions  of  the  act  of  Apr  19,  1908,  35  Stat.,  64,  as  amended  by 
section  3  of  the  act.  of  September  8,  1616,  39  Stat.,  844.  The  claim- 
ant was  notified  November  15,  1918,  through  her  attorney  that  said 
claim  had  been  rejected  on  the  ground  that  she  had  remarried  prior 
to  filing. 

From  the  aforesaid  action  the  attorney  in  the  claim  entered  an 
appeal  November  19,  1918. 

It  appears  that  in  July,  1911,  the  claimant,  as  widow  of  the  soldier, 
filed  a  claim  for  pension  under  the  act  of  April  19,  1908,  and  that 
said  claim  was  rejected  September  5,  1911,  on  the  same  ground  on 
which  it  was  rejected  in  the  claim  under  consideration. 

The  soldier,  Clement  F.  Briery,  served  in  the  Civil  War  90  days 
or  more,  from  August  14,  1862,  to  July  12,  1865,  as  an  enlisted  man 
in  Company  C,  Ninety-first  Illinois  Infantry,  and  was  honorably 
discharged  therefrom.  He  rendered  no  other  service.  He  was 
married  to  the  claimant  December  8,  1859. 

It  appears,  not  from  the  declaration  but  from  evidence,  that  since 
her  marriage  to  the  soldier,  she  married  one  Edgar  E.  Ladu,  and 
was  divorced  from  him  August  31,  1899,  on  her  application. 

The  contention  in  the  appeal  is  as  follows : 

The  Pension  Bureau  draws  a  distinction  between  section  2,  act  of  September 
8,  1916,  and  other  sections  of  said  act. 

I  submit  that  the  act  must  be  construed  as  a  whole;  that  the  entire  act  is 
an  amendment  of  acts  of  June  27,  1890  (26  Stat,  182),  April  19, 1908,  etc.,  simply 
removing  certain  barriers  and  allowing  certain  cases  previously  not  established. 
Section  2,  act  of  September  8, 1916,  can  not  stand  by  itselt 

The  act  of  September  8, 1916,  is  entitled : 

An  act  to  amend  an  act  entitled  *'  An  act  to  increase  the  pensions  of  widows, 
minor  children,  and  so  forth,  of  deceased  soldiers  and  sailors  of  the  late  Civil 
W^ar,  the  War  with  Mexico,  the  various  Indian  wars,  and  so  forth,  and  to 
grant  a  pension  to  certain  widows  of  the  deceased  soldiers  and  sailors  of  the 
late  Civil  War,"  approved  April  nineteenth,  nineteen  hundred  and  eighty  and 
for  other  purposes. 

Section  1  of  said  act  grants  increase  of  pension  to  widows  of  sol- 
diers of  the  Civil  War  therein  desi^ated.  Section  2  grants  pension 
to  persons  who,  as  widows  of  soldiers  of  the  Civil  War,  have  been 
pensioners  under  existing  law  and,  having  remarried,  were  dropped 
from  the  roll,  if  again  widows  or  divorced  on  their  own  applica- 
tion ;  and  the  second  proviso  to  said  section  grants  pension  to  persons 
who,  as  widows  of  such  soldiers,  have,  on  account  of  remarriage,  been 
deprived  of  pension  under  existing  law  and  who  are  again  widows 
or  divorced  on  their  own  application.  Such  are  the  **  other  pur- 
poses "  of  the  act. 
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Section  3  expressly  amends  the  act  of  April  19,  1908;  otherwise 
the  act  of  September  8,  1916,  is  not  amendatory  of  any  act  granting 

Eension  to  widows  or  relating  to  pension,  only  in  so  far  as  would 
e  any  act  creative  of  new  or  additional  right  or  title  to  pension  from 
its  being  part  of  the  pension  code  and  in  pari  materia.  Section  2 
and  the  second  proviso  thereto,  with  respect  to  granting  pension  and 
designating  the  pensioners  under  their  respective  provisions,  are 
entireties. 

The  declaration  in  question  is  exclusively  under  the  act  of  April 
19,  1908,  as  amended  by  section  3  of  the  act  of  September  8,  1916. 
Such  is  the  tenor  of  every  material  allegation,  all  of  which  for 
such  purpose  are  complete  in  detail.  The  name  under  which  the 
claimant  signed  and  executed  the  declaration,  and  by  which  she  ap- 
pears in  the  body  thereof,  is  that  which  she  bore  as  the  soldier's 
widow  and  as  his  wife,  "  Elizabeth  Briery."  Nothing  is  contained  in 
any  part  thereof  that  can  be  or  was  intended  to  be  accepted  as 
expressive  of  the  fact  that  her  widowhood  had  ceased.  Such  being 
the  case  said  declaration  is  not  subject  to  be  made  by  amendment 
the  basis  of  a  claim  in  her  behalf  under  any  other  act,  and  as  it 
stands  can  be  accepted  only  as  a  claim  under  the  act  of  April  19, 
1908,  as  amended. 

The  act  which  the  claimant  invoked  provides  pension  for  soldiers' 
widows  during  widowhood,  payment  to  commence  from  the  date  of 
filing  therefor.  As  the  claimant  remarried  prior  to  filing  her 
application  and  therefore  had  ceased  to  be  a  soldier's  widow,  there 
was  no  period  over  which  payment  of  pension  could  be  lawfully 
made  under  the  provisions  of  said  act,  her  right  to  pension  as  the 
widow  of  the  soldier  having  ceased  prior  to  filing  her  application. 

No  error  appearing,  the  action  complained  of  is 

Affirmed. 

No.  120. 
Widow  of  Jacob  Eyer,  James  H.  Spalding,  Attorney. 

Decided  July  23,  1919, 

Widow's  Original  and  Accbued  Pension  Claim — Aobeement  With  Attorney 

TO  Prosecute  Both. 

Where  a  widow  who  applies  for  pension  under  the  act  of  April  19,  1908,  as 
amended,  and  also  for  accrued  pension  in  an  admitted  claim,  makes  an 
agreement  with  her  attorney  to  prosecute  both  claims,  the  first  for  a  fee 
of  $10  and  the  second  without  compensation,  such  an  agreement  is  en- 
forceable. 

Hopkins,  Assistant  Secretary, 

Jacob  Eyer,  who  served  in  Company  H,  One  hundred  and 
eighteenth  Ohio  Infantry,  and  who  died  January  22,  1919,  was  a 
pensioner  under  the  act  of  May  11,  1912,  37  Stat.,  112,  and  was 
paid  pension  thereunder  to  December  4,  1918. 

Edna  Eyer  as  his  widow  was  allowed,  issue  of  May  6,  1919,  pen- 
sion under  the  act  of  April  19,  1908,  as  amended  by  the  act  of 
September  8,  1916,  39  Stat.,  844,  from  filing,  February  12,  1^19, 
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together  with  pension  which  had  accrued  in  his  claim  from  date  of 
last  payment  to  his  death.  Her  attorney,  James  H.  Spalding,  was 
certified  on  the  said  issue  a  fee  of  $10  for  his  services  in  the  prosecu- 
tion of  her  Claim  for  widow's  pension  and  the  claim  for  accrued 
pension,  and  was  informed  that  under  his  contract  with  the  claimant 
he  was  not  entitled  to  a  greater  sum  for  his  service.  He  entered, 
June  17,  1919,  an  appeal,  contending  that  the  fee  certified  to  him  was 
in  payment  for  service  in  the  claim  for  widow's  pension,  that  for 
service  in  the  claim  for  accrued  pension  he  was,  by  his  agreement 
with  the  claimant,  entitled  to  additional  compensation,  and  therefore 
he  should  be  permitted  to  collect  direct  from  the  claimant  10  per  cent 
of  the  amount  she  was  paid  in  said  claim. 

The  application  for  accrued  pension  and  that  for  widow's  pension 
are  contanied  in  one  declaration,  the  last  two  paragraphs  thereof 
reading  as  follows: 

That  8lie  makes  this  declaration  for  the  purpose  of  being  placed  on  the 
pension  roll  of  the  United  States  under  the  provisions  of  the  acts  of  April  19, 
1909,  act  of  September  8,  1916,  and  for  accrued  pension. 

She  hereby  appoints  with  full  power  of  substitution  and  revocation  James 
H.  Spaldinp,  of  Washiuprton,  I).  C,  her  true  and  lawful  attorney  to  prosecute 
her  claim  and  to  receive  therefor  a  fee  of  $10. 

The  regulations  governins:  the  Bureau  of  Pensions,  approved  April 
6,  1916,  section  378,  are  as  follows : 

In  a  claim  under  the  act  of  March  2,  1895,  for  the  accrued  pension  due  in 
an  admitted  case  from  dale  of  last  payment  to  date  of  the  pensioner's  death, 
the  agent  or  attorney  of  record  is  permitted,  upon  the  allowance  of  the  claim, 
to  receive  as  a  fee,  direct  from  the  claimant  or  beneficiary,  10  per  cent  of  the 
amount  of  the  accrued  pension  paid ;  but  in  no  event  shall  such  attorney  be 
permitted  to  demand,  receive,  or  obtain  a  fee  in  excess  of  $10  in  any  one  claim. 

Section  3  of  the  act  of  April  19,  1908,  35  Stat.,  64,  provides: 

That  no  claim  a'jent  or  attorney  shall  be  recogniz^od  in  the  adjudication  of 
claims  under  the  tirst  section  of  this  act,  and  that  no  agent,  attorney,  or  other 
person  engaged  in  preparing,  presenting,  or  prosecuting  any  claim  under  the 
provisions  of  the  soccmd  section  of  this  act  shall,  directlj'  or  Indirectly,  contract 
for.  demand,  rcceivi^.  or  retain  for  such  services  in  preimring,  presenting,  or 
pn^secuting  such  claim  a  sum  greater  than  ten  dollars     *     ♦     *. 

The  foregoing  provisions  have  full  application  to  the  prosecution 
of  the  claims  under  the  act  of  April  19,  1908,  as  amended.  There 
would  seem  to  be  no  doubt  that  a  contract  for  the  payment  of  a  fee 
of  less  than  $10  in  a  claim  under  said  act,  as  ainendea,  would  be  valid. 
Nor  does  there  seem  to  be  anv  doubt  as  to  the  validitv  of  an  affree- 
ment  for  the  prosecution  of  a  claim  for  accrued  pension  mentioned 
in  section  378  of  the  regulations,  which  specified  a  per  cent  less 
than  10  per  cent  of  the  amount  of  accrued  pension  as  the  attornev's 
compensation  for  his  vservice.  Therefore,  where  a  claimant  for 
widow's  pension  under  the  act  of  April  19,  1908,  as  amended,  and 
for  accrued  pension  under  the  act  of  March  2,  1895,  28  Stat.,  964, 
in  an  admitted  claim,  makes  an  agreement  with  her  attorney  by 
which  he  is  to  prosecute  the  former  for  $10  and  the  latter  without 
additional  compensation,  such  an  agreement  is  enforceable  and  may 
be  just  and  reasonable,  inasmuch  as  the  evidence  necessary  to 
establish  her  title  to  widow's  pension  would  also  establish  her  title  to 
the  accrued  pension. 

Such  substantially  is  the  contract  in  this  case.  The  text  thereof 
would  lead  the  claimant  to  believe  that  for  the  amount  stipulated 
therein,  $10,  the  appellant  was  to  prosecute  both  claims,  and  upon 
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analysis  it  is  found  to  be  open  to  such  a  construction.  The  appellant 
is  without  authority  to  prosecute  either  claim  save  the  power  of 
attorney'  as  contained  in  the  latter  of  the  two  paragraphs  of  the 
declaration  above  set  forth.  If  said  power  of  attorney  is  to  be  con- 
strued as  covering  the  claim  for  widow's  pension  and  the  claim  for 
accrued  pension,  the  words  "  and  to  receive  therefor  a  fee  of  $10," 
which  immediately  follows  the  power-of-attorney  clause,  likewise 
cover  both  claims. 

For  the  foregoing  reasons  the  action  complained  of  is 

Affirmed, 


No.  121. 
Carrie  Boyd,  Claimant — James  H.  Spauldino,  Attorney. 

Decided  August  20,  1919. 

Attorneys*   Fees — Accrued  Pension   in   Reimbursement  Claim. 

An  attorney's  fee  for  securing  the  payment  of  accrued  pension  for  reimburse- 
ment purposes  can  not  in  any  event  exceed  $10. 

Hopkins.  Assistant  Secretary. 

Harrison  Boyd,  who  served  in  Company  B,  Ninety-third  New 
York  National  Guard  Infantry,  died  April  30,  1918.  Mary  Boyd, 
as  his  widow,  filed  May  15,  1918,  an  application  for  pension  under 
the  act  of  April  19,  1908,  as  amended  by  the  act  of  September  8, 
1916,  39  Stat.,  1844.  The  claim  was  pending  at  her  death,  which 
took  place  December  17,  1918,  and  it  was  completed  by  Carrie  Boyd, 
who  bore  the  expense  of  the  last  sickness  and  burial  of  the  claimant 
not  met  by  the  proceeds  from  her  estate.  As  such  part  of  said  ex- 
pense exceeded  the  pension  accruing  in  the  claim  to  date  of  the 
death  of  the  claimant,  the  entire  amount  thereof,  $177.50,  was 
allowed  and  paid,  issue  of  April  1,  1919,  under  the  provisions  of  the 
act  of  March  2,  1895,  28  Stat.,  964,^  to  reimburse,  pro  tanto^  the  said 
Carrie  Boyd. 

The  attorney  of  record  in  the  claim,  James  H.  Spaulding,  of  Wash- 
ington, D.  C,  requested  permission  of  the  bureau  to  collect  for  his 
service  $17.75,  10  per  cent  of  the  accrued  pension  allowed.  This 
request  was  denied  by  the  bureau  May  10,  1919,  and  he  was, advised 
that  for  service  in  securing  payment  of  accrued  pension  for  reim- 
bursement purposes  an  attorney  may  collect  from  the  person  who 
completed  the  claim  10  per  cent  of  the  accrued  pension  allowed,  but 
in  no  event  would  be  permitted  to  demand,  receive,  or  retain  compen- 
sation in  excess  of  $10  in  any  one  claim.  He  entered  an  appeal  May 
26, 1919. 

The  act  approved  March  2, 1895,  entitled  "An  act  to  provide  for  the 
payment  of  accrued  pension  in  certain  cases,"  is  as  follows : 

Be  it  enacted  ♦  ♦  ♦  That  from  and  after  the  twenty-eighth  day  of  Sep- 
tember, eighteen  hundred  and  ninety-two,  the  accrued  pension  to  the  date  of  the 
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death  of  any  pensioner,  or  of  any  person  entitled  to  a  pension  haring  an  apffti- 
cation  therefor  pending,  and  whether  a  certificate  therefor  shall  issue  prior  or 
subsequent  to  the  death  of  such  person,  shall,  in  the  case  of  a  person  pensioned, 
or  applying  for  pension,  on  account  of  his  disabilities  or  service,  be  paid,  first, 
to  his  widow ;  second  if  there  is  no  widow,  to  his  child  or  children  under  tlie 
age  of  sixteen  years  at  his  death ;  third,  in  case  of  a  widow,  to  her  minor  chil- 
dren under  the  age  of  sixteen  years  at  her  death.  Such  accrued  pension  shall 
not  be  considered  a  part  of  the  assets  of  the  estate  of  such  deceased  person,  nor 
be  liable  for  the  payment  of  the  debts  of  said  estate  in  any  case  whatsoever, 
but  shall  inure  to  the  sole  and  exclusive  benefit  of  the  widow  or  children.  And 
If  no  widow  or  child  survive  such  pensioner,  and  In  the  case  of  his  last  surviv- 
ing child  who  was  such  minor  at  his  death,  and  in  case  of  a  dependent  mother, 
father,  sister,  or  brother,  no  payment  whatsoever  of  their  accrued  pension  shall 
be  made  or  allowed  except  so  much  as  may  be  necessary  to  reimburse  the  per- 
son who  bore  the  expense  of  their  last  sickness  and  burial,  if  they  did  not  leave 
sufficient  assets  to  meet  such  expense. 

As  the  only  fee  provided  by  law  is  to  be  deducted  from  the  pension 
allowed  in  a  claim,  it  follows  when  payment  of  accrued  pension  is 
expressly  limited  to  the  defrayal  of  the  expenses  of  the  last  sickness 
and  burial  of  a  pensioner  or  claimant  for  pension,  there  is  no  fund 
from  which  payment  of  a  fee  can  be  made.  See  Dorcas  Duggins, 
9  P.  D.,  402,  and  cases  therein  cited. 

Rule  26  of  Practice  in  the  Pension  Bureau,  approved  July  2, 1911, 
now  section  378  of  Regulations,  Orders,  etc.,  approved  April  15, 
1915,  was  as  follows: 

In  a  claim  under  the  act  of  March  2,  1895,  for  the  accrued  pension  due  in  an 
admitted  case  from  the  date  of  last  payment  to  pensioner's  death,  the  agent  or 
attorney  of  record  is  permitted,  upon  the  allowance  of  the  claim,  to  receive  as 
a  fee,  direct  from  the  claimant  or  beneficiary,  10  per  cent  of  the  amount  of  the 
accrued  pension  paid*;  but  in  no  event  shall  such  agent  or  attorney  be  permitted 
to  demand,  receive,  or  retain  a  fee  in  excess  of  $10  in  any  one  claim. 

The  accrued  pension  in  this  case  was  not  allowed  in  an  admitted 
claim  but  in  a  pending  claim — a  claim  unadjudicated  when  the  claim- 
ant died.  Had  such  a  claim  under  the  act  of  April  19,  1908,  as 
amended,  been  completed  by  a  minor  child  of  the  soldier,  payment 
of  fee  would  have  been  governed  by  the  provisions  of  section  3  of  the 
act  of  April  19,  1908,  35  Stat.,  64,  for  reasons  as  stated  in  the  case 
of  John  C.  Hobson,  11  P.  D.,  49,  50-51 ;  but  if  completed  by  the  per- 
son who  bore  the  expense  of  the  last  sickness  and  burial  of  the  claim- 
ant, as  was  the  fact  in  this  case,  no  payment  of  fee  or  compensation 
could  be  made  under  said  section  3  or  under  any  part  of  the  pension 
code,  for  the  reason  heretofore  stated  in  this  decision,  namely,  that 
there  was  no  fund  from  which  to  pay  a  fee,  as  no  payment  of  the 
accrued  pension  allowed  could  be  made  except  for  reimbursement 
purposes. 

But  it  is  evident  without  discussion  that  this  is  not  a  case  in  which 
compensation  for  service  in  its  prosecution  is  expressly  or  impliedly 
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prohibited.  It  has  been  held  that  right  to  compensation  for  service  in 
any  such  case  exists.  Margaret  E.  Davis,  10  P.  D.,  403.  From 
analogy  it  would  follow  that  such  right  for  service  in  securing  pay- 
ment of  accrued  pension  for  reimbursement  purposes  in  a  pending 
claim  rests  on  the  same  ground  on  which  rests  the  conceded  right 
to  compensation  for  service  in  securing  payment  of  accrued  pension 
in  an  admitted  claim,  viz,  to  whomsoever  the  law  authorizes  payment 
thereof.  In  the  case  of  Hobson,  supra,  page  51,  it  was  pointed  out 
substantially  that  the  compensation  of  an  attorney  for  service  in  se- 
curing payment  of  accrued  pension  in  an  admitted  claim  to  the  widow 
or  minor  child  of  the  pensioner  was  a  matter  for  him  and  his  client 
to  adjust;  and  along  the  same  line  of  reasoning  this  would  be  the  rule 
with  respect  to  his  compensation  for  service  in  securing  payment  of 
accrued  pension  for  reimbui-sement  purposes  in  a  pending  as  well  as 
in  an  adjudicated  claim. 

But  the  compensation  must  be  just  and  reasonable.  If  exorbitant 
or  exce&sive  the  penalty  may  be  disbarment  or  suspension  from  prac- 
tice, or  reprimand. 

The  aforesaid  Rule  of  Practice  is  a  formulation  of  the  practice  in 
the  bureau  in  force  from  a  very  early  date  relative  to  an  attorney's 
compensation  that  would  be  deemed  just  and  reasonable  for  service 
in  securing  payment  of  accrued  pension  in  an  admitted  claim  to  the 
widow  or  minor  child  of  the  pensioner.  The  same  practice  relative 
to  the  compensation  of  an  attorney  in  securing  payment  of  accrued 
pension  for  reimbursement  purposes,  whether  in  a  pending  or  ad- 
judicated claim,  has  been  observed  by  the  bureau  ever  since  the 
approval  of  the  act  of  March  4,  1909,  33  Stat.,  1169,  which,  among 
other  things,  provides  that  "  settlement  of  claims  for  reimbursement 
of  expenses  of  the  last  sickness  and  burial  of  deceased  pensioners 
should  be  under  the  direction  of  the  Commissioner  of  Pensions." 

In  this  case  it  appears  that  the  appellant  had  been  informed  by  the 
bureau  that  he  would  be  permitted  to  collect  from  his  client  such 
compensation,  in  fact  the  maximum  compensation,  allowed  for  serv- 
ice in  any  claim  for  accrued  pension  which  other  attorneys  have 
'  been  permitted  to  collect  in  like  cases,  and  where  the  amount  of  ac- 
crued pension  allowed  exceeded  $100.  What  he  requests  in  his  appeal 
is,  substantially,  permission  from  this  department  not  to  observe  the 
practice.  Relative  to  such  a  course  on  his  part  he  must  be  guided  by 
his  own  judgment — the  amount  of  compensation  he  and  his  client 
are  to  adjust.  Whether  the  amount  he  may  collect  may  be  exorbitant 
or  excessive  is  a  question  that  would  have  to  be  determined,  if  at  all, 
in  other  proceedings.  See  case  of  Ellen  Conley,  46  Fee  P.  L.  Bk. 
238,  June  29, 1904,  the  only  case  decided  by  the  department  in  point. 

This  appeal  is  therefore 

Disrmsaed. 
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No.  122. 
Eva  a.,  as  Widow  of  Daniel  H.  Eickert. 

Decided  September  SO,  1919. 

Act  of  July  16,  1918 — Volunteeb  Organizations — Ninety  Days*  Sebvicb — 

fubloughs. 

The  90  days'  service  of  members  of  volunteer  organizations  mentioned  In  the 
act  of  July  16,  1918,  means  90  days  exclusive  of  furloughs. 

Hopkins,  Assistant  Secretary. 

Eva  A.,  as  widow  of  Daniel  H.  RickerU  formerly  quartermaster 
sergeant  in  Battery  B,  Oregon  Light  Artillery,  filed  her  claim  for 
widow^s  pension  August  8,  1918,  imder  the  act  of  July  16,  1918;  40 
Stat.,  903.  She  was  advised  July  10,  1919,  of  the  rejection  of  the 
claim  on  the  ground  that  her  husband,  the  soldier,  did  not  render  90 
days'  service  during  any  of  the  wars  mentioned  in  the  act  invoked- 
An  appeal  was  entered  July  29,  1919. 

The  record  shows  the  soldier  was  enlisted  July  18,  1898,  and  hon- 
orably discharged  October  20,  1898.  The  record  further  recites  as 
follows :  "  M.  O.  rolls  shows  absent  on  furlough  Sept.  11  to  Oct.  10, 
1898,  inch,  by  G.  O.  No.  130." 

For  the  claimant  to  have  title  under  the  act  of  July  16,  1918,  it  is 
necessary,  among  other  things,  that  her  husband,  the  soldier,  being 
an  enlisted  man  in  a  volunteer  organization,  "served  90  days  or 
more  "  in  the  United  States  Army  during  the  war  with  Spain  or  the 
Philippine  insurrection  between  April  21,  1898,  and  July  4,  1902, 
inclusive. 

It  is  a  well-settled  rule  that  in  construing  statutes  it  is  not  only 
lawful  but  proper  to  consult  reports  of  committees  and  original  drafts 
of  bills  in  Congress  in  order  to  ascertain  the  true  meaning  of  the 
statutes  as  finally  passed. 

"  But  the  reports  of  a  committee,  including  the  bill  as  introduced, 
changes  made  in  the  frame  of  the  bill  in  the  course  of  its  passage, 
*  *  *  stand  upon  a  different  footing  and  may  be  resorted  to  under* 
proper  qualifications."  United  States  v.  St.  Paul  M.  &  M.  Ey.  Co.; 
247  U.  S.,  text,  318,  citing  Holy  Trinity  Church  v.  United  States, 
143  U.  S.,  457;  Binns  v.  United  States,  194  U.  S.,  486,  and  other 
United  States  Supreme  Court  cases. 

Upon  investigation  it  appears  that  the  original  bill,  Senate  No. 
4444,  which  eventually  became  the  act  of  July  16,  1918,  in  referring 
to  length  of  service  contains  in  lines  8,  9,  and  10,  these  words :  "  Serv- 
ice to  be  computed  from  the  date  of  enlistment  to  date  of  discharge, 
including  all  furloughs."  When  the  bill  came  up  for  final  action 
the  last  three  words  of  the  foregoing,  viz,  "  including  all  furloughs," 
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were  stricken  out,  and  it  can  not  be  successfully  contended  that  the 
striking  out  of  these  words  had  no  significance.  On  the  contrary,  it  is 
plainly  evident  it  was  not  the  intention  of  Congress  to  include  the 
time  spent  on  furloughs  in  computing  the  necessary  90  days'  service 
mentioned  in  the  act. 

The  record  as  stated  shows  the  soldier  was  enlisted  July  18,  1898, 
was  furloughed  September  11,  1898,  to  October  10,  1898,  and  was 
discharged  October  20, 1898. 

It  is  thus  seen  that  the  soldier  did  not  serve  90  days  within  the 
meaning  of  the  statute,  and  the  rejection  of  the  claim  is 

Afftrmed. 

No.  123. 
Porter  D.  Richet,  Pensioner;  Eixen  T.,  Wife,  Claimant. 

Decided  November  28,  1919. 

Act  of  Mabch  3,  1899,  Third  Pboviso — Inmate  of  Soldiers'  Home — Facts 
Necessart  to  Prove  Right  of  Wife  to  One-half  Her  Husband's  Pension. 

Under  the  third  proviso  of  the  act  of  March  3,  1899,  the  obligation  to  pay  the 
wife  one-half  of  her  husband's  pension  Is  absolute  so  long  as  he  remains  a 
resident  of  a  soldiers'  home  and  she  is  shown  to  be  in  necessitous  circum- 
stances and  of  good  moral  character.  No  other  condition  under  the  terms 
of  the  act  can  defeat  her  right  thereto.  Fetterer  v,  Fetterer,  19  P.  D.,  208, 
overruled. 

Hopkins,  Assistant  Secretary: 

Porter  D.  Richey,  who  served  during  the  Civil  War  as  a  private  in 
Company  B,  One  hundred  and  thirty-ninth  Illinois  Infantry,  is  a 
pensioner  under  the  provisions  of  the  act  of  May  11,  1912,  37  Stat., 
112,  as  amended  by  the  act  of  June  10,  1918,  40  Stat.,  603,  and  at 
present  in  receipt  of  a  rating  of  $30  per  month. 

Ellen  T.  Richey  filed  June  26,  1919,  an  application  under  the  pro- 
visions of  the  third  proviso  to  the  act  of  March  3,  1899,  30  Stat, 
1379,  for  one-half  the  pension  of  said  pensioner,  alleging  she  was 
his  lawful  wife,  of  good  moral  character,  and  in  necessitous  circum- 
stances, and  that  he  was  an  inmate  of  a  National  Home  for  Disabled 
Volunteer  Soldiers. 

The  claim  was  approved  for  rejection  August  23,  1919,  on  the 
ground  that  the  claimant  was  shown  not  to  be  in  necessitous  cir- 
cumstances within  the  meaning  of  the  third  proviso  to  the  act  of 
March  3i^  1899,  she  having  waived  her  right  to  any  aid  or  support 
from  the  pensioner  by  a  valid  contract  made  with  him  April  26, 
1909.  From  said  action  the  claimant  appealed  September  11,  1919, 
all  requirements  of  the  Rules  of  Practice  relative  to  service,  time  of 
filing,  etc.,  having  been  duly  complied  with.  The  pensioner  filed 
his  answer  October  4,  1919. 
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In  her  appeal  the  claimant  alleges  she  is  the  lawful  wife  of  the 
pensioner,  of  good  moral  character,  and  in  necessitous  circumstances, 
and  that  the  pensioner  deserted  her  and  her  son.  She  also  states 
that  an  agreement  of  separation  between  herself  and  the  pensioner 
was  signed  by  her  under  compulsion  and  duress,  she  being  at  that 
time  in  fear  for  her  own  life  and  that  of  her  child ;  that  she  did  not 
waive  any  right  to  support,  or  to  the  support  of  their  child,  from  the 
pensioner;  that  her  son  is  of  the  age  of  16  years,  and  that  the 
alleged  contract  of  separation  between  herself  and  the  pensioner  was 
"  a  legal  fraud,"  forced  from  her  by  threats  of  the  pensioner  to  steal 
her  child  and  keep  him  away  from  her  possession.  She  furthermore 
states  that  said  agreement  of  separation  was  drawn  up  and  pre- 
pared by  the  pensioner's  lawyer,  and  that  if  it  was  ever  read  to  her 
she  "  did  not  know  or  understand  its  meaning " ;  that  said  contract 
of  separation  was  not  regarded  as  legal  by  the  pensioner  himself, 
since  he  was  obliged  to  send  all  papers  to  her  to  sign  whenever  he 
attempted  to  dispose  of  any  real  property  after  the  time  said  agree- 
ment was  entered  into. 

In  his  answer  to  said  appeal  the  pensioner  denies  specifically  the 
foregoing  allegations  of  the  claimant,  and  alleges  that  the  agree- 
ment of  separation  between  them  was  drawn  up  at  her  request  and 
in  accordance  with  her  express  wishes  and  instructions. 

It  is  shown  by  the  evidence  that  the  pensioner  and  the  claimant 
were  lawfully  married  February  10,  1900,  and  thereafter  lived  and 
cohabited  as  husband  and  wife  until  April  26,  1909,  when  they 
separated  by  mutual  agreement  and  have  not  since  lived  together. 
He  is  shown  to  have  entered  the  Pacific  Branch,  National  Home  for 
Disabled  Volunteer  Soldiers,  at  Los  Angeles,  Calif.,  December  15, 
1917,  of  which  institution  he  is  still  an  inmate. 

This  claim  for  one-half  pension  is  based  solely  upon  the  third,  or 

National  Home,  proviso  to  the  act  of  March  3,  1899,  which  is  as 

follows : 

That  if  any  such  pensioner  is  or  shall  become  an  inmate  of  a  national 
soldiers*  home  one-half  of  the  pension  drawn  in  his  favor  or  to  which  he  may 
become  entitled  during  his  residence  therein  shall  be  paid  by  the  treasurer  of 
that  institution  to  such  pensioner's  wife,  she  being  In  necessitous  circum- 
stances and  a  woman  of  good  moral  character  *  *  •  on  the  order  of  the 
Commissioner  of  Pensions,  30  Stat.,  1380. 

Under  this  proviso,  if  the  wife  is  shown  to  be  in  necessitous  cir- 
cumstances and  is  of  good  moral  character,  tl^e  obligation  to  pay 
her  one-half  the  husband's  pension  is  absolute  so  long  as  he  re- 
mains a  resident  of  the  home.  No  other  circumstance  or  condition 
can  be  permitted,  under  the  terms  of  the  law,  to  be  taken  into  con- 
sideration to  defeat  her  right  thereto. 

In  the  instant  case  the  good  moral  character  of  the  claimant  is  not 
called  in  question  in  any  way,  but  the  evidence  does  not  satisfactorily 
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show  she  is  in  necessitous  circumstances ;  and  before  her  claim  could 
be  properly  approved  for  admission,  further  investigation  and 
inquiry  should  be  made  in  that  regard. 

If  necessitous  circumstances  should  be  established,  however,  no 
contract  or  agreement  between  herself  and  her  husband  could  aflFect 
her  right  to  one-half  his  pension  so  long  as  he  remained  an  inmate 
of  the  home. 

This  conclusion  being  in  conflict  with  the  decision  in  the  case  of 
Fetterer  v,  Fetterer,  19  P.  D.,  208,  said  decision  is  hereby  expressly 
overruled. 

The  approval  of  this  claim  for  rejection  on  the  ground  stated  is 
accordingly  reversed  and  set'  aside,  and  you  are  directed  to  reopen 
said  claim  and  readjudicate  the  same  as  herein  indicated. 


No.  124. 
Jane,  as  Widow  of  William  P.  Coleman. 

Decided  December  17,  1919. 

Act  op  September  8,  1916,  Section  3 — Act  of  April  19,  1908,  Section  2 — Helf- 

LEss  AND  Idiotic  Children. 

The  helpless  child  of  the  soldier,  not  a  member  of  the  widow's  family  nor 
cared  for  by  her,  was  granted,  after  he  had  passed  his  pensionable  ma- 
jority, a  pension  of  $12  per  month  by  special  act. 

Held:  The  soldier's  widow  has  no  title  to  pension  while  the  child  is  in  receipt 
of  pension,  by  reason  of. the  provisions  of  the  second  section  of  the  act  of 
April  19,  1908,  as  amended  by  the  third  section  of  the  act  of  September  8, 
1916. 

Hopkins,  Assistant  Secretary: 

Jane  Coleman,  as  widow  of  William  T.  Coleman  who  served  in 
Company  M,  Eighth  Tennessee  Cavalry,  and  who  died  September 
.24,  1909,  filed  March  17,  1919,  an  application  for  pension  under  the 
act  of  April  19,  1908,  as  amended  by  the  act  of  September  8,  1916, 
39  Stat.,  844,  alleging  she  was  married  to  him  February  27,  1903. 
The  claim  was  rejected  May  8,  1919,  on  the  ground  that  the  soldier's 
helpless  child.  Mat  Coleman,  was  in  receipt  of  pension  as  such  child 
and  is  not  a  member  of  the  claimant's  family  and  cared  for  by  her. 
An  appeal  was  entered  May  31, 1919. 

The  soldier  married  the  claimant  February  27, 1903,  as  she  alleged. 
His  son,  Mat  Coleman,  by  his  wife  Amanda,  deceased  about  1889, 
has  been  under  guardianship  since  March,  1910,  being  of  unsound 
mind.  By  a  special  act  approved  February  21,  1910,  he  was  granted 
pension  as  helpless  child  of  the  soldier  at  $12  per  month,  and  has 
been  allowed  such  pension,  issue  of  March  25,  1910,  payable  to  his 
guardian  ever  since  the  approval  of  said  act.    He  was  not,  at  date 
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of  claimant's  filing  her  application,  a  member  of  her  family  and 
cared  for  by  her,  nor  has  he  been  since  the  death  of  the  soldier. 

Section  3  of  the  act  of  September  8,  1916,  provides,  substantially, 
that  any  widow  as  described  in  section  2  of  the  act  of  April  19,  1908, 
35  Stat.,  64,  who  married  the  soldier  or  sailor  prior  to  June  27, 1905, 
has  title  to  pension  under  said  act,  to  commence  from  filing,  after 
the  passage  "  of  this  act " — that  of  September  8,  1916.  To  this  sec- 
tion was  annexed  a  provision  as  follows : 

Provided,  however.  That  where  a  pension  has  been  granted  to  a  soldier's  or 
sailor's  helpless  or  idiotic  child  or  children,  or  child  or  children  under  the  age 
of  16  years,  his  widow  shall  not  be  entitled  to  pension  under  this  section,  unless 
the  pension  to  such  child  or  children  has  terminated,  or  unless  such  child  or 
children  be  a  member  or  members  of  her  family  and  cared  for  by  her,  and  upon 
allowance  of  the  pension  to  the  widow,  payment  of  pension  to  such  child  or 
children  shall  cease. 

Pensionable  status  has  been  conferred  by  special  act  on  the  helpless 
child  of  the  soldier,  and  he  is  in  receipt  of  pension  under  said  act. 
The  claimant  was  married  to  the  soldier  prior  to  June  27,  1905,  and 
subsequent  to  June  27,  1890,  and  as  his  widow  she  has  a  pensionable 
status,  if  at  all,  by  virtue  of  the  amendment  to  the  act  of  April  19, 
1908,  contained  in  section  3  of  the  act  of  September  8,  1916.  The  act 
of  April  19,  1908,  grants  pension  to  a  soldier's  child  under  the  age  of 
16  years,  his  widow  being  without  title  to  pension  because  of  her 
marriage  to  him  since  June  27,  1890.  If  there  were  such  a  child  of 
the  soldier  surviving,  the  claimant  would  have  no  title  to  widow's 
pension  by  virtue  of  the  amendment  to  that  act  unless  such  child 
was  a  member  of  her  family  and  cared  for  by  her,  or  unless  the  child's 
pensionable  period  had  terminated. 

One  of  the  purposes  of  the  proviso  to  section  8  is  to  prevent  the 
allowance  of  more  than  one  pension  at  a  time  on  account  of  the  serv- 
ice and  death  of  the  same  person.  The  language  of  the  proviso  is 
broad  enough  to  include  a  case  like  the  present  one,  where  the  child 
is  granted  pension  by  a  special  act  on  account  of  helplessness.  True, 
said  child  was  past  the  age  of  16  years  when  the  soldier  died,  and 
therefore,  only  by  a  special  act  could  he  have  had  title  to  pension  as 
child  of  the  soldier,  but  the  language  of  the  proviso  admits  of  no  dis- 
tinction on  this  account;  it  covers  just  such  a  case. 

Where  pension  has  been  granted  to  a  soldier's  or  sailor's  helpless  or  Idiotic 
child  or  children,  or  child  or  children  under  the  age  of  16  years, 

and  in  this  case  a  helpless  child  of  the  soldier  was  granted  pension. 

The  claimant  filed  some  evidence  to  show  that  the  pensioner.  Mat 
Coleman,  is  neither  helpless  nor  idiotic  but  is  capable,  physically  and 
mentally,  of  maintaining  and  caring  for  himself.  Even  so,  he  was  in 
receipt  of  pension  as  helpless  child  of  the  soldier  when  the  claimant 
filed  her  application,  and  was  not  a  member  of  her  family  and  cared 
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for  by  her,  and  therefore  the  action  rejecting  her  claim  was  proper 
and  is 
Affinned* 

No.  125. 

« 

Kate  B.,  as  Widow  of  Herman  Miller. 

Decided  January  17, 1920, 

Act  of  March  4,  1917 — Section  814  War  Risk  Insurance  Act — Incbbabkd 

Rate — ^Afpucable  Only  in  Gketain  Gases. 

A  widow  can  not  have  title  to  $25  per  month  provided  by  section  314  war  risk 
Insurance  act,  save  when  allowed  pension  prior  to  or  after  Its  passage,  on 
account  of  the  service  of  the  soldier  or  sailor  In  a  war  named  thereiXL 

Hopkins,  Assistant  Secretary. 

Kate  R.,  as  widow  of  Herman  Miller,  deceased  July  20,  1912, 
filed  June  17,  1918,  an  application  for  pension  under  the  act  of 
March  4,  1917,  39  Stat.,  1199,  alleging  substantially  that  he  served 
30  days  or  more  as  an  enlisted  man  in  the  campaign  against  Kiowa, 
Comanche,  and  Cheyenne  Indians,  of  1874  and  1875,  in  Indian  Ter- 
ritory and  Texas,  and  was  honorably  discharged  from  said  service. 

The  claim  was  admitted  and  certificate  was  issued  May  21,  1919, 
to  allow  pension  under  said  act  at  $12  per  month  from  date  of 
liling.  From  this  adjudication  the  claimant's  attorney  entered  an 
appeal  June  9, 1919,  contending  that  as  the  soldier  served  in  the  War 
with  Spain  and  the  Philippine  insurrection,  the  rate  of  $25  per 
month  provided  by  section  814  of  the  war  risk  insurance  act,  40 
Stat.,  408,  should  be  allowed. 

Said  section  is  as  follows : 

That  from  and  after  the  passage  of  this  act  the  rate  of  pension  for  a  widow 
o^  an  officer  or  enlisted  man  of  the  Army,  Navy,  or  Marine  Corps  of  the  United 
States  who  served  In  the  Civil  War,  the  War  with  Spain,  or  the  Philippine  Insur- 
rection, now  on  the  pension  roll  or  hereafter  to  be  placed  on  the  pension  roll, 
and  entitled  to  receive  a  less  rate  than  hereinafter  provided,*  shall  be  $25  per 
month ;  and  nothing  herein  shall  be  construed  to  affect  the  additional  allowance 
provided  by  existing  pension  laws  on  account  of  a  helpless  child  or  child  under 
sixteen  years  of  age :  Provided^  however,  That  this  act  shall  not  be  so  construed 
as  to  reduce  any  pension  under  any  act,  public  or  private:  And  provided  fur- 
ther, That  the  provisions  of  this  section  shall  be  administered,  executed,  and 
enforced  by  the  Commissioner  of  Pensions. 

The  official  records  of  the  War  Department  show  that  the  claim- 
ant's deceased  husband  served  as  an  enlisted  man  in  the  United 
States  Army  under  nine  enlistments;  that  he  was  first  enlisted 
August  1,  1867,  as  a  private,  and  was  retired  September  1,  1904,  a 
hospital  steward ;  that  he  served  30  days  or  more  in  the  campaign  of 
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1874  and  1875  against  Kiowa,  Comanche,  and  Cheyenne  Indians  in 
Indian  Territory  and  Texas,  and  that  he  was  honorably  discharged 
from  said  service. 

Said  records  further  show  that  the  soldier's  service  covered  the 
period  of  the  War  with  Spain  and  the  Philippine  insurrection.  The 
claimant  has  not  been  allowed  original  pension  because  of  this  ^rvice, 
and  would  not  as  his  widow  have  title  to  such  pension  under  existing 
law  at  the  date  of  the  passage  of  the  war-risk  insurance  act,  unless 
his  death  be  due  to  said  service,  and  then  only  by  virtue  of  the  pro- 
visions of  the  act  of  March  3, 1873,  section  4702,  R.  S.  She  filed  Sep- 
tember 10,  1912,  an  application  for  pension  under  said  act,  the  so- 
culled  general  law,  and  the  claim  was  rejected  February  8,  1914,  on 
the  ground  that  his  death  was  not  shown  to  have  been  due  to  his  Army 
service.  Since  said  adverse  action  further  prosecution  of  that  claim 
appears  to  have  been  discontinued. 

Had  the  soldier's  service  in  the  war  with  Spain  or  the  Philippine 
insurrection  conferred  on  his  widow  a  pensionable  status  under  the 
general  law,  and  had  the  claimant  in  such  capacity  been  allowed 
pension  under  its  provisions,  she  unquestionably  would  be  entitled 
to  the  benefits  of  said  section  314,  he  having  served  in  a  war  named 
in  said  act. 

The  only  service  of  the  soldier  which  confers  on  his  widow  a  pen- 
sionable status  is  the  service  he  rendered  in  the  Indian  campaign 
heretofore  mentioned.  However,  it  is  not  by  virtue  of  this  service, 
the  service  on  account  of  which  the  claimant  as  his  widow  has  been 
allowed  original  pension  under  the  act  of  March  4,  1917,  that  she 
claims  the  benefits  of  section  314  of  the  war  risk  insurance  act,  but 
by  reason  of  the  service  of  the  soldier  in  the  war  with  Spain  and  the 
Philippine  insurrection;  which,  as  has  been  pointed  out,  confer  no 
pensionable  status  on  his  widow  under  any  existing  law.  If  the 
claimant  is  entitled  to  the  benefits  of  section  314,  then  any  widow 
allowed  pension  under  the  act  of  March  4,  1917,  or  any  prior  act 
granting  pension  to  the  widows  of  such  persons,  would  have  title 
thereto  had  her  husband  served  but  a  day  in  a  war  named  in  said  sec- 
tion, had  he  been  dishonorably  discharged  from  the  service  in  said 
war,  or  discharged  without  honor,  or  had  terminated  it  by  deserting 
in  the  presence  of  the  enemy — a  capital  oflFense — and  therefore  be 
without  title  to  widow's  pension  on  account  of  the  soldier's  service 
in  a  war  named  in  said  act.  It  would  be  anomalous  for  Congress  to 
grant  original  pension  or  increase  in  pension  to  a  soldier's  depend- 
ents on  account  of  service  of  a  character  for  which  he  himself 
would  be  denied  pension  if  living. 

No  act  prior  to  the  war  risk  insurance  act  provides  increase  in 
pension  for  a  soldier's  widow,  minor  child,  or  other  dependent  on  ac- 
count of  any  service  the  soldier  rendered  other  than  the  service  on 
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account  of  which  original  pension  was  granted  the  dependent.  Sec- 
tion 314  of  said  act  does  not  grant  original  pension,  but  an  increase 
in  pension  to  widows,  and  it  admits  of  no  exception  to  this  well- 
defined  principle  heretofore  observed  in  pension  legislation. 

It  contains  nothing  suggestive  of  intent  in  the  legislative  mind  to 
provide  increase  of  pension  on  account  of  a  service  other  than  that 
for  which  original  pension  was  granted  the  dependent;  as,  for  in- 
stance, a  service  which  for  any  cause  would  not  confer  a  pension- 
able status  on  the  soldier  if  he  were  living.  Said  section  contains 
words  of  limitation  and  grants  increase  of  pension;  not  to  all  but  to 
certain  widows  only ,  receiving  less  than  $26  per  month.  A  construc- 
tion that  a  widow  can  only  have  title  to  its  benefits  while  allowed 
pension,  from  and  after  its  passage,  on  account  of  the  service  of  the 
soldier  or  sailor  in  a  war  named  therein,  expresses  all  that  Congress 
intended  to  do  by  its  enactment,  and  gives  effect  to  every  word  it 
contains. 

As  the  claimant  never  was  allowed  pension  on  account  of  the 
soldier's  service  in  a  war  named  in  section  314,  since  its  passage, 
she  is  not  entitled  to  its  benefits. 

No  error  appearing  the  action  complained  of  is 

A-fp/rmed. 

No.  126. 
2k)iiiA  Rosa,  as  Widow  op  Nbvin  GuTELitrs. 

DecMLed  January  19,  1920. 
Act  op  Masch  3,  1880,  Fourth  Pboviso — Continuttt  of  Gohabitatioit. 

The  claimant's  husband  served  In  the  War  with  Spain  for  more  than  90  days 
and  was  honorably  discharged  from  such  service.  The  parties  finally  sepa- 
rated in  1911  and  he  died  January  3, 1916. 

Held:  The  closing  sentence  of  the  fourth  proviso  of  the  act  of  March  3,  1899, 
expressly  excludes  the  claimant  from  the  provision  as  to  continuity  of  co- 
habitation. 

HoPKENS,  Assistant  Secretary. 

Zoila  Rosa  Gutelius,  as  widow  of  Nevin  Gutelius,  who  served  in 
the  Civil  War  as  an  enlisted  man  in  Company  B,  Sixth  Pennsylvania 
Reserve  Infantry,  and  in  Company  F,  One  hundred  and  ninety-first 
Pennsylvania  Infantry,  and  who  died  January  3, 1916,  filed  December 
26, 1916,  an  application  for  pension  under  the  act  of  April  19,  1908, 
as  amended  by  the  act  of  September  8,  1916,  39  Stat.,  844,  alleging 
she  was  married  to  him  June  13, 1905.  The  claim  was  rejected  April 
23,  1919,  on  the  ground  that  she  was  married  to  said  soldier  since 
March  3, 1899,  and  since  his  service,  and  did  not  live  with  him  continu- 
ously until  his  death.  From  this  action  an  appeal  was  entered  July 
28, 1919. 
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The  official  records  show  that  the  soldier  served  in  the  aforemen- 
tioned organizations  90  days  or  more  in  the  Civil  War  and  was 
honorably  discharged  from  said  service.  The  evidence  shows  the 
claimant  was  married  to  the  soldier  June  13, 1905,  as  she  alleged,  and 
further  shows  that  they  finally  separated  in  1911 ;  that  he  deserted  her 
and  their  three  children,  all  of  whom  were  under  the  age  of  16 
years  at  date  of  filing. 

The  official  records  also  show  the  soldier  served  as  an  enlisted  man 
in  Troop  H,  First  United  States  Volunteer  Cavalry,  War  with  Spain, 
from  May  6,  1898,  to  September  15,  1898,  and  was  honorably  dis- 
charged from  said  service; 

The  fourth  proviso  of  the  act  of  March  8,  1899,  80  Stat,  1879,  is 
as  follows : 

•  •  •  Provided  further,  That  hereafter  no  pension  under  any  law  of  the 
United  States  shall  be  granted,  allowed,  or  paid  to  the  widow  of  a  soldier^ 
sailor,  officer,  naval  or  miUtary,  marine,  marine  officer,  or  any  other  male  per- 
son entitled  to  a  pension  under  any  law  of  the  United  States,  unless  it  shall  be 
proved  and  established  that  the  marriage  of  such  widow  to  the  soldier,  saUor, 
officer,  marine,  or  other  person  on  account  of  whose  service  the  pension  is  asked, 
was  duly  and  legally  contracted  and  entered  into  prior  to  the  passage  of  this 
act,  or  unless  such  wife  shall  have  lived  and  cohabited  with  such  soldier,  sailor, 
officer,  marine,  marine  officer,  or  other  person  continuously  from  the  date  of 
the  marriage  to  the  date  of  his  death,  or  unless  the  marriage  shall  take  place 
hereafter  and  prior  to  or  during  the  military  or  naval  service  of  the  soldier, 
sailor,  officer,  marine,  or  other  person  on  account  of  whose  service  the  pension 
is  asked  or  claimed.  This  proviso  shall  not  apply  to  or  affect  the  widow  of  any 
soldier,  sailor,  marine,  officer,  or  marine  officer  serving  or  who  has  served  in 
the  war  between  the  United  States  and  the  Kingdom  of  Spaim 

The  claim  was  rejected  substantially  on  the  ground  that  by  rea- 
son of  the  fourth  proviso  of  the  act  of  March  3, 1899,  their  marriage 
having  been  contracted  since  the  passage  of  said  act  and  since  his 
service,  their  separation  deprived  her  of  all  right  to  pension  she 
would  otherwise  have  as  his  widow  on  account  of  service  he  rendered 
other  than  in  the  War  with  Spain. 

If  the  claimant  had  lived  with  the  soldier  continuously  from  their 
marriage  until  his  death  she  certainly  would  not  be  deprived  by  the 
proviso  quoted  above  from  receiving  pension  on  account  of  his  service 
in  the  Civil  War  or  on  account  of  any  other  service  he  rendered 
which  conferred  a  pensionable  status  on  his  widow.  However,  said 
proviso  specifically  provides  that  nothing  contained  therein  shall 
apply  to  the  widow  of  an  oflScer  or  enlisted  man  who  served  in  the 
War  with  Spain,  and  it  follows  that  if  the  claimant  did  not  so  live 
with  the  soldier  she  would  nevertheless  be  entitled  to  such  pension. 

Inasmuch  as  the  claimant  is  expressly  excluded  from  the  provision 
as  to  continuity  of  cohabitation,  her  husband  having  served  in  the 
War  with  Spain,  the  action  complained  of  is 

Reversed. 
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No.  127. 
Serlida,  as  Widow  of  Green  Overton,  alias  Curd. 

Decided  January  19,  1920. 

Slatb  Mabriages — ^Kentttcky  Act  of  June  14,  1910 — Second  Pbotiso  to  Sec- 
tion 2,  Act  of  September  8,  1916. 

The  act  of  June  14,  1910,  of  the  Kentucky  Legislature  legalized  the  marital 
status  of  Negroes  who  had  lived  as  husband  and  wife  prior  to  February  14, 
1866,  and  who  continued  so  to  live  up  to  the  date  of  the  death  of  either,  or 
were  so  living  June  14,  1910. 

This  act  has  the  effect  to  make  a  Negro  woman  the  widow  of  a  man  with  whom 
she  had  lived  as  his  wife  prior  to  February  14,  1866,  and  who  so  continued 
to  live  up  to  the  date  of  his  death,  nothwlthstandlng  he  died  prior  to  the 
date  of  the  passage  of  the  act.    Catherine  Arnold,  18  P.  D.,  253. 

If  such  a  woman  married  after  the  death  of  her  first  spouse  she  should  be 
treated  in  claims  for  pension  as  his  former  widow,  provided  she  filed  her 
claim  after  June  14,  1910. 

Hopkins,  Assistant  Secretary. 

The  claimant,  Serlida  Kobinson,  and  Green  Overton  alias  Green 
Curd,  were  slaves,  and  th^y  entered  into  a  customary  marriage  in 
Kentucky^  September  15, 1860,  living  and  cohabiting  as  husband  and 
wife  until  his  death  August  8,  1871,  save  during  his  service  in  Com- 
pany K,  Fifth  United  States  Colored  Cavalry,  from  August  20, 1864, 
to  March  16,  1866.  She  was  married  August  20,  1874,  to  Peter  Rob- 
inson, who  died  August  16,  1890.  She  filed  an  application  for  pen- 
sion November  4,  1916,  under  the  second  proviso  to  section  2  of  the 
act  of  September  8,  1916,  89  Stat.,  844,  and  the  claim  was  rejected 
May  12,  1919,  on  the  ground  that  she  was  never  the  lawful  wife  of 
the  soldier.    An  appeal  was  entered  August  12, 1919. 

The  claimant  has  lived  in  Kentucky  all  her  life,  but  she  and  the 
soldier  were  not,  during  his  life,  legally  husband  and  wife,  never 
having  complied  with  the  act  of  February  14,  1866,  of  the  Kentucky 
Legislature  validating  customary  marriages  of  negroes  and  mulat- 
toes  on  the  parties  conforming  with  its  requirements,  and  never  hav- 
ing been  married  by  ceremony  after  becoming  competent  under  the 
law  of  that  State  to  contract  a  valid  marriage.  Estill  v.  Bogers, 
1  Bush,  62 ;  Ewing  v.  Bibb,  70  Ky.  654. 

The  act  of  the  Kentucky  Legislature  operative  June  14,  1910,  pro- 
vided as  follows : 

An  Act  to  legalize  Blaye  marriages  and  the  issue  of  same  in  this  Statei 

Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth  of  Kentucky: 
SEcnoN  One.  That  all  negroes  and  mulattoes  who  lived  and  cohabited  to- 
gether as  husband  and  wife  prior  to  February  14,  1866,  and  who  so  continued 
to  live  and  cohabit  since  that  time  up  to  the  death  of  either  or  both  of  them. 
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and  all  who  are  now  so  living  and  cohabiting  together,  who  so  lived  and  co- 
habited prior  to  February  14,  1866,  shall  be  taken  and  held  in  law  as  legally 
married,  .and  their  issue  held  as  legitimate  for  all  purposes. 

The  validity  of  customary  marriages  in  Kentucky  legalized  by  the 
act  has  not  been  called  in  question,  in  claims  for  pensions,  since 
October  12, 1910.  In  departmental  decision  of  that  date  in  the  case 
of  Catherine  Arnold,  18  P.  D.,  253,  where  the  claimant  filed  in  1905 
an  application  for  pension  under  the  act  of  April  19,  1908,  35  Stat., 
64,  it  was  held  that  said  act  of  the  Kentucky  Legislature  made  any 
such  marriage  valid  from  its  inception.  It  was  further  held  in  said 
decision  that  no  claim  for  pension,  where  the  marital  status  was  as- 
serted or  claimed  by  virtue  of  that  act,  is  entitled  to  consideration 
unless  the  application  was  executed  on  or  after  June  14, 1910.  This 
was  on  the  principle  that  until  a  claimant  had  a  pensionable  status 
under  the  act  he  invoked  he  could  not  make  a  valid  application 
thereunder. 

According  to  the  opinion  of  the  Law  Division,  with  the  papers, 
the  claimant  never  became  the  legal  wife  of  the  soldier  because  she 
had  remarrief  prior  to  the  passage  of  the  Kentucky  act,  and  it  was 
on  this  view  of  the  law  that  the  claim  in.  contention  was  rejected  on 
the  ground  heretofore  stated;  it  being  presumed  by  the  department 
that  had  the  claimant  remarried  since  the  passage  of  the  Kentucky 
act  and  if  again  a  widow,  the  bureau  would  hold  she  would  be  en- 
titled to  pension  as  former  widow  of  the  soldier  under  the  second 
proviso  to  section  2  of  the  act  of  September  8, 1916. 

Under  the  holding  of  the  department  above  set  forth,  that  by 
virtue  of  the  Kentucky  act  customary  marriages  described  therein 
were  validated  from  their  inception,  the  claimant's  marriage  to  the 
soldier  was  validated  even  though  she  had  remarried  prior  to  its 
passage;  and  would  be  his  widow  in  the  event  of  his  death,  and  his 
former  widow  after  having  remarried.  The  status  of  wife,  widow, 
and  former  widow  of  the  soldier  were  conferred  on  her  by  said 
act.  This  would  be  the  case  had  the  death  of  the  soldier  occurred 
after  it  became  operative  and  she  had  lived  with  him  until  his  death 
and  remarried.  Until  so  conferred  she  would  have  no  right  to  pen- 
sion on  account  of  his  service  and  death  under  any  act  granting 
pension  to  widows,  his  death  not  being  due  to  his  service.  The 
second  proviso  to  section  2  of  the  act  of  September  8,  1916,  is  as 
follows : 

And  provided  further.  That  the  provisions  of  this  act  shall  be  extended 
•  ♦  ♦  to  any  person  who  was  lawfully  married  to  an  officer  or  enlisted 
man,  who  served  In  the  Army,  Navy,  or  Marine  Corps  of  the  United  States 
during  the  Civil  War  and  was  honorably  discharged  therefrom  and  has  alnoe 
deceased,  and  who,  having  remarried  since  his  death  is  again  a  widow,  or  has 
been  divorced  from  her  last  husband  upon  her  own  application  without  fault 
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on  her  part  and  who,  otherwise  entitled,  was  barred  by  reason  of  such  re- 
marriage from  receiving  pension  under  any  existing  law. 

It  was  the  remarriage  of  the  claimant  that  would  have  deprived 
her  of  pension  as  widow  of  the  soldier  had  there  been  filed  in  the 
bureau  in  her  behalf  an  application  for  pension  executed  since  June 
L4,  1910,  and  being  thus  deprived  of  pension  she  would  otherwise 
have  been  entitled  to  as  his  widow,  she  comes,  as  his  former  widow, 
within  the  class  provided  for  in  the  second  proviso  to  section  2 
quoted  above,  unless  she  has  contracted  more  than  one  marriage 
since  his  death;  in  which  event  said  proviso  would  confer  no  bene- 
fit upon  her.  Renewal  of  Widow's  Pension,  20  P.  D.,  226,  230,  Ad- 
vance Sheets  61. 

The  bureau  is  evidently  of  the  opinion  that  the  claimant  has  con- 
tracted two  marriages  since  the  death  of  the  soldier,  but  as  this  is 
a  matter  not  covered  by  the  ground  of  rejection,  it  will  not  be  con- 
sidered on  this  appeal. 

For  the  foregoing  reasons  the  action  complained  of  is 

Reversed. 


No.  128. 


Elizabeth,  as  Widow  of  Isaac  M.  Richardson. 

Decided  February  2,  1920, 

Declabations — Sufficiency  of  Allegations — Sec.   606  Regxtlations  of  the 

Pension  Bukeau  1915 — Procedure. 

Section  60b  of  the  Regulations  of  the  Pension  Bureau,  1915,  concerning  declara- 
tions which  fall  to  include  necessary  allegations,  and  which  provides  for  the 
dismissal  and  return  of  such  documents,  If  the  parties  fall  to  give  the  re- 
quired facts  after  sixty  days'  notice,  Is  a  reasonable  and  Just  regulation 
and  has  the  express  approval  of  the  Department. 

liANE,  Secretary. 

Elizabeth,  as  widow  of  Isaac  M.  Bichardson,  formerly  a  private 
in  Company  G,  185th  New  York  Volunteer  Infantry,  filed  in  the 
Pension  Bureau  June  26, 1918,  a  document,  in  which  she  states  she  is 
the  widow  of  Isaac  M.  Bichardson  who  was  enrolled  September  2, 
1864,  honorably  discharged  June  24,  1865,  died  November  11,  1917, 
and  was  a  pensioner  at  the  time  of  his  death.  The  document  further 
states  there  are  no  living  witnesses  to  her  marriage  with  the  soldier 
which  took  place  December  25,  1861,  nor  is  there  a  public  record 
thereof;  that  neither  of  the  parties  were  married  except  to  eacli 
other,  that  they  were  never  divorced  but  lived  together  as  husband 
and  wife  from  the  date  of  their  marriage  to  the  date  of  his  death, 
and  that  she  has  not  remarried  since.    The  document  closes  with 
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B  statement  that  William  D.  Tuttle  is  appointed  her  attorney  in  the 
claim. 

The  attorney  was  advised  August  31,  1918,  to  furnish  the  claim- 
ant's sworn  statement  as  to  the  law  under  which  she  desired  to  claim 
a  pension,  if  such  were  her  object  in  filing  the  document,  but  the 
attorney  made  no  reply  whatever  to  the  call.  The  widow  was  ad- 
vised October  31,  1918,  that  such  a  call  had  been  made  upon  her 
attorney  but  without  response,  and  she  was  asked  to  state  facts  suffi- 
cient to  make  the  document  a  valid  application  for  pension.  She 
was  at  the  same  time  advised  she  would  be  allowed  60  days  within 
which  to  comply  with  the  requirements,  and  if  no  reply  should  be 
received  at  the  end  of  60  days  the  document  would  be  returned  as  an 
indefinite  claim. 

No  reply  was  received  from  the  widow  or  the  attorney,  and  the 
document  was,  January  21, 1919,  considerably  more  than  60  days  after 
notification,  dismissed  on  the  ground  that  it  was  indefinite  as  to  the 
law  under  which  it  was  intended  to  claim  pension,  and  claimant 
after  due  notice  had  failed  to  cure  the  defect.  The  attorney  and  the 
widow  were  duly  notified  of  the  dismissal. 

The  attorney,  February  28,  1919,  filed  his  affidavit  in  the  bureau 
to  the  effect  that  under  date  of  December  24,  1918,  he  mailed  to  the 
Pension  Bureau  a  communication  with  which  was  inclosed  the 
widow's  affidavit  fully  complying  in  every  particular  with  the  request 
of  the  bureau  aforesaid,  and  that  the  claimant  intended  to  claim  pen- 
sion by  reason  of  the  document  filed  June  26,  1918.  An  exhaustive 
search  was  mad3  for  the  alleged  affidavit  but  the  same  was  not  founds 
and  appellant's  attorney  was  advised  of  such  fact  March  7,  1919. 
He  was  asked  to  furnish  the  bureau's  receipt  for  this  affidavit,  but 
he  has  failed  to  so  do,  and  he  entered  an  appeal  July  18,  1919, 
from  the  action  of  the  bureau  in  the  premises.  There  has  been  a 
formal  refusal  to  reopen  the  matter. 

This  claimant  filed  February  4  and  March  22,  1919,  valid  declara- 
tions for  pension  under  the  act  of  April  19,  1908,  35  Stat.,  64,  as 
amended  by  the  act  of  September  8,  1916,  39  Stat.,  844,  and  the  claim 
has  been  allowed  at  a  rate  of  $25  per  month  from  February  4,  1919, 
issue  having  been  made  April  25,  1919. 

This  case  is  not  dissimilar  to  that  of  Louise  A.  Eobbins  18  P.  D. 
37 ;  although  unlike  the  Eobbins  case  the  original  document  does  not 
even  have  for  a  heading  that  it  is  intended  to  be  an  application  for 
pension.  The  document  does  not  show  on  its  face,  with  any  reason- 
ably certainty,  the  nature  of  the  benefit  sought,  and  there  is  no  direct 
allegation  of  service  in  the  Civil  War,  service  being  indirectly  al- 
leged by  giving  the  dates  of  enrollment,  discharge,  and  the  com* 
pany  and  regiment  in  which  he  was  supposed  to  have  served. 
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Section  60b  of  the  regulations  of  the  Bureau,  1915,  provide  that 
when  a  document  is  filed  in  the  Bureau  which  is  materially  imperfect 
because  it  fails  to  show  under  which  law  the  claim  for  pension  is 
made,  or  if  it  is  insufficient  in  failing  to  allege  essential  facts,  then 
the  Bureau  shall  use  any  information  it  may  be  able  to  obtain  from 
the  person  filing  such  document.  The  regulations  further  state  that 
if  the  proper  parties  are  called  on  for  information  and  no  response 
is  made  within  60  days,  if  the  party  lives  in  the  United  States,  the 
document  shall  be  treated  as  invalid  for  the  purposes  of  a  claim ;  but 
if  afterwards  the  same  party  presents  a  proper  declaration  the 
pension  if  allowed,  shall  only  commence  from  the  date  of  the  filing 
of  the  valid  declaration. 

The  appeal  is  based  practically  upon  the  contention  that  the  at- 
torney did  mail  to  the  Bureau,  after  being  called  upon  to  so  do, 
the  claimant's  sworn  statement  as  to  all  facts  necessary  to  make  the 
original  document  a  valid  application;  and  that  either  through  mis- 
take or  inadvertence  in  the  Bureau  the  document  has  been  lost  or 
mislaid,  or  else  it  was  the  fault  of  the  post  office  in  not  delivering 
the  same. 

There  is  no  virtue  whatever  in  the  contention.  Careful  search 
fails  to  reveal  anything  which  goes  to  show  the  document  was  ever 
received  in  the  Pension  Bureau;  and  furthermore,  it  was  the  duty 
of  the  claimant  and  her  attorney  when  so  advised  to  reply  within 
60  days,  giving  the  information  desired,  instead  of  standing  upon  a 
supposed  right  which  they  assert  was  lost  through  carelessness  in 
the  Bureau  or  the  post  office  officials. 

The  claimant  and  her  attorney  have  been  extended  every  courtesy 
in  this  matter,  and  they  have  no  valid  cause  for  complaint  con- 
cerning the  situation,  which  was  brought  about  by  their  own  acts. 

The  regulation  hereinbefore  referred  to  is  a  just  and  reasonable  one, 

and  the  action  complained  of — that  of  dismissing  the  application — 

is 

Sustained. 

Franklin  K.  Lane, 

Secretary^ 

No.  129. 
John  W.  Morris,  Attorney — Minors  of  Austin  Travis. 

Decided  February  18,  1920. 

Attorney's  Fee — ^Minobs'  Pension — Death  of  One  ob  Mobe  Priob  to  Adjudi- 
cation. 

In  the  event  of  the  death  of  a  minor  after  the  filing  of  the  declaration  hut  prior 
to  the  adjudication  of  the  claim,  the  attorney  is  entitled  to  the  amount  of 
fee  he  would  have  received  had  the  minor  not  died. 
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A  proportionate  amount  of  the  fee  should  be  deducted  from  each  sorvlYor's 
share. 

Vogelsang,  First  Assistant  Secretary: 

Austin  Travis,  who  served  in  the  Civil  War  as  an  enlisted  man 
in  Company  F,  Twentieth  United  States  Colored  Infantry,  died  Oc- 
tober 9,  1887.  There  was  filed  January  25,  1899,  an  application  for 
minor's  pension  under  the  act  of  June  27,  1890,  26  Stat.,  182,  in  be- 
half of  his  children,  then  under  the  age  of  16  years,  namely,  Nannie, 
Chastine,  Mary,  and  Austin. 

The  claim  was  admitted  and  certificate  issued  August  11,  1919, 
to  allow  pension  from  filing.  On  this  issue  John  W.  Morris,  the  at- 
torney in  the  claim,  was  certified  a  fee  of  $10,  but  was  paid  $5.93 
only,  and  he  was  advised  that  no  greater  amount  for  payment  of 
a  fee  was  available  from  the  pension  allowed.  From  this  action  said 
attorney  entered  an  appeal  September  25, 1919. 

There  being  four  claimants  for  minor's  pension,  if  each  were 
allowed  and  paid  $2.50  or  more  as  pension,  the  total  amount  of  the 
fee  $10  would  in  such  a  case  be  paid  the  attorney.  In  this  case,  how- 
ever, Nannie  was  allowed  only  93  cents,  she  having  a  pensionable 
period  of  but  seven  days,  from  January  25,  to  January  31, 1899,  which 
amount' was  paid  the  attorney  in  satisfaction  of  Nannie's  share  of 
the  fee.  This  was  correct  and  proper.  The  attorney  was  also  paid 
$2.50  as  Mary's  share  and  the  same  amount  as  Austin's  share  of  the 
fee,  making  $5.93  in  all,  both  of  said  children  having  been  allowed  a 
sum  in  excess  of  $2.50  as  pension.  Chastine  died  December  28, 1910, 
and  as  the  survivors  were  then  past  the  age  of  16  years  payment  of 
her  share  of  the  pension  was  not  made,  or  any  part  thereof,  and 
under  the  law  can  not  be.  Minors  of  Martin  Neff,  20  P.  D.,  ad- 
vance sheets  101. 

It  was  held  in  the  case  of  Ezekiel  Levaw,  46  Fee  P.  L.,  bk.  74, 
decided  April  23,  1904,  that  such  part  of  the  fee  as  is  chargeable  to 
a  claimant  for  minor's  pension  should  be  paid  when  his  share  of  the 
pension  is  paid.  The  Bureau  in  reporting  on  the  appeal,  after  hav- 
ing cited  said  case  stated  that  as  Chastine's  share  of  the  pension  will 
never  be  paid  to  any  one  her  share  of  the  fee  can  not  be  paid. 

What  was  said  in  the  Levaw  case  respecting  time  of  payment  of 
fee  in  a  minor's  claim  for  pension  still  holds  good.  However,  the 
question  presented  on  this  appeal  is  the  amount  each  claimant  is  to 
pay  the  attorney  for  his  services.  The  principle  which  governs 
here  in  a  claim  for  minor's  pension  under  the  act  of  June  27,  1890, 
should  govefrn  in  a  minor's  claim  under  the  general  law,  there  being 
no  room  for  differentiation. 
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If  in  a  general  law  claim  there  were  four  pensionable  children,  the 
youngest  having  died  after  reaching  the  age  of  16  years  and  the 
declaration  be  not  filed  until  after  his  death,  it  certainly  would  be 
without  precedent  in  the  practice  heretofore  observed  to  exact  of  the 
attorney  that  he  include  the  decedent  as  a  claimant.  Yet,  following 
the  rule  observed  by  the  Bureau  in  the  case  under  consideration,  just 
such  a  course  of  procedure  would  be  required  of  him  and  to  no  pur- 
pose whatever,  save  to  reduce  25  per  cent  the  amount  he  would  re- 
ceive as  a  fee,  only  .three  of  the  claimants  having  been  allowed  pen- 
sion and  each  paying  not  a  third  but  a  fourth  only  of  the  fee.  This 
of  course  would  be  unreasonable. 

Pension  is  not  allowed  a  decedent  claimant,  the  claim  being 
rejected  on  account  of  death,  if  no  person  is  entitled  to  the  accrued 
pension.  In  such  case  one  ceases  to  be  a  claimant  at  death  if  an  ap- 
plication has  been  filed  and  claimant  dies  prior  to  the  adjudication 
of  the  claim.  So  in  case  of  the  death  of  a  claimant  for  minor's  pen- 
sion, none  of  the  surviving  claimants  acquire  title  to  his  share  or  to 
any  portion  thereof,  and  said  share  is  not  allowed.  From  and  after 
his  death  the  claim  is  in  behalf  of  the  survivors  only.  The  pension 
which  is  allowed  is  that  which  can  be  paid  and  consists  of  as  many 
shares  as  there  are  surviving  claimants.  The  fee  is  to  be  divided  into 
as  many  equal  parts,  and  the  amount  thus  derived  is  that  which  each 
surviving  claimant  is  to  pay  as  his  share  of  the  fee,  provided,  of 
course,  he  receives  pension  sufficient  for  the  payment  thereof.  If, 
as  in  this  case,  there  were  three  surviving  claimants  and  no  articles 
of  agreement,  the  amount  of  fee  each  should  pay  would  be  $3.33. 
Such  doubtless  would  have  been  the  practice  had  the  rule  in  the 
Neff  case  always  been  observed  in  the  adjudication  of  minor's  claims 
for  pension  under  existing  law. 

There  should  have  been  deducted  from  the  share  of  Mary,  $3.33, 
and  the  same  amount  from  the  share  of  Austin,  for  payment  to  the 
attorney  for  his  services,  whereas  but  $2.50  was  so  deducted.  Both 
of  said  claimants  should  be  called  upon  to  refund  83  cents  in  favor 
of  the  attorney. 

The  questions  submitted  in  the  appeal  for  consideration  not  dis- 
cussed herein  have  been  discussed  at  length  and  decided  in  published 
departmental  decisions.  Further  discussion  is  not  believed  to  be 
essential. 

The  action  complained  of  is 

Beversed. 
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No.  130. 

Catherine,  as  Widow  of  Eobert  G.  Hoffman,  alias  Edicijnd 

Klapper. 

Decided  February  18,  1920, 

Act  of  Mabch  3,  1899 — Continuity  of  Cohabitation — Leoal  SioNiFiCATioif 

OF — Effect  of  Entebing  a  Soldieb's  Home. 

Because  a  husband  enters  a  soldier^s  home,  and  in  so  doing  is  obliged  to  live 
separate  and  apart  from  his  wife,  such  is  not,  per  se,  even  presumptive  evi- 
dence of  noncontinuity  of  cohabitation  within  the' meaning  of  the  act  of 
March  3,  1899. 

The  limitation  in  sa'id  act  regarding  noncontinuity  of  cohabitation  means,  prac- 
tically, a  condition  which  would  amount  to  legal  desertion ;  not  a  temporary 
separation  or  separations  which  naturally  come  in  the  ordinary  course  of 
life,  or  even  those  caused  merely  for  the  time  being  through  fault  of  either 
party. 

Vogelsang,  First  Assistant  Secretary: 

The  above-named  claimant  filed  March  10,  1919,  her  application 
under  the  act  of  April  19,  1908,  85  Stat,  64,  as  amended  by  act  of 
September  8, 1916,  39  Stat.,  844,  and  was  advised  August  9, 1919,  of 
the  rejection  of  the  claim  on  the  ground  that  having  married  the  sol- 
dier after  March  3, 1899,  and  not  having  lived  with  him  continuously 
from  the  marriage  to  the  date  of  his  death  she  has  no  title.  .An 
appeal  was  entered  September  4, 1919. 

The  record  shows  the  soldier  was  enlisted  January  9,  1865,  honor- 
ablj^  discharged  July  19, 1865,  married  the  claimant  August  21, 1902, 
and  died  February  25,  1919. 

Inasmuch  as  this  marriage  took  place  after  March  3,  1899,  it  is 
necessary  for  the  claimant  to  show,  in  order  to  have  title  to  pension, 
that  she  lived  with  the  soldier  through  whom  she  claims  pension  from 
the  date  of  their  marriage  to  the  date  of  his  death. 

It  appears  from  the  evidence,  which  consists  mostly  of  the  claim- 
ant's own  statements,  that  the  soldier  and  claimant  lived  together  as 
husband  and  wife  from  the  date  of  their  marriage,  August  21,  19(@, 
to  about  the  middle  of  the  year  1910,  save  that  occasionally  he  would 
go  to  California  where  he  had  mining  prospects,  and  that  his  ab- 
sences were  some  two  or  three  months  each  year.  The  claimant  states 
that  after  September,  1910,  they  were  forced  to  live  apart  on  account 
of  friction  between  Mr.  Hoffman  and  her,  claimant's,  two  sons.  It 
is  evident  however  she  did  not  mean  to  convey  the  meaning  that 
this  separation  was  anything  more  than  temporary,  for  she  states  in 
the  same  affidavit  that  another  reason  for  these  temporary  separa- 
tions was,  that  the  soldier  was  not  getting  a  pension  and  he  was 
therefore  compelled  to  enter  a  soldiers'  home  at  times.  She  asserts 
he  frequently  visited  her  on  furloughs  and  she  in  turn  often  visited 
him  at  the  soldiers'  home;  that  they  never  had  any  trouble  of  any 
kind  3ave  about  her  two  sons,  but  as  he  had  an  exceedingly  quick 
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temper  which  he  could  not  control  he,  himself,  felt  there  was  danger 
he  might  do  the  boys  some  serious  injury  on  the  impulse.  It  appears 
that  the  claimant  and  the  soldier  lived  together  continuously  from 
December,  1917,  until  about  a  week  before  he  died,  when  he  was 
taken  sick,  sent  to  the  hospital  in  the  soldiers'  home,  and  it  was  there 
his  death  occurred. 

The  reports  from  the  soldiers'  home  are  desultory  and  considerably 
confused,  but  it  seems  from  them,  taken  as  a  whole,  that  the  soldier 
first  entered  the  home  July  2,  1914,  and  that  he  often  went  away, 
sometimes  on  a  furlough  and  sometimes  without  leave.  He  returned 
probably  about  February  20, 1919,  in  a  weak  and  fatigued  condition, 
was  put  in  the  hospital,  failed  to  respond  to  treatment  and  died 
February  25, 1919,  of  chronic  nephritis  and  arteriosclerosis. 

The  bureau  gives  as  one  reason  for  holding  he  had  practically  de- 
serted his  wife,  that  in  his  marriage  circular  of  1912  he  failed  to 
make  any  mention  of  this  claimant.  It  is  true  that  in  said  circular 
he  did  not  mention  this  claimant  as  his  wife,  but  it  appears  from  the 
record  in  the  soldiers'  home  that  in  answer  to  the  inquiry  as  to  the 
name,  address,  and  degree  of  relationship  of  his  next  of  kin  he  gave 
the  name  of  this  claimant. 

There  is  some  slight  corroborative  testimony  of  continuity  of  co- 
habitation, and  it  is  strictly  true  that  there  is  nothing  in  the  evi- 
dence, save  what  has  been  mentioned  in  the  foregoing,  which  indi- 
cates in  the  slightest  that  these  parties  did  not  live  and  cohabit 
together  as  husband  and  wife  within  the  meaning  of  the  statute 
from  the  time  of  their  marriage  up  to  the  date  of  his  death. 

The  bureau  in  its  report  on  the  appeal  states  "it  is  practically 
admitted  there  was  a  separation  at  least  while  the  soldier  was  in  the 
soldiers'  home,"  and  this  is  true.  In  view  of  this  statement  it  may 
be  well  to  emphasize  the  fact  that  merely  because  a  husband  enters 
a  soldiers'  home,  and  in  so  doing  is  obliged  to  live  separate  and 
apart  from  his  wife,  such  is  not,  per  «e,  even  presumptive  evidence 
of  noncontinuity  of  cohabitation  within  the  meaning  of  the  statute. 
This  has  been  the  department's  holding  ever  since  the  act  of  March 
3,  1899,  has  been  in  force,  and  it  now  reiterates  and  affirms  such 
holding. 

The  limitation  in  the  act  of  March  3, 1899,  regarding  noncontinuity 
of  cohabitation  means,  practically,  a  condition  which  would  amount 
to  legal  desertion ;  not  a  temporary  separation  or  separations  which 
naturally  come  in  the  ordinary  course  of  life,  or  even  those  caused 
merely  for  the  time  being  through  fault  of  either  party.  This  is 
plainly  the  intent  of  the  holding  in  the  Rumbold  case  No.  60,  ad- 
vance sheets,  vol.  20  P.  D.  • 

By  reason  of  the  foregoing  the  action  complained  of  is 

Reversed. 
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Ho.  131. 
Fannie,  as  Widow  of  James  Aixison. 

Decided  March  11,  1920. 

Act  of  July  16,  1918 — ^Meai^s  of  Support — Income — What  Abe? 

That  part  of  the  act  of  July  16,  1918,  which  refers  to  "  a  widow  without  means 
of  support  other  than  her  daily  labor,  and  an  actual  net  income  not  exceed- 
ing $250  per  year,"  means  a  widow  who  is  without  property  which  yields  a 
net  annual  income  in  excess  of  $250. 

Contributions  which  are  gifts  can  not,  per  «e,  be  taken  into  account  unless  they 
are,  as  a  principal  sum,  capable  of  producing  an  income.  If  it  is  necessaiy 
to  use  them  to  supply  the  wants  of  life,  they  are  not  a  source  of  income ; 
not  an  income  within  the  meaning  of  the  statute. 

When  they  are  an  income  they  may  be  taken  in  connection  with  any  means  of 
supiK>rt  she  may  have,  other  than  her  daily  labor,  in  determining  whether 
or  not  such  widow  has  title  within  the  meaning  of  the  act  of  July  16,  1918. 

In  the  within  case  the  sole  income  o/  the  widow-claimant  is  the  annual  net 
rental  value  of  her  home,  which  does  not  exceed  $150.  She  is  supported 
by  her  daughter  who  receives  a  salary  of  $90  per  month  as  a  stenographer. 

Held:  The  support  thus  received  Is  a  contribution;  a  gift;  and  is  not  capable 
of  producing  an  income,  being  necessarily  used  in  supplying  the  claimant 
with  the  ordinary  wants  of  life. 

The  widow  is  pensionable  within  the  meaning  of  the  act  of  July  16,  1918. 

Hopkins,  Assistant  Secretary. 

James  Allison,  who  served  as  an  enlisted  man  in  the  band  of  the 
Nineteenth  United  States  Infantry,  died  January  16,  1919,  and 
Fannie,  as  his  widow,  filed  March  6,  1919,  an  application  for  pension 
under  the  act  of  July  16,  1918,  40  Stat,  903.  She  was  advised  Oc- 
tober 6,  1919,  that  her  claim  had  been  rejected  on  the  ground  that 
she  was  in  receipt  of  an  actual  net  income  in  excess  of  $250  "  inclusive 
of  the  financial  assistance  given  by  her  daughter,  who  is  able  to  and 
does  contribute  to  her  support,"  and  from  this  action  an  appeal  was 
entered  October  15,  1919. 

The  act  of  July  16,  1918,  provides  that  if  any  officer  or  enlisted 
man  who  rendered  service  therein  specified  and  was  honorably  dis- 
charged therefrom, 

has  died  or  shall  hereafter  die  leaving  a  widow  without  means  of  support  other 
than  her  daily  labor,  and  an  actual  net  income  not  exceeding  $250  per  year, 
♦  ♦  •  such  widow  shall  without  proving  his  death  to  be  the  result  of  his 
Army  or  Navy  service,  be  placed  on  the  pension  roll  from  date  of  filing  her 
application  therefor,     ♦     ♦     ♦ 

The  terms  of  the  act  quoted  are  found,  without  change  that  is 
worthy  of  mention,  in  the  act  of  June  27,  1890,  26  Stat,  182,  as 
amended  by  the  act  of  May  9,  1900,  31  Stat.,  170,  granting  pension 
to  widows  of  soldiers  of  the  Civil  War. 
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The  question  here  raised  is  whether  the  ground  of  rejection  is 
tenable  from  a  legal  standpoint  in  view  of  the  provisions  of  the  act, 
and  its  solution  depends  on  the  construction  to  be  placed  on  that  part 
of  the  act  above  set  forth. 

The  act  of  January  29,  1887,  24  Stat.,  371,  grants  pension  to  the 
widow  of  an  officer  or  enlisted  man  in  the  Army  or  Navy  who 
rendered  service  in  the  War  with  Mexico,  specified  therein,  on  account 
of  dependency  "  as  prescribed  or  recognized  by  the  pension  laws  of 
the  United  States  as  a  sufficient  reason  for  the  allowance  of  pension," 
this  being  the  case  where  a  claimant  is  under  the  age  of  62  years  at 
date  of  filing;  if  then  past  that  age  dependency  is  not  a  factor  in  a 
claim  under  said  act. 

When  the  act  was  passed  the  only  law  that  recognized  dependency 
as  a  sufficient  reason  for  allowance  of  pension  was  section  4707, 
Kevised  Statutes,  which  granted  pension  to  dependent  relatives,  and 
it  was  accordingly  held  that  dependency  such  as  would,  under  said 
section,  entitle  a  soldier's  mother  to  pension  on  account  of  his  service 
and  death  was  that  which  was  a  prerequisite  to  title  to  widow's  pen* 
sion  under  the  act  of  January  29, 1887.    Johanna  Gates,  10  P.  D.,  28. 

The  widow  of  an  officer  or  enlisted  man  described  in  section  3  of 
the  act  of  June  27,  1890,  has  title  to  pension  under  its  provisions 
when  without  other  means  of  support  than  her  daily  labor.  Said 
section  as  amended  by  the  act  of  May  9,  1900,  section  3,  provides 
pension  for  such  widow  when  "  without  means  of  support  other  than 
her  daily  labor,  and  an  actual  net  income  not  exceeding  $250  per 
year,"  which  is  the  prerequisite  to  title  to  widow's  pension  under  the 
act  of  July  16,  1918,  under  consideration. 

The  provisions  of  these  latter  acts  do  not  give  rise  to  those  matters 
determinative  of  dependency  of  a  person  on  another  for  support  as 
do  the  provisions  of  section  4707,  Revised  Statutes,  that  not  only 
precisely  designate  facts  from  which  such  dependency  shall  be 
assumed,  but  make  such  dependency  the  sole  object  of  the  relief  it 
grants.  What  was  the  object  of  the  enactment  of  said  acts?  This  is 
clearly  and  concisely  stated  in  the  decision  of  the  department  in  the 
case  of  Morman,  12  P.  D.,  40,  41,  42.    Excerpts  therefrom  are  as 

follows : 

In  seeking,  ♦  ♦  ♦  to  arrive  at  the  proper  Interpretation  of  this  law  (act 
of  June  27,  1890)  as  regards  the  title  of  claimant  to  pension  no  better  method 
can  be  adopted  than  to  ascertain  the  purpose  and  intent  of  the  Ongress  in 
enacting  It,  and  from  such  purpose  to  judge  whether  the  clause  "  other  means 
of  support  than  her  dally  labor"  was  meant  to  include  such  support  as  this 
widow  receives,  viz,  care  and  treatment  in  an  insane  asylum. 

One  means  of  learning  the  purpose  mentioned  is  to  recall  the  condition  the 
statute  was  intended  to  remedy,  for  It  is  remedial  in  its  nature.  As  to  this 
it  need  only  be  stated  that  prior  to  the  enactment  of  the  law  under  considera- 
tion it  was  an  imperative  requirement  that  a  widow,  before  she  could  be  pen- 
sioned, must  furnish  proof  that  her  husband's  death  was  the  result  of  some 
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disease  or  Injury  incurred  during  his  military  service  and  in  the  line  of  his 
duty  as  a  soldier.  The  primary  object  of  the  new  law  was  to  relieye  her  of  this 
requirement  and  to  grant  the  pension  simply  upon  the  basis  of  her  being  the 
widow  of  a  soldier  who  had  served  90  days  in  the  war  of  the  rebellion  and 
had  been  honorably  discharged. 

At  the  same  time  this  liberality  of  the  lawmaking  i>ower  does  not  apply  to 
all  widows  of  soldiers.  A  limitation  is  made  in  the  words  under  consideration, 
so  that  the  benefits  of  the  section  are  restricted  to  those  widows  who  are  "  with- 
o>it  other  means  of  support  than  their  daily  labor.*'  Here,  as  has  been  often 
remarked,  it  was  the  plain  intent  to  aid  those  only  who  were  in  a  measure 
destitute,  whose  dependence  was  upon  their  own  efforts,  or  who  had  so  little 
of  material  possessions  as  to  render  the  securing  a  support  somewhat  diiBcult 
and  uncertain. 

With  these  aids,  *  ^  *  in  the  interpretation  of  the  clause  in  question, 
and  seeing,  as  hereinbefore  pointed  out,  what  was  the  object  in  enacting  the 
third  section  of  the  statute,  it  is  not  so  difficult  to  reach  a  conclusion  upon  the 
main  issue,  as  made  by  the  appeal.  It  was  clearly  not  the  design  of  the  Ck>ngress 
to  confine  the  class  of  soldiers*  widows,  for  whom  the  law  was  enacted,  to  a 
state  of  abject  poverty  before  they  could  receive  the  aid  provided,  nor  to 
require  that  they  should  be  objects  of  charity,  because  of  physical  inability  to 
earn  a  support,  in  order  to  become  beneficiaries  of  said  law.  It  seems  rather 
more  in  consonance  with  the  general  spirit  of  liberality  on  which  the  laws 
granting  pensions  are  based  to  believe  that  the  purpose  was  to  place  these 
beneficiaries  upon  a  plane  of  quasi  independence — to  relieve  them  of  the  odium 
and  discomforts  of  great  poverty  or  cold  charity.  And  instead  of  making  it 
essential  that  such  applicants  should  be  mentally  or  physically  incapacitated 
for  labor,  or  should  be  cared  for  by  a  State  or  by  a  charitable  institution,  it 
was  rather  intended  that,  although  they  might  be  of  sound  mind  and  body,  and 
actually  earning  a  support  by  their  labor,  yet  they  should  have  the  pension 
provided,  in  order  to  make  their  labor  lighter,  or  to  give  a  feeling  of  security 
above  the  mere  remuneration  of  such  labor. 

And  this  view  is  not  inconsistent  with  the  limitation  before  described,  be- 
cause, while  this  evident  purpose  of  the  liberality  in  the  grant  reaches  to  some 
who  have  more  than  others  in  the  way  of  "  means  of  support,'*  over  and  above 
their  earnings,  yet  in  the  cases  of  all,  in  the  administration  of  the  law,  such 
means  of  support  must  be  shown  to  be  limited  before  they  are  declared  entitled, 
so  that  none  who  is  entirely  independent  of  all  labor  may  be  declared  a  bene- 
ficiary of  the  statute.  But  this  independence  can  not  be  made  to  include  that 
support  which  grows  out  of  the  very  state  of  incapacity  or  necessity  for  charit- 
able aid  which  it  was  the  object  of  the  law  to  obviate.  And  when  it  is  held 
that  a  widow,  because  she  is  insane  and  is  supported  in  a  State  asylum,  is 
"  not  without  other  means  of  support  than  her  daily  labor/'  it  is  in  the  nature  of 
a  perversion  of  the  meaning  of  the  clause  and  an  avoidance  of  the  terms  of 
the  statute. 

In  the  present  case  the  evidence  shows  the  claimant  is  the  owner 
of  a  cottage  in  Detroit,  Mich.,  the  annual  net  rental  value  of  which 
exceeds  $100  and  perhaps  equals  $150.  The  claimant  maintains  the 
home  on  said  premises,  and  is  supported  by  her  daughter,  a  stenog- 
rapher, who  receives  a  salary  of  $90  per  month. 
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The  action  of  the  bureau  can  be  sustained  on  no  other  theory  than 
that  the  claimant  has  other  means  of  support  than  her  daily  labor, 
and  a  net  annual  income  exceeding  $250. 

It  will  doubtless  be  conceded  that  "  net  annual  income  "  must  be 
derived  from  "  means,"  and  that,  whatever  the  income,  only  that 
which  is  so  derived  can  be  taken  into  consideration  in  determining  a 
claimant's  pensionable  status  under  the  act  of  July  16,  1918.  It  is 
not  apparent  how  a  person  can  have  an  income,  in  any  sense,  who 
is  without  "  means."  The  Standard  Dictionary  defines  "  means  "  as 
"  money  or  property  as  a  procuring  medium ;  available  resources ; 
wealth,  as  a  man  of  means." 

Bouvier  defines  "  income "  as  "  the  gain  which  proceeds  from 
property,  labor  or  business,"  and  so  substantially  does  Anderson, 
both  of  whom  state  that  '4ncome"  applies  to  the  affairs  of  individ- 
uals. 

So  fat  as  has  been  ascert.q,ined,  neither  lexicographers,  jurists  or 
law  writers,  in  exemplifying  the  meaning  of  income,  instance  con- 
tributions as  a  source  of  income ;  nor  do  jurists  or  law  writers  speak 
of  contributions  as  constituting  means  of  support. 

Contributions,  which  are  essentially  gifts  inter  vivos^  vest  in  the 
donee  only  upon  delivery  to  and  acceptance  by  the  donee,  and 
not  until  then  do  they  become  his  property  and  source  of  income  or 
means  of  support  in  his  hands.  If  sufficient  to  yield  a  net  income  in 
excess  of  $250  per  annum  such  source  of  income  in  the  hands  of  a 
widow  claimant  would  be  good  ground  for  rejecting  her  claim  under 
the  act  in  question.  So  also  if  such  contributions  taken  in  connection 
with  other  means  of  support  yields  such  an  income.  But  contribu- 
tions, if  devoted  as  received  to  supplying  the  necessaries  of  life,  can 
never  become  a  source  of  income.  It  is  apparent,  then,- that  while 
contributions  may  be  "  means  "^that  is,  source  of  income — they  can 
not  be  "  income  "  as  those  terms  are  understood  in  law,  and  certainly 
can  not  be  both  at  one  and  the  same  time. 

However,  the  significance  of  the  term  "means  of  support "  may 
largely  depend  on  the  text  in  which  it  is  found.  It  may  refer  to  a 
person,  as  is  often  the  case  in  common  parlance,  and  doubtless 
this  is  one  of  its  meanings  where  it  is  used  in  the  proviso  to 
section  4707,  Revised  Statutes,  defining  dependency  as  a  prerequisite 
to  title  under  said  section  in  either  parent  or  a  brother  or  sister  of  a 
deceased  soldier.    Said  proviso  is  as  follows : 

That  a  mother  shaU  be  assumed  to  have  been  dependent  upon  her  son  within 
the  meaning  of  this  section  if,  at  the  date  of  his  death,  she  had  no  other  ade- 
quate means  of  support  than  the  ordinary  proceeds  of  her  own  manual  labor 
and  the  contributions  of  said  son  or  of  any  other  persons  not  legally 
bound   to   aid   in  her  support;  and  if,    by    actual    contributions,    or    in    any 
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other  way,  the  son  had  recognized  his  obligations  to  aid  in  support  of  bis 
mother,  or  was  by  law  bound  to  such  support,  and  that  a  father  or  a  minor 
brother  or  sister  shall,  In  like  manner  and  under  like  conditions,  be  assumed 
to  have  been  dependent,  except  that  the  Income  which  was  derived  or  derivable 
from  his  actual  or  possible  manual  labor  shall  be  taken  into  account  in  estimat- 
ing a  father's  means  of  independent  support 

Such  meaning  of  the  terms  ^^  means  of  support "  in  this  instance 
is  gleaned  largely  from  the  purpose  in  enacting  said  section,  which 
is  so  manifest  from  its  provisions  as  to  remove  from  doubt  that  such 
purpose  was  to  provide  relief  in  case  of  indigency,  either  actual  or 
assumed;  and  then  only  when  the  relative  of  the  deceased  soldier 
was  not  provided  an  adequate  support  by  a  person  legally  bound  for 
his  or  her  support. 

But,  aside  from  the  act  of  January  29,  1887,  Congress  was  actu- 
ated by  an  entirely  different  purpose  in  enacting  those  acts  grant- 
ing pension  to  widows  mentioned  above.  None  of  said  acts,  with 
the  single  exception  noted,  contains  anything  relative  to  a  widow 
being  indigent  in  order  to  have  title  under  its  provisions;  nor  does 
the  text  of  any  of  them  modify  the  sense,  the  general  sense,  of  the 
term  '^ means  of  support"  occurring  in  each  of  said  acts,  which  it 
usually  has,  to  wit ;  ''  those  resources  from  which  the  neeessaries  and 
comforts  of  life  are  or  may  be  supplied,  as  lands,  goods,  salaries, 
wages,  or  other  sources  of  income."    Cyc,  1608. 

If  contributions  from  persons  legally  bound  to  support  an  indigent 
claimant  for  widow's  pension  be  considered  as  income  in  determining- 
her  pensionable  status  under  the  act  of  July  16,  1918,  why  not  con- 
tributions from  persons  not  so  legally  bound?  On  what  legal  theory 
can  the  one  be  included,  the  other  excluded?  On  what  soimd  theory 
can  either  be  included  when  it  is  considered  that  pension  is  granted 
to  a  widow  to  supply  in  part  the  support  and  aid  she  would  be  legally 
entitled  to  from  her  husband  if  living;  Sarah  J.  Grooms,  7  P.  D., 
207,  210 ;  and  this  from  the  fact  that  she  was  his  wife,  and  not  from 
the  fact  that  she  was  indigent  or  in  a  state  of  dependence  as  defined 
in  section  4707,  Revised  Statutes. 

The  act  of  June  27,  1890,  as  construed  by  the  department,  con- 
ferred title  on  a  widow  whose  net  annual  income  aside  from  her  daily 
labor  did  not  exceed  the  amount  of  pension  she  would  receive  an- 
nually under  said  act,  to  wit,  $96;  Lucinda  Elston,  9  P.  D.,502;  and 
as  amended  by  the  act  of  May  9, 1900,  expressly  conferred  title  on  a 
widow  having  a  net  annual  income  not  exceeding  $250  aside  from 
her  daily  labor,  thus  recognizing  no  means  of  support  to  defeat  title 
to  pension  thereunder  save  one's  own  property ;  available  resources. 
All  decisions  of  the  department  have  been  consonant  with  this  view. 

It  is  to  be  concluded,  then,  that  the  part  of  the  act  of  July  16, 1918, 
above  set  forth,  has  the  same  meaning  it  would  if  it  read  *'  leaving  a 
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widow  without  property  yielding  a  net  annual  income  in  excess  of 
$250."  Hence  it  follows  that  if  this  claimant's  daughter  were  her 
sole  means  of  support,  and  was  able  to  and  did  actually  provide  her 
a  sufficient  support,  the  claimant  would  nevertheless  be  pensionable 
under  the  provisions  of  this  act. 

The  action  complained  of  is 

Reversed. 

No.  132. 
Bachel,  as  Widow  of  William  J.  La  Grange. 

Decided  January  10,  1917, 

Marbiaoe — ^Nbw  York — Divorce  Decree  Containing  Prohibitort 

Clause — Effect  of. 

The  soldier  married  Rachel,  AprU  15,  1865,  and  she  obtained  a  divorce  from 
him  In  the  State  of  New  York  August  2,  1872,  on  the  ground  of  adultery, 
the  decree  prohibiting  him  from  marrying  again  during  her  lifetime. 

They  were  again  married  In  said  State  December  22,  1875,  and  cohabltated 
thereafter  as  husband  and  wife  until  their  final  separation  In  1888. 

He  thereafter  married  Nellie  E.  in  the  State  of  New  Jersey,  and  these  parties 
lived  together  as  husband  and  wife  until  his  death  January  6,  1915. 

Held:  The  remarriage  of  the  soldier  and  Rachel  was  void  ab  initio,  It  being 
contrary  to  the  express  terms  of  divorce  decree.  Moore  v,  Moore,  8  Abb., 
New  Oases  181.    In  re  Eichler,  146  N.  Y.  Supp.,  846 ;  84  Misc.  667. 

Sweeney,  Assistant  Secretary. 

The  above-named  soldier  died  January  6,  1915,  and  Nellie  E.  La 
Grange,  as  his  widow,  filed,  January  21, 1916,  under  the  act  of  April 
19, 1908,  35  Stat.,  64,  an  application  for  pension,  alleging  they  were 
married  January  17,  1889.  Her  claim  was  allowed  to  commence 
January  21, 1915,  at  $12  per  month. 

Rachel  E.,  as  widow  of  the  soldier,  filed  April  23,  1915,  an  appli- 
cation for  pension  under  the  same  act,  alleging  they  were  married 
April  15, 1865,  were  divorced  August  2, 1872,  and  were  again  married 
December  22,  1875.  This  claim  was  rejected  August  4,  1915,  after 
special  examination,  on  the  ground  that  her  alleged  marriage  to  the 
soldier  December  22,  1875,  was  absolutely  void  and  their  relations 
subsequent  to  said  marriage  never  became  matrimonial.  An  appeal 
was  entered  August  1,  1916. 

The  appellant  and  the  soldier  were  ceremonially  married  April 
15,  1865,  were  divorced  August  2,  1872,  were  again  married,  cere- 
monially, December  22,  1875,  and  from  that  date  cohabited  as  hus- 
band and  wife  until  they  separated  in  1 888.  Shortly  after  their  separa- 
tion the  soldier  and  Nellie  E.,  then  a  widow,  entered  into  a  marriage 
contract  per  verba  de  praesentiy  evidenced  by  a  writing  signed  by 
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them,  under  which  they  cohabited  as  husband  and  wife,  first  in  New 
Jersey,  where  said  contract  was  entered  into,  and  then  in  Pennflyl- 
vania,  where  the  soldier  died  January  6, 1915. 

Both  of  appellant's  marriages  to  the  soldier  were  contracted  in  New 
York,  the  State  in  which  they  always  resided  up  to  their  separation 
in  1888  and  in  which  she  has  resided  continuously  ever  since. 

The  decree  of  divorce  rendered  Augui^  2,  1872,  by  which  their 
first  marriage  was  dissolved,  was  granted  by  the  Supreme  Court  in 
and  for  Albany  County,  State  of  New  York,  on  her  application,  and 
contained  a  clause  as  follows : 

Ami  it  Is  further  ordered  and  adjudged  that  it  shaU  be  lawful  for  the  said 
Haohel  K,  La  Grange,  the  plaintiff,  to  marry  again  in  the  same  manner  as 
though  the  said  defendant  were  actually  dead,  and  it  shall  not  be  lawful  for  the 
aald  WUlUuu  J.  I^a  Orange*  the  defendant,  to  marry  again  until  the  said  Rachel 
K.  Ua  Urauge«  the  plalntlfr,  is  actually  dead. 

The  givuud  on  which  said  decree  was  rendered  is  not  set  forth 
th^iviiu  but  pivsumably  it  was  adultery,  as  a  person  against  whom  a 
U^*nH^  of  divonv  is  rendered  in  New  York  on  that  ground  is  prohib- 
ittni  fnnn  marrving  again  during  the  lifetime  of  his  or  her  spouse; 
HtM*tion  4iK  part  2,  chapter  8,  title  1,  article  3,  New  York  Revised 
Statutes,  in  foive  when  the  aforesaid  decree  was  rendered,  providing 
as  follows: 

Wherever  a  marriage  shall  be  dissolved  pursuant  to  the  provisions  of  this 
article  the  innupluinant  may  marry  again  during  the  lifetime  of  the  defendant, 
but  no  defendant  convicted  of  adultery  shall  marry  again  until  the  death  of 
the  i-omplalnant. 

Said  section  49  was  also  in  force  December  22,  1875,  when  appel- 
lant's second  marriage  to  the  soldier  was  contracted,  and  continued  in 
force  until  1880,  when  it  was  amended  by  adding  thereto  a  clause 
as  follows : 

This  section  does  not  prevent  the  remarriage  of  the  parties  to  the  action. 

Said  section,  as  amended,  is  now  embodied  in  section  S  of  the  Do- 
mestic Relations  Laws  of  New  York. 

Keference  is  made  in  the  appeal  to  citations  and  arguments  con- 
tained in  memoranda  filed  with  the  honorable  Commissioner  of  Pen- 
sions and  the  memorandum  filed  May  26,  1916,  contained  an  ex- 
cerpt from  the  decision  of  the  Court  of  Appeals  in  Moore  v.  Hag- 
mann,  92  N.  Y.,  521,  (h»cided  December  5,  1883,  as  follows: 

It  Is  also  alleged  tlint  llu»  nerond  marriage  (contracted  in  1875)  of  A.  D.  M. 
to  K.  R.  was  a  valid  nuirrlago,  and  that  the  prohibition  contained  in  the  decree 
obtained  by  him  applie<l  <»nly  to  marriages  with  persons  other  than  the"  com- 
plainant, and  that  »t»ctl»n  1701  of  the  Code  of  Civil  Procedure  does  not  prev^it 
Mie  remarriage  of  tlie  parties  to  the  action.    The  argument  of  the  learned 

lunscl  is  that  neither  the  statute  nor  public  policy  prevents  a  remarriage  be^ 


DECISIONS  RELATING  TO  PENSIONS.  437 

tween  parties  who  have  been  divorced  upon  the  ground  of  adultery,  even 
though  the  inculpated  party  is  prohibited  from  marrying  again.  Whether  the 
innocent  party,  who  has  the  right  to  marry  again,  can  resume  the  marriage 
relation  with  the  husband  from  whom  she  has  been  divorced,  who  Is  pro- 
hibited from  marrying  again,  and  such  marriage  be  legal  and  valid,  presents  a 
serious  question  which  has  not  been  decided  in  the  courts  of  this  State  *  *  *. 
In  Colvin  v.  Colvln  (2  Paige,  385),  where  the  decree  of  divorce  was  set  aside 
upon  the  consent  and  application  of  the  parties,  the  chancellor  expressed  the 
opinion  that  the  decree  should  be  set  aside  before  the  reunion  of  the  parties. 
The  question  presented  did  not  arise,  and  the  remarks  of  the  chancellor  were  a 
mere  dictum  which  can  not  be  regarded  as  the  controlling  authority.  The  point 
therefore  remains  undetermined  and  is  open  for  consideration  when  it  shall 
probably  arise  •  ♦  ♦.  We  are,  therefore.  In  view  of  the  facts,  not  called 
cipon  to  decide  the  question  whether  a  party  who  is  divorced  on  the  ground  of 
adultery  can  marry  his  former  wife. 

The  attention  of  the  Court  of  Appeals  was  probably  not  called  to 
Moore  v.  Moore,  8  Abb.,  New  Cases,  181,  decided  in  1877  by  the  City 
Court  of  Brooklyn.  It  is  true  the  decision  in  that  case  followed  the 
dictum  in  Colvin  v.  Colvin,  but  the  question  before  the  court  was 
whether  a  marriage  in  New  York  between  parties  divorced  from 
each  other  in  that  State  was  a  valid  marriage,  and  the  court  held 
squarely  that  it  was  not.  The  Surrogate  Court  of  New  York 
County  also  so  held,  in  re  Eichler,  146  N.  Y.  Supp.,  846;  84  Misc., 
667,  a  recent  case  involving  the  same  question.  The  department  be- 
lieves the  construction  placed  upon  the  statute  in  Moore  v.  Moore, 
and  in  re  Eichler,  was  the  correct  one,  and  the  Legislature  of  New 
York  amended  the  same  in  1880.    In  re  Eichler  the  court  said : 

It  is  apparent  that  this  amendment  assumed  that  the  section  of  the  Revised 
Statutes  (sec.  49)  prohibited  a  remarriage  between  divorced  persons,  for 
the  amendment  must  be  assumed  to  have  been  enacted  in  contemplation  of 
the  terms  of  the  original  statute. 

The  appellant's  first  ceremonial  marriage  to  the  soldier  was  dis- 
solved by  divorce.  Their  second  marriage  by  ceremony  December 
22,  1875,  was  void  as  the  law  of  New  York  then  in  force  prohibited 
the  soldier  from  marrying  again  during  the  lifetime  of  the  appel- 
lant, from  whom  he  had  been  divorced  on  the  ground  of  adultery. 
This  prohibition,  however,  was  removed  in  1880,  and  it  is  con- 
tended in  a  memorandum  filed  June  20,  1916,  with  the  Commis- 
sioner of  Pensions  that  as  they  cohabited  as  husband  and  wife  con- 
tinuously from  1880  until  their  separation  in  1888,  represented 
themselves  to  be  husband  and  wife,  and  were  so  reputed,  considered, 
and  received  in  the  communities  in  which  they  resided,  these  facts 
raise  a  presumption  that  during  this  period  they  entered  into  a 
consensual  or  common  law  marriage. 

Such  facts  do  not  constitute  marriage,  though  they  might  raise 
a  presumption  of  marriage  under  certain  conditions,  but  such  a 


438  DECISIONS  RELATING  TO  PENSIONS. 

presumption  may  be  overcome  by  other  facts,  and  is  so  overcome  in 
this  case. 

The  relations  between  appellant  and  the  soldier,  commencing 
with  their  second  ceremonial  marriage  in  1875,  were  not  only  illicit  but 
meretricious,  in  as  much  as  she  knew  when  she  entered  into  said 
marriage  that  it  was  void.  In  her  deposition  on  special  examina- 
tion, when  her  attention  was  called  to  the  clause  in  the  decree  of 
divorce  prohibiting  the  soldier  from  marrying  again  during  her  life, 
she  stated  "That  clause  in  the  decree  never  occurred  to  me."  She 
made  no  pretense  of  being  ignorant  of  the  law,  the  presumption  is 
she  was  not,  and  her  statement  strongly  tends  to  show  that  when 
she  and  the  soldier  contracted  the  second  marriage  she  knew  that 
it  was  illegal.  There  is  also  the  fact  of  their  separation,  and  the 
further  fact  that  she  never  made  an  effort  and,  so  far  as  the  evidence 
shows,  never  desired  to  effect  a  reconciliation. 

It  is  not  contended  that  a  common  law  marriage  was  actually 
contracted  between  appellant  and  the  soldier,  nor  is  there  any  evi- 
dence showing  that  as  a  matter  of  fact  they  ever  did  enter  into  such 
a  marriage;  and  it  can  not  be  doubted  that  in  the  absence  of  a 
valid  marriage  either  of  them  had  the  legal  right  to  regard  their 
relations  as  illicit  and  to  terminate  the  same. 

That  the  soldier  and  Nellie  E.,  the  pensioner,  entered  into  a  com- 
mon-law marriage  on  the  17th  day  of  January,  1889,  is  shown  by 
the  best  kind  of  evidence -of  which  such  a  marriage  is  susceptible^ 
namely,  a  writing  signed  by  the  contracting  parties.  This  was  a 
valid  marriage  in  New  Jersey  where  contracted.  Harriet  Ford,  5 
P.  D.,  239.  The  capacity  of  the  contracting  parties  to  a  marriage 
is  dependent  on  the  lex  locif  in  this  instance  the  law  of  New  Jersey, 
and  while  the  New  York  statute  prohibited  the  soldier  from  marry- 
ing again  during  the  life  of  the  appellant,  it  had  no  extraterritorial 
effect.  Said  marriage  being  valid  where  contracted,  it  was  valid 
everywhere. 

Even  if  it  were  conceded  that  a  presumption  of  a  common-law 
marriage  between  the  claimant  and  the  soldier  was  not  overcome  by 
the  evidence,  the  doctrine,  which  would  have  full  application  to  the 
facts  in  this  case  is,  that  when  two  alleged  marriages  conflict  and 
one  of  them  is  proved  as  a  fact,  the  other  can  not  be  left  to  stand 
upon  any  presumption  founded  upon  cohabitation  and  repute. 
Chamberlain  v.  Chamberlain,  71  N.  Y.,  423;  Foster  v.  Hawley,  8 
Hun.,  68;  Hynes  v.  McDermott,  91  N.  Y.,  451 ;  43  Am.  Rep.,  677, 

No  error  being  found  in  the  action  complained  of,  it  is 

Affirmed. 
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No.  133. 
Carrie,  as  Widow  of  Joseph  R.  Rhines,  alias  Phillips. 

Decided  April  U,  1920. 
Joint  Resolution  of  June  28,  1906 — Last  Enlistment — Faithful  Service. 

The  record  shows  the  soldier  was  enlisted  August  18,  1861,  in  the  Seventh 
Wisconsin  Infantry,  deserted  therefrom  September  17,  1862,  reenlisted 
July  16,  1864,  in  Company  A,  First  Battalion  Pennsylvania  Infantry,  a 
100  days*  organization,  and  was  mustered  out  of  said  battalion  September 
9,  1864,  on  account  of  his  reenlistment  in  Weaver*s  independent  company 
September  4,  1864. 

He  was  honorably  discharged  from  the  last-mentioned  organization  August  4, 
1865;  but  from  October  20,  1864,  to  January  ^,  1865,  was  held  as  a 
"deserter"  and  sent  January  27,  1865,  to  Weaver's  independent  company. 
The  Seventh  Wisconsin  Infantry  was  not  in  existence  on  the  last-mentioned 
date. 

Held:  The  record  as  it  stands  Is  to  the  effect  that  he  was  held  as  a  deserter 
from  his  first  contract  of  service.  The  case  is  remanded  for  reopening 
for  the  purpose  of  further  investigation.  * 

Hopkins,  Assistant  Secretary. 

The  above-named  claimant  filed  November  18,  1918,  her  appli- 
cation for  widow's  pension  under  the  act  of  April  19,  1908,  as 
amended  by  act  of  September  8, 1916,  39  Stat.,  844,  and  was  advised 
September  20,  1919,  of  the  rejection  of  the  claim  on  the  ground 
that  as  the  soldier  deserted  from  his  first  contract  of  service  during 
the  Civil  War,  never  received  an  honorable  discharge  therefrom, 
«nd  did  not  serve  out  his  subsequent  service  faithfully,  his  widow 
is  afforded  no  relief  by  the  joint  resolution  of  June  28,  1906,  34 
Stat.,  836.    An  appeal  was  entered  September  25,  1919. 

The  records  show  that  the  claimant's  husband  was  enlisted  August 
18,  1861,  in  the  Seventh  Wisconsin  Infantry,  deserted  from  Com- 
pany E  of  said  regiment  September  17,  1862',  reenlisted  July  16, 
1864,  in  Company  A,  First  Battalion,  Pennsylvania  Infantry,  a  one 
hundred  days'  organization,  and  was  mustered  out  of  the  ^ost-men- 
tinned  organization  September  9,  1864,  on  account  of  his  reenlist- 
ment in  Weaver's  independent  company,  Pennsylvania  Cavalry, 
September  4,  1864.  He  is  recorded  as  being  in  confinement  October 
20, 1864,  as  a  deserter,  released  from  confinement  December  19, 1864, 
received  by  the  provost  marshal  as  a  deserter  December  20, 186^,  and 
sent  by  said  official  January  27,  1865,  to  Weaver's  independent  com- 
pany aforesaid.  He  continued  to  serve  therein  until  he  was  honor- 
ably discharged  therefrom  August  4,  1865. 

The  joint  resolution  of  June  28, 1906,  being  an  amendment  to  joint 
resolution  of  July  1,  1902,  provides  in  section  2  that  one  who  was 
honorably  discharged  from  "  any  subsequent  contract  of  service  en 
tered  into  by  him  during  the  late  War  of  the  Bebellion  shall  be  held 
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and  considered  to  have  been  honorably  discharged  from  all  previous 
contracts  of  service  ♦  ♦  ♦  previously  entered  into  by  him  with 
the  United  States  during  the  said  war."  There  is  in  this  amend- 
ment a  provision  that  he  must  have  served  under  the  subsequent  en- 
listment not  less  than  six  months,  and  also  that  his  entire  service 
under  said  subsequent  enlistment  was  faithful.  There  is  the  further 
provision  that  he  did  not  receive  by  reason  of  said  enlistment  any 
boimty  or  gratuity  other  than  from  the  United  States,  in  excess  of 
that  to  which  he  would  have  been  entitled  if  he  had  continued  to  serve 
faithfully  until  honorably  discharged  from  any  contract  of  service 
previously  entered  into  by  him. 

It  appears  from  the  record  already  referred  to  that  this  soldier 
enlisted  under  his  last  contract  of  service  September  4,  1864,  and 
was  honorably  discharged  therefrom  August  4, 1865.  It  is  true  that 
for  a  certain  period  between  said  dates  he  was  in  confinement  as  a 
deserter,  and  it  is  also  a  matter  of  official  history  that  the  original 
organization  in  which  he  enlisted  had  gone  out  of  existen<»  prior  to 
the  time  he  was  sent  back  to  Weaver's  independent  company. 

There  can  be  no  question  but  that  his  last  service  was  under  his 
enlistment  in  Wearer's  i^mnpany,  but  the  record  as  it  stands  is  to 
the  effect  that  his  confinement  as  a  "deserter"  was  because  of  his 
desertion  from  his  first  enlistment  in  the  Seventh  Wisconsin  Infan- 
try. To  conclude  otherwise  would  be  on  the  presumption  that  he 
deserted  from  the  100  dajrs'  organization  or  from  Weaver's  inde- 
pendent company,  which  would  be  a  presumption  de  hors  the  record. 

However,  it  may  be  that  further  information  concerning  this  can 
be  obtained  from  the  War  Department  or  other  sources;  and  in 
order  that  all  avenues  leading  to  the  truth  of  the  matter  may  be  in- 
vestigated the  case  is  remanded  for  reopening,  and  for  further 
search  along  the  lines  indicated. 

For  such  purposes  the  action  complained  of  is 

Reversed. 


No.  134. 
Charlotte,  as  Former  Widow  of  W.  E.  Converse. 

Decided  AprU  8,  19W. 

Special  Act^^Effect  of  Act  of  August  7,  18^. 

Where  a  special  act  states  In  terras  that  Its  grant  of  pension  shall  be  subject 
to  the  provisions  and  limitations  of  the  pension  laws,  a  widow's  title  there- 
under is  limited  by  the  provisions  of  the  act  of  August  7,  1882 ;  provided  she 
was  guilty  of  notorious  and  adulterous  cohabitation  after  the  date  of  the 
passage  of  the  special  act. 
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Hopkins,  Assistant  Secretary, 

Willard  E.  Converse  served  in  the  Civil  War  as  an  enlisted  man 
in  Company  G,  Thirty-eighth  Ohio  Infantry,  from  August  14,  1862, 
to  August  20,  1863,  date  of  his  death,  and  he  married  Charlotte 
Smith,  September  7,  1861,  who  as  his  widow  was  allowed  pension 
under  the  general  law  to  January  14,  1878,  date  of  her  marriage  to 
W.  H.  Frisbie,  when  her  name  was  dropped  from  the  roll.  Frisbie 
died  February  26,  1889,  and  she  thereafter  married  one  Heald,  who 
died  October  24,  1902. 

As  former  widow  of  the  soldier  she  was  granted  pension  by  special 
act  approved  July  2, 1918,  at  the  rate  of  $25  per  month.  Said  act  is 
as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Secretary  of  the  Interior  be, 
and  he  is  thereby  authorized  and  directed  to  place  on  the  pension  roll,  subject 
to  the  provisions  and  limitations  of  the  pension  laws,  the  name  of  Charlotte 
Heald,  former  widow  of  Willard  E.  Ck)n verse,  late  of  Company  G,  Thirty-eighth 
Regiment,  Iowa  Volunteer  Infantry,  and  pay  her  a  pension  at  the  rate  of  $25 
per  month. 

The  Commissioner  of  Pensions  refused  to  issue  a  certificate  to 
allow  pension  under  the  special  act  on  the  ground  the  evidence  shows 
that  since  the  passage  of  the  act  of  August  7, 1882.  and  prior  to  and 
since  the  approval  of  the  special  act,  the  claimant  has  been  guilty 
of  open  and  notorious  adulterous  cohabitation.  Appeal  was  entered 
August  14,  1919. 

One  of  the  general  provisions  of  the  pension  laws  is  as  follows : 

The  open  and  notorious  adulterous  cohabitation  of  a  widow  who  is  a  pen- 
sioner shall  operate  to  terminate  her  pension  from  the  commencement  of  such 
cohabitation.    Act  of  August  7,  1882,  sec.  2,  22  Stat,  345. 

The  foregoing  general  provision  applies  to  widow  pensioners  under 
either  general  or  special  acts  granting  pension ;  but  as  will  appear, 
in  case  of  a  widow  pensioner  under  a  special  act,  right  to  pension 
thereunder  can  be  called  in  question  because  of  open  notorious  adul- 
terous cohabitation  on  the  part  of  such  pensioner,  only  when  such 
conduct  has  taken  place  since  the  approval  of  the  act. 

Section  4720,  Kevised  Statutes,  being  section  27  of  the  act  of 
March  3, 1873, 17  Stat.,  574,  provides  in  part  as  follows : 

♦  ♦  •  and  the  Commissioner  of  Pensions  shall,  upon  satisfactory  evidence 
that  fraud  was  perpetrated  in  obtaining  such  special  act,  suspend  payment 
thereupon  until  the  propriety  of  repealing  same  can  be  considered  by  Ck)hgress. 

Perpetration  o5E  fraud  here  spoken  of  would  be  concealment  or 
misrepresentation  concerning  some  matter  which  must  necessarily 
have  existed  prior  to  the  approval  of  the  special  act,  such  as  would 
constitute  a  bar  or  forfeiture  of  the  right  of  a  beneficiary  named  in  a 
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special  act  to  receive  pension  under  a  general  act,  as,  for  instance; 
when  such  beneficiary  is  a  widow,  open  and  notorious  cohabitation 
on  her  part  since  the  death  of  the  soldier  and  since  the  passage  of  the 
act  of  August  7, 1882. 

In  disposing  of  the  issue  here  raised  it  is  to  be  assumed  there  was 
no  element  of  fraud  in  procuring  the  special  act,  and  that  the  claim- 
ant's right  and  title  to  pension  under  its  provisions  at  date  of  enact- 
ment can  not  be  called  in  question.  But  in  the  case  of  a  widow 
pensioner  under  a  special  act  granting  pension  subject  to  the  pro- 
visions and  limitations  of  the  pension  laws,  her  right  to  pension  there- 
under would  cease  upon  her  remarriage,  or  by  reason  of  open  and 
notorious  adulterous  cohabitation  on  her  part  since  its  passage,  and 
since  the  passage  of  the  act  of  August  7, 1882.  If  guilty  of  such  co- 
habitation from  date  of  the  approval  of  the  special  act,  there  would 
be  no  pensionable  period,  and  her  name,  if  placed  on  the  roll,  and 
she  were  thus  guilty,  would  be  at  once  dropped.  Hence  it  would  be 
useless  to  issue  a  certificate  to  allow  pension  in  such  a  case,  for  "^  the 
law  commands  not  useless  things."  The  proper  course  would  be  to 
refuse  to  issue  certificate  to  allow  pension.    Grooms  7  P.  D.  207. 

The  claimant  has,  in  her  home  at  West  Union,  Iowa,  one  Alstad. 
They  live  by  themselves  in  a  house  she  owns,  and  have  so  lived  con- 
tinuously for  eight  years  or  more  last  past.  He  is  married  and  his 
wife  and  children  live  about  30  miles  from  West  Union.  According 
to  his  statements  he  is  a  missionary;  but  it  does  not  appear  he  has 
followed  that  calling  since  he  has  lived  with  the  claimant.  He  at- 
tends to  her  business  affairs,  leasing  and  repairing  dwellings  and 
other  structures  she  owns,  works  in  her  garden,  etc  She  testified 
there  was  no  express  contract  between  them  as  to  what  he  was  to  re- 
ceive for  such  services,  but  that  she  had  given  him  money  as  his 
wants  required,  and  provided  him  with  a  home  with  her.  The  testi- 
mony of  her  neighbors  shows  that  Alstad  goes  about  the  house  as  a 
husband  would ;  that  the  general  opinion  of  the  people  of  the  com- 
munity was  that  he  and  the  claimant  cohabited  as  they  would  if 
husband  and  wife;  that  their  conduct  has  caused  a  great  deal  of 
scandal  in  the  community;  that  she  had  no  association  or  standing 
with  her  sex,  and  appeared  to  be  unconcerned  as  to  what  her  reputa- 
tion was  in  the  community.  She  stated  she  was  indifferent  as  to  what 
people  thought  concerning  her  living  with  Alstad. 

It  thus  appears  that  ever  since  the  approval  of  the  special  act 
the  claimant  has  lived  openly  with  Alstad  under  ^circumstances  such 
as  naturally  and  inevitably  would  lead  to  the  cdhclusion  that  their 
relations  were  immoral  and  illicit.  Such  conduct  on  her  part  consti- 
tutes open  and  notorious  adulterous  cohabitation  within  the  meaning 
of  the  act  of  August  7,  1882,  and  worked  a  forfeiture  of  all  right 
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and  title  to  peni^on  she  would  otherwise  have  under  the  special  act 
from  date  of  its  approval.    Grooms  case,  supra. 

The  action  of  the  Commissioner  of  Pensions  in  refusing  to  issue 
certificate  to  allow  pension  under  the  special  act  is 

A'ffirTned. 

Ho.  135. 

SxELUk    M.    WttttamAj   as    FOKBiER    WiDOW    OF    FrANCIS    A.    DrAPER. 

Decided  ApHl  9,  1920. 

Renewal  of  Pension  Under  Section  2.  Act  of  Sbptbmbeb  8,  1916 — ^Bzistino 

Law. 

Claimant,  as  widow  of  tlie  soldier,  was  allowed  pension  under  the  act  of  April 
19,  1908,  as  amended  by  section  3  of  the  act  of  September  8,  1916.  She 
was  married  to  him  January  23,  1892;  he  died  April  19,  1914,  and  she 
married,  September  26,  1917,  one  Williams,  and  her  name  was  thereupon 
dropped  from  the  roll.  Williams  died  August  15,  1919,  and  she  filed 
September  4,  1919,  her  application  for  renewal  of  widow's  pension  as  the 
former  widow  of  the  soldier,  under  the  provisions  of  section  2  of  the  act 
of  September  8,  1916. 

Held:  Section  2  of  the  act  of  September  8,  1916,  grants  renewal  of  pension  to 
certain  widows  who  married  soldiers  prior  to  June  27,  1890,  and  who 
have  been  pensioned  under  a  law  in  force  prior  to  September  8,  1916, 
and  whose  names  have  been  dropped  from  the  roll  because  of  their  re- 
marriage, when  they  are  again  widows  or  have  been  divorced  on  their 
own  application  without  fault  on  their  part 

The  term  "existing  law"  as  used  in  the  act  of  September  8,  1916,  means  a 
law  in  force  at  the  date  of  the  passage  of  said  act 

Hopkins,  Assistant  Secretary, 

Stella  M.  Williams  was  married  to  Francis  A.  Draper  January 
28, 1892,  who  served  in  the  Civil  War  90  days  or  more  as  an  enlisted 
man  in  Company  A,  Ninth  Michigan  Cavalry,  was  honorably  dis- 
charged from  said  service,  and  who  died  April  19,  1914.  As  his 
widow  she  was  allowed  pension  under  the  act  of  April  19,  1908,  as 
amended  by  the  act  of  September  8,  1916,  39  Stat.,  844,  application 
having  been  filed  October  28,  1916,  and  her  name  was  dropped  from 
the  roll  September  26,  1917,  the  date  of  her  marriage  to  Charles  F. 
Williams,  and  he  died  August  15,  1919. 

She  filed  September  4,  1919,  as  former  widow  of  the  soldier  an 
application  for  renewal  of  pension  under  the  provisions  of  section 
2  of  the  act  of  September  8,  1916.  This  claim  was  rejected  October 
27,  1919,  on  the  ground  that  she  married  the  soldier  after  June  27, 
1890,  and  as  her  name  was  not  placed  on  the  roll  under  any  law 
existing  prior  to  the  passage  of  the  act  of  September  8,  1916,  she 
has  no  title  to  renewal  of  pension  under  the  provisions  of  said  act. 
From  this  action  an  appeal  was  entered  November  18,  1919. 
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Section  2  of  the  act  of  September  8,  1916,  and  the  second  proviso 
thereto,  are  as  follows : 

That  any  widow  of  an  officer  or  enlisted  man  who  served  in  the  Army,  Navy, 
or  Marine  Corps  of  the  United  States  during  the  Civil  War  whose  name  was 
placed  or  shall  hereafter  be  placed  on  the  pension  roll,  under  any  existing  law, 
and  whose  name  has  been  or  shall  hereafter  be  dropped  from  said  pension  roll 
by  reason  of  her  marriage  to  another  person  who  has  since  died  or  shall  here- 
after die,  or  from  whom  she  has  been  heretofore  or  shall  be  hereafter  divorced 
upon  her  own  application  and  without  fault  on  her  part,  shall  be  entitled  to 
have  her  name  again  placed  on  the  pension  roll  at  the  rate  allowed  by  the  law 
under  which  she  was  formerly  pensioned,  and  the  law  or  laws  amendatory 
thereof,  unless  she  be  entitled  to  a  greater  rate  of  pension  under  the  provisions 
of  section  one  of  this  act.  such  pension  to  commence  from  the  date  of  filing  her 
application  in  the  Bureau  of  Pensions  after  the  passage  of  this  act:  ^  *  * 
And  provided  further.  That  the  provisions  of  this  act  shall  be  extended  to 
*  *  *  any  person  who  was  lawfully  married  to  an  officer  or  ^ilisted  man, 
who  served  in  the  Army,  Navy,  or  Marine  Corps  of  the  Unit^  States  during  the 
Civil  War  and  was  honorably  discharged  therefrom  and  has  since  deceased, 
and  who,  having  remarried  since  his  death  is  again  a  widow,  or  has  been  di- 
vorced from  her  last  husband  upon  her  own  application  without  fault  on  her 
part  and  who,  otherwise  entitled,  was  barred  by  reason  of  such  remarriage 
from  receiving  pension  under  any  existing  law. 

Had  the  claimant's  name  been  placed  on  the  roll  under  an  act 
granting  pension  to  widows  of  soldiers  of  the  Civil  War  in  force 
when  the  act  of  September  8,  1916,  was  approved — for  instance^ 
under  the  act  of  June  27,  1890,  26  Stat.,  182,  the  act  of  April  19, 
1908,  35  Stat.,  64,  or  section  4702,  Revised  Statutes,  the  so-called 
general  law — and  her  name  dropped  from  the  roll  because  of  her 
remarriage,  there  would  be  no  question  as  to  her  having  title  to  re- 
newal of  pension  under  the  act  of  September  8,  1916,  as  former 
widow  of  the  soldier,  she  being  again  a  widow.  But  having  mar- 
ried the  soldier  since  June  27,  1890,  and  his  death  not  being  due  to 
his  service,  she  had  no  pensionable  status  by  virtue  of  any  such  law. 
It  was  by  virtue  of  the  act  of  September  8, 1916,  itself,  that  she  had  a 
pensionable  status  as  widow  of  the  soldier.  She  was  without  title  to 
pension  as  his  widow  under  any  law  when  that  act  was  approved. 

The  term  "  any  existing  law,"  in  the  connection  it  is  used  in  the 
second  proviso  to  section  2  of  the  act  of  September  8,  1916,  means  a 
law  in  operation  on  the  date  of  the  approval  of  said  act.  Rachel  A. 
White,  as  former  widow  of  Haskell,  vol.  20,  P.  D.,  advance  sheets 
Xo.  63.  This  also  is  its  meaning  in  the  connection  in  which  it  is 
found  in  said  section  2. 

Suppose  the  words  "  under  any  existing  lav  ^  followed  the  words 
"  placed  on  the  pension  roll,"  occurring  in  section  one  of  the  act  of 
September  8, 1916.    The  text  thereof  then  would  be  as  follows : 
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That  from  and  after  the  passage  of  this  act  •  •  ♦  the  rate  of  pension 
for  a  widow  of  an  officer  or  enlisted  man,  ♦  •  ♦  who  served  In  the  Civil 
War,  •  ♦  •  now  on  the  roll  or  hereafter  to  be  placed  on  the  pension  roll 
under  any  existing  law  and  entitled  to  receive  a  less  rate  than  hereinafter 
provided,  who  has  reached  or  shall  hereafter  reach  the  age  of  seventy  years, 
shall  be  $20  per  month. 

A  very  material  change  would  thus  be  worked  in  the  provisions  of 
said  section.  Not  all  who  are  widows  of  soldiers  of  the  Civil  War 
and  whose  names  are  on  the  pension  roll,  or  shall  hereafter  be  placed 
thereon,  would  have  title  to  the  increase  in  rate  therein  provided 
from  having  reached  the  age  of  70  years,  as  is  the  case  under  its  pro- 
visions as  enacted ;  but  certain  widows  only ;  those  whose  names  have 
been  or  shall  hav^  been  placed  on  the  pension  roll  under  some  par- 
ticular law,  i.  e.,  "  any  existing  law."  Those  words,  in  such  connec- 
tion, necessarily  would  be  employed  by  way  of  limitation,  and  it  is 
evident  that  to  construe  them  to  mean  any  law  granting  pension  to 
widows  in  operation  at  the  date  of  the  passage  of  the  act  of  Sep- 
tember 8,  1916,  would  be  the  most  liberal  construction  of  which 
they  would  be  susceptible,  and  would  cover  their  full  scope. 

Obviously  then,  the  words  "  any  existing  law,"  in  the  connection 
they  are  used  in  section  2  of  the  aqt  of  September  8, 1916,  are  words  of 
limitation,  just  as  they  are  as  used  in  the  second  proviso  to  said  sec- 
tion. Every  reason  assigned  in  the  Haskell  case,  supra,  for  in- 
terpreting said  words  as  there  used  in  said  second  proviso  to  mean 
any  law  granting  pension  to  widows  of  soldiers  in  the  Civil  War  in 
operation  at  date  of  the  approval  of  the  act  of  September  8,  1916, 
ajpplies  with  equal  force  for  so  interpreting  them  as  used  in  section  2. 

This  being  the  meaning  of  said  term,  nothing  contained  in  section 
2  of  the  act  of  September  8,  1916,  or  in  the  second  proviso  thereof, 
has  reference  to  any  widow  designated  in  section  3  of  said  act  who 
was  married  to  the  soldier  since  June  27,  1890.  Her  remarriage 
since  the  death  of  the  soldier  either  would  be  a  bar  to,  or  would 
terminate,  all  her  right  and  title  to  pension  under  said  section  3.  If 
again  a  widow,  or  divorced,  etc.,  she  would,  as  his  former  widow, 
have  no  right  or  title  to  renewal  of  pension  under  section  2,  or  to 
original  pension  under  the  second  proviso  to  said  section;  i.  e.,  not 
to  renewal  of  pension,  she  never  having  been  allowed  pension  under 
any  existing  law;  and  not  to  original  pension,  she  jiot  having  been 
deprived  of  pension  by  her  remarriage,  to  which  she  would  have 
been  otherwise  entitled  under  any  existing  law,  viz;  a  law  in  oper- 
ation at  the  date  of  the  approval  of  the  act  of  September  8, 1916. 

No  error  appearing,  the  action  complained  of  is 

Aifirmed* 
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No.  136. 

Annanette  M.J  AS  Former  Widow  of  William  M.  Harbert. 

Decided  May  18,  1920. 

Colorado — ^Devobce  Decree — Collateral  Attack — Difference  Between  Lack 
OF  Jurisdiction  and  Erroneous  Exercise  of  Jurisdiction. 

One  Tlppln  was  divorced  in  the  State  of  Colorado  April  27,  1917,  from  his 

wife  Mary  A.  on  her  cross  bill.    The  cause  was  tried  by  the  court,  although 

the  statutes  of  Colorado  provide  that  actions  for  divorce  in  a  contested 

case  should  be  tried  by  a  Jury. 
Held:  The  court  having  Jurisdiction  of  the  parties  and  the  cause  of  action,. 

the  decree  of  divorce  was  not  void  notwithstanding  the  case  was  not  tried 

by  a  Jury. 
tt  was  an  erroneous  exercise  of  Jurisdiction,  and  the  decree  can  not  be  attacked 

collaterally.    Brown  et  al.  i;.  Tucker,  7  Colo.  30,  Cockrane  et  al.  v,  Parker,. 

12  Colo.  App.  1G9. 

Hopkins,  Assistant  Secretary. 

Annanette  M.  Tippin,  as  widow  of  William  M.  Harbert,  deceased 
October  11,  1908,  late  private  in  Company  C,  Forty-second  Missouri 
Infantry,  was  allowed  pension  under  the  act  of  April  19,  1908,  35 
Stat,  64,  from  October  21,  1908,  date  of  filing  to  May  6,  1917,  date 
of  her  marriage  to  Robert  G.  Tippin,  deceased  April  12,  1919,  and 
her  name  was  dropped  from  the  roll. 

Her  claim  as  former  widow  of  the  soldier  for  renewal  of  pension 
under  the  act  of  September  8,  1916,  section  2,  39  Stat.,  844,  filed 
April  25, 1919,  was  rejected  September  10, 1919  on  the  ground  of  no 
title  to  renewal  of  pension  under  said  section  as  her  marriage  to 
Tippin  was  void,  he  having  when  he  married  her,  a  wife  by  a  prior 
marriage  from  whom  he  was  never  legally  divorced.  From  this 
action  an  appeal  was  entered  November  3, 1919. 

If  the  claimant's  marriage  to  Tippin  be  void  she  would  not  have^ 
as  former  widow  of  the  soldier,  title  to  renewal  of  pension. 

Tippin  and  one  Mary  A.,  widow  of  David  Alexander,  deceased 
February  7,  1875,  were  married  April  6,  1880.  In  April,  1917,  he 
commenced  action  for  divorce  in  the  county  court  of  Yuma  County^ 
Colo.,  and  Mary  A.  on  her  cross  complaint  in  said  action  was  granted 
a  decree  of  absolute  divorce  April  27,  1917.  The  trial  of  the  action 
was  by  the  court,  and  for  this  reason  the  bureau  held  in  conformity 
with  an  opinion  of  the  Law  Division,  that  the  decree  was  a  nullity 
and  without  effect  in  the  State  where  rendered,  and  elsewhere.  In 
said  opinion,  after  citations  from  section  8,  act  of  the  Colorado  Legis- 
lature approved  April  12,  1915,  and  Johnson  v.  Johnson,  22  Colo- 
rado 20,  43  Pac.  130,  it  is  stated : 

It  will  be  observed  that  the  law  specifically  provides  the  exceptions  for 
trial  by  the  court  and  it  is  an  axiom  at  law  that  in  divorce  proceedings  a  court's 
jurisdiction  arises  and  is  exercised  solely  and  strictly  under  the  statutes. 
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In  the  case  at  bar  the  defendant  appeared  and  contested  the  case,  and  under 
the  law  a  Jury  trial  was  an  essential  prerequisite  to  a  divorce.  The  trial  by 
the  court  was  illegal  and  the  proceedings  and  the  decree  a  nullity. 

The  aforesaid  act  of  the  Colorado  Legislature,  chapter  74,  Session 
Laws,  1915,  200,  constitutes  the  law  of  Colorado  relating  to  divorce 
and  alimony  in  force  when  the  action  for  divorce  in  question  was  com- 
menced and  when  the  decree  therein  was  rendered.    It  provides : 

Sec.  2.  The  district  court  shall  have  Jurisdiction  of  all  actions  for  divorce  and 
alimony,  and  shall  have  the  power  to  decree  a  dissolution  of  the  marriage  if 
any  of  the  causes  mentioned  In  this  act  shall  be  proven  to  exist ;  and  the  process^ 
practice,  and  proceedings  shall  be  had  in  such  cases  as  are  usually  had  in  other 
civil  cases,  and  in  accordance  with  the  requirements  of  the  Code  of  Civil  Pro- 
cedure, except  as  expressly  modified  or  otherwise  provided  in  this  act. 

And  the  county  court  shall  have  Jurisdiction  of  all  actions  for  divorce  and 
alimony  wherein  the  bill  of  complaint  shall  aver  that  the  plaintiff  does  not 
ask  alimony  in  excess  of  the  sum  of  two  thousand  dollars,  and  in  such  cases 
the  Jurisdiction  of  the  county  court  shall  be  as  full  and  complete  and  extensive 
as  the  Jurisdiction  of  the  district  court  in  such  cases.  If  such  action  is  prop^ 
erly  brought  in  the  county  court,  the  Jurisdiction  of  that  qourt  shall  not  be 
ousted  by  the  defendant  filing  an  answer  or  cross-complaint  asking  alimony  in 
excess  of  the  sum  of  two  thousand  dollars. 

•  •»«««« 

Ssc.  8.  A  Jury  of  three  shall  be 'sufficient  for  the  trial  of  all  divorce  cases, 
unless  a  greater  number  not  exceeding  twelve  shall  be  demanded  by  one  of  the 
parties  thereto  before  the  commencement  of  the  trial ;  in  which  event  the  party 
making  such  demand  shall  pay  the  expenses  of  the  additional  number  of  Jurors : 
Provided^  That  whenever  a  case  for  divorce  shall  be  called  for  trial.  If  no  ap- 
pearance shall  be  made  for  the  defendant  or  If  appearance  is  entered  and  the 
case  Is  not  contested,  the  case  may  be  tried  by  the  court  without  a  Jury.    *    •    * 

Sec.  9.  Every  action  for  divorce  shall  be  tried  to  a  Jury  consisting  of  not  less 
than  three  Jurors,  and  when  such  case  comes  on  for  trial  the  court  shall  call  a 
Jury  consisting  of  six  Jurors,  unless  the  parties  agree  in  open  court  to  a  Jury 
of  three  Jurors;  and  either  party  may  have  such  additional  Jurors  called  as 
he  may  demand,  but  not  more  than  enough  to  make  the  Jury  consist  of  twelve 
Jurors.    •    ♦    ♦ 

Section  12  provides  for  a  review  of  the  judgment  or  decree  on  writ 
of  error  from  Court  of  Appeals  or  Supreme  Court, 

It  should  be  here  noted  that  the  defendant  in  her  cross-complaint 
for  divorce  alleged  and  the  plaintiff  in  his  replication  conceded  that 
she  did  not  seek  alimony  in  excess  of  $2,000. 

If  the  court  granting  the  decree  was  without  jurisdiction  of  the 
parties  or  the  cause  of  action,  the  decree  would  be  absolutely  void, 
a  mere  nullity,  and  may  be  shown  to  be  so  in  any  collateral  or  other 
proceeding  in  which  it. is  drawn  in  question.  Corpus  Juris,  sec.  435; 
29  Cyc,  1059. 

But  having  jurisdiction,  the  decree,  although  irregular  in  form  or 
erroneous  or  mistaken  in  law,  can  not  be  impeached  collaterally.  23 
Cyc.  1090. 

This  rule  applies  not  only  in  the  case  of  formal  suits  at  law  or  in 
equity,  but  also  to  the  jurisdictional  determination  of  the  courts  in 
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special  proceedings,  out  of  the  course  of  the  common  law,  or  founded 
wholly  on  statutes.    Cyc  1091. 

A  judgment  may  not  be  impeached  in  any  collateral  proceeding  on 
account  of  any  informalities  or  irregularities  antecedent  to  the  judg- 
ment, as  for  instance,  when  the  action  was  tried  by  the  court  where  it 
was  properly  triable  by  a  jury  or  vice  versa.  23  Cyc  1004, 1005,  Lyons 
V.  Gombers,  63  Neb.,  630;  88  N.  W.,  774,  776;  Maxwell  v.  Stewart, 
21  Wall.,  71,  73 ;  22  Wall.,  77,  79.  See  also  Ga.  K.,  etc.,  Co.  v.  Pendle- 
ton, 87  Ga.,  751 ;  13  S.  E.  822,  Henry  v.  Hill,  84  Ga.  283;  10  S.  E.  742. 

In  Brown  et  al.  v.  Tucker,  7  Colo.,  30,  1  Pac,  221,  the  foundation 
of  the  action  was  a  judgment  in  a  purely  statutory  procecfding — serv- 
ice by  publication,  no  appearance — which  was  attacked  collaterally 
on  the  ground  that  it  was  entered  prematurely,  before  expiration  of 
time  for  answer  to  the  complaint,  a  fact  appearing  from  the  record, 
and  therefore  doubtless  fatal  on  direct  attack.  The  court  said,  p.  34, 
Colo.,  p.  223,  Pac. : 

The  decided  weight  of  authority  is  to  the  effect  that  where  jurisdiction  has 
been  obtained  by  the  service  of  the  process,  actual  or  constructive,  all  subse- 
quent proceedings  are  exercise  of  jurisdiction,  and,  however  erroneous,  they 
are  not  void,  but  voidable  only,  and  not  subject  to  collateral  attack. 

In  Cochrane  et  al  v.  Parker,  12  Colo.  App.,  169,  54  Pac,  1027,  1029, 
the  same  court,  in  speaking  of  collateral  attacks  on  judgments,  ob- 
served as  follows: 

A  collateral  attack  on  a  judgment  is,  in  its  general  sense,  any  proceeding 
which  is  not  instituted  for  the  express  purpose  of  annulling,  correcting,  or 
modifying  such  decree.  •  ♦  •  It  is  well  settled  that  judgments  of  a  court 
of  competent  jurisdiction  are  not  subject  to  collateral  attack  unless  they  are 
void  and  by  void  is  meant  that  they  are  an  absolute  nulUty. 

Proffer  was  made  in  the  claim  for  pension  of  the  decree  to  show 
competency  on  the  part  of  Tippin  to  marry  when  he  married  the 
claimant,  and  its  validity  can  be  called  in  question  collaterally,  not 
for  any  erroneous  exercise  of  jurisdiction  on  the  part  of  the  court 
rendering  it,  but  only  for  want  of  jurisdiction  of  the  parties  or  the 
cause  of  action  only. 

Doubtless  on  writ  of  error  an  appellate  court  of  Colorado  would 
hold  that  the  decree  was  erroneous  and  remand  the  case  for  trial  by 
a  jury  as  the  statute  provides,  it  having  been  tried  by  the  court,  an 
erroneous  exercise  of  jurisdiction;  but  nothing  in  the  case  cited  by 
the  law  division  is  authority  for  holding  that  the  validity  of  the 
decree  when  attacked  collaterally  can  be  held  to  be  void  and  with- 
out effect.  Until  avoided  by  a  court  of  competent  jurisdiction,  the 
decree  must  be  given  full  faith  arid  credit. 

For  the  foregoing  reasons  the  action  complained  of  is 

Beversed. 
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No.  137. 
Instructions  to  Commissioner  of  Pensions. 

Decided  May  26,  1920. 

Act  of  May  1,  1920,  Sections  2  and  6 — Date  of  Commencement  of  Obiqinal 

AND  Increased  Rate. 

My  Dear  Mr.  (Commissioner: 

Your  communication  of  May  13,  1920,  has  received  my  most  care- 
ful consideration.  You  invite  attention  to  certain  provisions  of 
sections  2  and  6  of  the  recent  act  of  CJongress  entitled  "An  act  to  re- 
vise and  equalize  rates  of  pension  to  certain  soldiers,  sailors,  and 
marines  of  the  Civil  War  and  War  with  Mexico,"  etc.,  approved 
May  1,  1920. 

Section  2  of  said  act  is  as  follows: 

That  every  person  who  served  ninety  days  or  more  in  the  Army,  Navy,  or 
Marine  Corps  of  the  United  States  during  the  Civil  War,  and  who  has  been 
honorably  discharged  therefrom,  or  who,  having  so  served  less  than  ninety 
days,  was  discharged  for  a  disability  incurred  in  the  service  and  in  the  line  of 
duty,  or  is  now  upon  the  pension  rolls  as  a  Civil  War  veteran,  and  every  per- 
son who  served  sixty  days  or  more  in  the  War  with  Mexico,  or  oh  the  coasts 
or  frontier  thereof,  or  en  route  thereto,  during  the  war  with  that  nation,  and 
was  honorably  discharged  therefrom,  and  who  is  now,  or  hereafter  may  be- 
come, by  reason  of  age  and  physical  or  mental  disabilities,  helpless  or  blind,  or 
so  nearly  helpless  or  blind  as  to  require  the  regular  personal  aid  and  attendance 
of  another  person,  shall  be  entitled  to  and  shall  be  paid  a  pension  at  the  rate 
of  $72  per  month. 

Section  6  states  when  the  pension,  or  increase  of  pension,  provided 
for  in  said  act  shall  commence,  and  is  as  follows : 

That  the  pension  or  increase  of  pension  herein  provided  for,  as  to  all  per- 
sons whose  names  are  now  on  the  pension  roll,  or  who  are  now  in  receipt  of  a 
pension  under  existing  law,  shall  commence  at  the  rates  herein  provided,  from 
the  date  of  the  approval  of  this  act,  or  under  section  2  hereof,  when  the 
requisite  condition  Is  shown  to  exist  after  the  approval  of  this  act ;     ♦    •    • 

You  submit  the  question,  when  is  the  "  requisite  condition  shown 
to  exist"?  You  state  that  in  no  previous  pension  legislation  is  con- 
tained the  same  or  similar  language  "  as  to  the  reason  for  the  com- 
mencement of  a  pension,"  and  request  directions  from  this  depart- 
ment as  to  how  the  same  shall  be  determined. 

Section  2  provides  the  rating  of  $72  per  month  for  mental  or 
physical  disability  from  any  cause  resulting  in  helplessness  "such 
as  to  require  the  regular  personal  aid  and  attendance  of  another 
person";  and  section  6  provides  that  such  rating  shall  commence 
from  the  date  "  when  the  requisite  condition  is  shown  to  exist  after 
the  approval  of  this  act."    In  other  words,  when  the  requisite  condi- 
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tion  of  disability  is  established  subsequent  to  the  approval  of  said 
act,  from  that  date  the  $72  rating  is  to  commence. 

Since  said  rating  is  dependent  upon  the  existence  of  a  condition  of 
mental  or  physical  disability  resulting  in  helplessness  such  as  to 
require  the  regular  personal  aid  and  attendance  of  another  person, 
it  is  evident  that  the  best  and  most  satisfactory  evidence  of  the 
existence  of  such  condition  of  disability  that  could  be  produced 
would  be  the  certificate  of  an  official  medical  examination  by  a  board 
of  competent  and  disinterested  examining  surgeons  establishing  the 
same.  Such  certificate,  as  a  matter  of  course,  to  be  subject  to  the  re- 
view and  approval  of  the  medical  officers  of  your  bureau  as  in  all 
other  cases. 

The  date  of  such  a  certificate  of  medical  examination  is  fixed  by 
statute,  section  4698^  E.  S.,  as  the  date  of  commencement  of  in- 
crease in  all  claims  for  increase  of  pension  on  account  of  nonspecific 
disability  of  service  origin  under  the  general  pension  law,  and  even 
the  existing  first  grade  rating  of  $72  per  month  for  a  similar  condi- 
tion of  helplessness  and  need  of  aid.  Also  the  act  of  July  14,  1892, 
27  Stat.,  149,  which  provides  the  rating  of  $50  per  month  for  a  dis- 
ability requiring  the  frequent  and  periodical,  though  not  regular 
and  constant,  personal  aid  and  attendance  of  another  person,  by  its 
express  and  explicit  terms  makes  said  rating  to  commence  from  and 
after  the  date  of  the  certificate  of  the  examining  surgeon  or  board  of 
examining  surgeons  showing  such  degree  of  disability  and  made 
subsequent  to  the  passage  of  said  act. 

These  enactments  clearly  indicate  that  in  the  view  of  Congress  the 
certificate  of  an  official  medical  examination  is  the  best  evidence  to 
establish  the  existence  of  a  condition  of  pensionable  disability  which 
would  entitle  to  an  increase  of  pension,  and  that  such  increase  should 
commence  from  the  date  of  such  certificate  of  examination. 

The  provisions  of  the  present  act  to  which  you  call  attention 
present  a  precisely  analogous  state  of  affairs.  An  increased  rate  of 
pension  is  provided  for  a  certain  condition  of  mental  or  physical  dis- 
ability, and  it  is  further  provided  that  said  increased  rate  shall  com- 
mence when  the  ^'  requisite  condition  is  shown  to  exist  after  the  ap- 
proval of  this  act."  By  analogy,  the  date  of  a  certificate  of  medical 
examination  establishing  the  existence  of  the  ^^requisite  condition 
after  the  approval  of  this  act"  would  be  the  proper  date  for  the 
commencement  of  said  increased  rate  of  pension. 

I  am  therefore  of  the  opinion  that  the  rating  of  $72  per  month 
provided  by  section  2  of  said  act  should  be  made  to  commence  from 
the  date  of  a  certificate  of  medical  examination  by  a  board  of 
surgeons  establishing  the  existence  of  the  requisite  condition  of 
disability  after  the  approval  of  said  act. 

Payne,  Secretary. 
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No.  138. 
JnuA  E.,  AS  Widow  of  Michael  Naole. 

Decided  June  8,  1920, 

Act  of  July,  16,  1918 — Income — Soldiers*  Relief  Fund  of  Boston, 

Massachusetts. 

Money  received  by  a  claimant  from  the  Soldiers*  Relief  Fund  of  Boston,  Massa- 
chusetts, is  not  an  income.  It  Is  municipal  aid  rendered  in  cases  of  in- 
digency, and  is  not  an  enforceable  right 

Hopkins,  Assistant  Secretary, 

Julia  E.  filed  December  4,  1918,  an  application  foi  pension  under 
the  act  of  July  16,  1918,  40  Stat.,  903,  as  widow  of  Michael  Nagle, 
deceased  November  2,  1918,  who  served  as  an  enlisted  man  in  Com- 
pany K,  Sixth  Massachusetts  Infantry,  War  with  Spain.  The  claim 
was  rejected  May  16,  1919,  on  the  ground  that  the  claimant  has  an 
actual  net  income  in  excess  of  $250  per  annum  in  the  form  of  an 
allowance  of  $50  per  month  from  the  Soldiers'  Selief  Fund  of  Bos- 
ton, Massachusetts.  From  this  action  an  appeal  was  entered  Novem- 
ber 20, 1919. 

Five  children  of  the  soldier,  three  by  a  former  wife  and  two  by 
the  claimant,  all  under  the  age  of  16  years,  live  with  the  claimant 
and  are  cared  for  by  her;  and  so  far  as  shown  by  the  evidence  she 
has  no  property  of  any  kind  or  description  worthy  of  mention. 

Section  18,  chapter  79,  Bevised  Laws  of  Massachusetts,  as  amended 
by  section  1,  chapter  116,  General  Acts  of  1916,  is  as  follows : 

If  a  person  who  served  in  the  army  or  navy  of  the  United  States  in  the 
war  of  the  rebeUlon  and  received  an  honorable  discharge  from  all  enlistments 
therein,  and  who  has  a  legal  settlement  in  a  city  or  town  in  the  commonwealth, 
becomes,  from  any  cause  except  his  own  criminal  or  wilful  misconduct,  poor 
and  entirely  or  partially  unable  to  provide  maintenance  for  himself,  his  wife 
or  minor  children  imder  the  age  of  sixteen  years,  or  for  a  dependent  father 
or  mother;  or  if  such  person  dies  leaving  a  widow  or  such  minor  children 
or  a  dependent  father  or  mother  without  proper  means  of  support,  such  sup- 
port shall  be  accorded  him  or  his  said  dependents  as  may  be  necessary  by 
the  city  or  town  in  which  they  or  any  of  them  have  a  legal  settlement;  but 
should  such  person  have  all  the  said  qualifications  except  settlement,  his  widow, 
who  has  acquired  a  legal  settlement  in  her  own  right  before  the  first  day  of 
January  in  the  year  nineteen  hundred  and  ten,  which  settlement  has  not  been 
defeated  or  lost,  shall  also  be  eligible  to  receive  relief  under  the  provisions 
of  this  section.  Such  relief  shall  be  furnished  by  the  mayor  and  aldermen  or 
the  selectmen,  or,  in  the  city  of  Boston,  by  the  soldiers*  relief  commissioner,  sub- 
ject, however,  to  the  direction  of  the  city  council  of  said  city  as  to  the  amount 
to  be  paid.  The  beneficiary  shall  receive  such  relief  at  home,  or  at  such  other 
place  as  the  mayor  and  aldei*men,  selectmen  and  soldiers*  relief  commissioner, 
may  deem  proper,  but  he  shall  not  be  required  to  receive  the  same  at  an  alms- 
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house  or  public  Institution  unless  his  physical  or  mental  condition  requires  it, 
or  unless  his  parents  or  guardian  so  elects,  in  case  he  is  a  minor. 

Section  1,  chapter  58,  General  Acts  of  1917,  extended  the  pro- 
visions of  said  section  18,  as  amended,  to  the  widows  of  men  who 
served  in  the  Spanish  War  or  in  the  Philippine  Rebellion. 

In  his  letter  to  the  Commissioner  of  Pensions,  dated  April  13, 
1919,  the  Commissioner  of  State  Aid  and  Pensions  of  Massachusetts 
stated,  relative  to  the  statutory  provisions  above  set  forth  and  the 
administration  thereof,  as  follows : 

*    *    *    This  is  a  permissive  law,  not  mandatory.    ♦    ♦    • 

The  recipient  must  be  in  necessitous  circumstances  and  if  the  condition  im- 
proves the  aid  ceases. 

Soldiers'  relief  is  paid  in  many  cases  while  the  widow's  claim  for  pension 
is  pending  and  is  suspended  when  the  pension  is  granted. 

Many  widows  of  Spanish  War  veterans  have  been  obliged  to  ask  for  this 
aid  as  they  were  not  eligible  for  a  pension,  not  being  able  to  prove  that  the 
veteran  died  from  wounds  or  disease  contracted  in  the  line  of  duty. 

It  is  thus  apparent  that  such  money  as  this  claimant  receives 
through  the  soldiers'  relief  fund  of  Boston  is  not  inco^ne  in  any  sense 
of  the  word,  but  merely  State  or  municipal  aid  provided  for  certain 
soldiers,  their  widows  and  children,  if  indigent.  Indigence  can  not 
be  considered  as  a  source  of  income,  or  as  creative  of  title  to  prop- 
erty or  of  an  enforceable  right  thereto. 

The  claim  is  remanded  for  read  judication  in  accordance  with  the 
decision  in  the  Allison  case,  Advance  Sheet,  No.  131,  Vol.  20,  P.  D., 
and  the  action  complained  of 

Beversed, 


No.  139. 
Eliza  A.,  as  Former  Widow  of  Joshua  W.  Mudqe. 

Decided  June  Uy  1920. 

Act  of  September  8,  1916 — Divobce  Decree  Obtained  by  Claimant  fob  Pkn- 
siON — When  Binding,  as  to  Facts  Found  by  the  Court. 

The  claimant  obtained  a  divorce  from  her  second  husband  on  her  own  applica- 
tion and  her  claim  as  former  widow  of  her  first  husband  was  rejected  on 
the  ground  that  the  divorce  obtained  by  her  was  not  without  fault  on  her 
part. 

The  evidence  shows  the  libelee  was  personally  served  and  that  there  was  no 
collusion  in  the  divorce  proceedings.  It  also  shows  the  libelee  was  not 
induced  or  misled  by  the  claimant,  through  any  deception  or  artifice,  into 
deserting  her,  and  the  court  found  the  husband  guilty  of  desertion. 

Held:  As  there  was  personal  service  upon  the  libelee  and  the  issue  of  deser- 
tion tried  by  the  court,  its  finding  as  to  desertion  must  be  accepted  as 
conclusive. 


DECISIONS  RELATING  TO  PENSIONS.  453 

The  evidence  satisfactorily  shows  the  decree  was  obtained  without  fault  on  the 
part  of  clainmnt. 

Hopkins,  Assistant  Secretary. 

Eliza  A.  Baker  was  allowed  pension  under  the  general  law  as 
widow  of  Joshua  W.  Mudge,  who  served  in  Company  E,  Thirty- 
eighth  Massachusetts  Infantry,  and  who  died  February  17,  1880. 
She  was  married  October  29,  1882,  to  Mark  Baker,  and  her  name 
was  dropped  from  the  roll.  She  obtained  a  divorce  nisi,  January  29, 
1919,  from  Baker,  which  became  absolute  July  30, 1919,  and  August 
1,  1919,  as  former  widow  of  the  soldier,  she  filed  an  application  for 
renewal  of  pension  under  the  act  of  September  8,  1916,  section  2,  39 
Stat.,  844.  The  claim  was  rejected  November  20,  1919,  after  special 
examination,  on  the  ground  that  she  was  not  divorced  from  Baker 
without  fault  on  her  part.  Reopening  was  denied  December  13, 
1919,  and  an  appeal  was  entered  December  31, 1919. 

Both  the  claimant  and  Baker  have  always  lived  in  Boston,  Mass., 
since  their  marriage,  and  the  decree  was  granted  by  the  superior 
court  of  Suffolk  County  on  the  ground  of  desertion.  In  Massachu- 
setts marital  desertion  must  have  continued  three  years  or  more  next 
to  filing  the  libel  to  be  a  cause  for  divorce.  The  libel  was  filed  and 
the  summons  was  issued  August  13,  1918,  and  the  libelee  was  per- 
sonally served  September  18,  1918. 

Collusion  of  parties  to  a  suit  for  divorce  would  make  the  decree 
void,  but  in  this  case  there  was  no  collusion.  If  the  decree,  though 
valid,  was  not  obtained  without  fault  on  the  part  of  the  claimant 
she  would  be  without  title  to  renewal  of  pension  as  former  widow 
of  the  soldier  under  the  act  invoked. 

The  view  on  which  the  bureau  -adjudicated  the  claim  seems  to  be 
either  that  as  a  matter  of  fact  Baker  did  not  desert  the  claimant  or 
that  claimant  induced  him  to  agree  to  a  separation  with  the  inten- 
tion of  charging  him  with  marital  desertion  in  order  to  obtain  a 
decree  on  that  ground. 

As  there  was  personal  service  of  the  summons  the  finding  of  the 
court  as  to  the  fact  of  desertion  should  be  accepted  as  conclusive  of 
that  fact.  So  also  had  there  been  a  constructive  service,  if  the  bureau 
be  satisfied  that  thereby  or  otherwise  the  libelee  had  personal  knowl- 
edge of  the  pendency  of  the  suit. 

However,  had  Baker  through  deception  or  artifice  been  induced  or 
misled  by  the  claimant  into  desertion,  then  she  would  not  have  ob- 
tained the  decree  without  fault  on  her  part;  but  such  is  not  satis- 
factorily shown.  That  there  was  a  separation  of  three  years  dura- 
tion is  well  established.  Had  there  been  merely  a  separation  by 
mutual  agreement,  as  he  testified,  it  is  not  understood  why,  on  occa- 
sions when  she  visited  him,  both  should  have  conducted  themselves 
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as  they  would  had  there  been  a  legal  separation.  He  was  old  and 
decrepit  and  for  this  reason,  being  solicitous  for  his  welfare,  she 
would  at  intervals  visit  him,  but  strained  relations  existed  at  all 
times  between  them  following  their  separation.  He  emphatically 
denied  that  he  was  guilty  of  marital  desertion  and  she  asserted  with 
equal  positiveness  that  he  was,  and  it  seems  she  was  able  to  convince 
the  court  by  her  own  testimony  and  that  of  two  other  persons  that  he 
did  actually  desert  her. 

The  action  complained  of  is 

Reversed. 


No.  140. 
Katherine,  as  Widow  op  John  A.  Ryan. 

Decided  June  28,  1920, 
Act  of  July  16,  1918 — Incoicb — Voluntaby  Allotments — ^Allowances. 

A  voluntary  allotment  of  a  soldier  or  sailor  is  not  an  income  within  the  mean- 
ing of  the  act  of  July  16,  1918,  Inasmuch  as  it  can  not  be  enforced. 

An  allowance  by  the  Government  under  the  war  risk  Insurance  act  is  an  Income 
within  the  meaning  of  the  act  of  July  16,  1918,  it  being  a  legal  right  en- 
forceable by  the  beneficiary  against  the  Qoyemm^it 

Hopkins,  Assistant  Secretary. 

Katherine,  as  widow  of  John  A.  Ryan  deceased  August  10,  1918, 
and  late  a  private  in  Company  F,  Fifteenth  Minnesota  Infantry, 
War  with  Spain,  filed  October  18,  1918,  an  application  for  pension 
under  the  act  of  July  16, 1918,  40  Stat.,  903.  The  claim  was  rejected 
November  12, 1919,  on  the  ground  that  at  date  of  filing  the  claimant 
was  in  receipt  of  a  net  annual  income  in  excess  of  $250  from  Soldiers' 
Belief  Fund  of  Minnesota  and  from  allowance  and  allotments  on 
service  of  two  sons.  From  this  action  an  appeal  was  entered  No- 
vember 18, 1919. 

The  claimant  owns  a  small  house  in  the  village  of  Rice,  county 
of  Benton,  Minn.,  valued  at  $675,  which  she  occupies  as  a  residence. 
She  stated  in  an  affidavit  filed  April  2,  1919,  that  she  was  in  re- 
ceipt of  $15  per  month  from  the  soldiers'  relief  fund  of  Minnesota. 

She  was  married  to  the  soldier  October  15,  1909,  and  two  of  her 
sons  by  a  former  marriage — Dewey  and  Frederick  Minkel — were^ 
when  she  filed  her  application,  in  the  service  as  enlisted  ipen,  the 
former  in  the  Army  and  the  latter  in  the  Navy.  Frederick  made, 
January  1,  1918,  an  application  for  family  allowance,  naming  his 
mother — ^the  claimant — and  a  sister  as  his  dependents,  and  allotted 
$15  per  month  from  his  pay,  to  which  amount  was  added  the  Gov- 
ernment allowance,  $15  per  month,  under  the  war-risk  insurance  act: 
for  the  mother  $10  and  the  sister  $5  per  month,  making  a  total  of  $30 
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per  month,  payment  of  which  continued  in  effect  to  June  16,  1919, 
there  being  paid  a  total  of  $548. 

Dewey  allotted,  January  1,  1918,  $15  of  his  pay  to  the  claimant, 
but  applied  for  no  allowance,  and  payment  of  allotment  through 
the  War  Bisk  Bureau  was  made  to  June  30,  1918,  $90  in  all.  After 
July  1,  1918,  payment  through  said  bureau  of  allotments  not  carry- 
ing an  allowance  was  discontinued,  and  enlisted  men  were  given 
the  privilege  of  making  such  allotments  through  the  zone  finance 
officer.  There  is  nothing  with  the  papers  to  show  that  the  soldier 
availed  himself  of  such  privilege,  but  that  he  probably  did  ap- 
pears from  statements  of  the  claimant  in  her  aforesaid  affidavit 
filed  April  2, 1919. 

Section  200  of  article  2  of  the  war-risk  act,  40  Stat.,  398,  states 
that  provisions  of  said  article  relating  to  allotments  and  family 
allowances  shall  apply  to  all  enlisted  men  in  the  military  and  naval 
forces  of  the  United  States.  By  section  201  it  is  provided  that 
allotments  to  a  wife,  divorced  wife  allowed  alimony  but  not  re- 
married, child  or  children  (class  A)  shall  be  compulsory,  and  vol- 
untary to  any  other  person  (class  B).    Section  203  is  as  follows: 

That  family  allowances  to  members  of  class  B  shall  be  granted  onl^  If 
and  while  the  member  is  dependent  in  whole  or  in  part  on  the  enlisted  man, 
and  then  only  if  and  while  the  enlisted  man  makes  a  monthly  allotment  of 
his  pay  for  such  member  or  members  equal  to  the  amount  of  the  monthly  family 
allowance  as  hereinabove  specified,    *    •    * . 

Since  March  2,  1899,  by  act  approved  on  that  date,  section  16, 
30  Stat.,  781,  the  Secretary  of  War  has  had  authority  to  permit 
enlisted  men  of  the  Army  to  make  allotments  of  their  pay  for  the 
support  of  their  families  or  relatives  under  circumstances  war- 
ranting such  action. 

It  should  be  borne  in  mind  that  the  sailor  in  making  an  allot- 
ment for  the  support  of  his  mother  and  sister  was  doing  substantially 
nothing  more  than  he  was  doing  prior  to  and  at  enlistment. 

If  a  voluntary  allotment  is  a  gift  or  contribution,  it  is  not  income 
within  the  meaning  of  the  act,  nor  a  source  of  income  of  the  dependent 
until  he  receives  it.  Widow  of  James  Allison;  20  P.  D.,  advance 
sheets  No.  131.  And  such  it  is  unless  it  is  proceeds  from  a  contract 
made  by  the  enlisted  man  for  the  benefit  of  the  dependent.  The 
allowance  is  paid  the  dependent  by  the  Government  by  virtue  of  no 
contract  aside  from  the  contract  of  enlistment,  the  allowance  being 
merely  an  inducement  to  enlist  or  reenlist,  but  the  payment  thereof 
does  not  confer  any  emolument  on  the  enlisted  man.  He  may  take 
advantage  of  such  inducement  if  he  chooses  or  he  may  make  an  allot- 
ment, as  did  the  soldier  Dewey,  without  applying  for  the  allowance ; 
jret  if  he  does  apply,  as  did  the  sailor  Frederick,  the  allowance  will 
be  made  the  dependent,  and  this,  as  has  been  heretofore  said,  without 
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his  having  done  anything  other  than  that  which  he  was  doing  at  and 
prior  to  enlistment.  The  law  conferred  on  every  enlisted  man  a 
privilege;  i.  e.,  to  transmit  through  official  channels  contributions  for 
the  support  of  a  dependent,  and  having  furnished  proof  of  facts  on 
which  the  Government  shall  make  the  allowance  as  the  law  provides, 
the  dependent  has  an  enforceable  right  to  allowance  as  against  the 
Government  but  not  against  the  soldier  or  sailor  for  allotment.  The 
allotment  remains  always,  as  were  his  contributions  for  support  prior 
to  enlistment,  a  mere  gratuity  and  not  income.  Thus  it  is  apparent 
that  there  is  lacking  even  the  consideration  of  a  promise  for  a  promise 
in  support  of  a  contract  relative  to  payment  of  allowance  to  a  depend- 
ent by  the  Government  to  which  the  enlisted  man  is  a  party.  All 
that  has  been  said  applies  only  to  volimtary  allotments  under  the 
war-risk  act. 

The  allotment  made  by  either  of  the  claimant's  sons  is  not  income. 
The  allowance  $10  per  month,  $120  per  annum  to  claimant  is  income. 

The  rental  value  of  the  claimant's  residence  is  not  shown,  nor  do 
the  papers  furnish  information  from  which  it  can  be  determined 
whether  such  money  as  she  received  from  the  Soldiers'  Belief  Fund 
of  Minnesota  is  a  gratuity  or  not.  The  recent  departmental  decision 
in  Julia  E.  Nagle,  20  P.  D.,  advance  sheets  No.  128,  may  probably  be 
in  point. 

Inasmuch  as  it  can  not  be  determined  whether  the  claimant's  income 
exceeds  $250  per  annum,  claim  is  remanded  for  readjudication,  and 
the  action  complained  of  is 

Beversed. 

No.  141. 
Mary,  as  Dependent  Mother  of  James  J.  Cuff. 

Decided  July  24^  J920. 

Pension — Conpensation — ^War    Risk    Insurance    Act — Agreement    Between 
THE  Secretaries  of  the  Interior  and  the  Treasury. 

Where  an  alleged  dependent  mother  files  a  claim  for  pension  and  the  same 
has  been  adjudicated,  but  prior  to  the  filing  of  an  appeal  she  executed  a 
release  and  surrender  of  her  right  to  pension  under  regulations  agreed  upon 
by  the  Secretaries  of  the  Interior  and  Treasury,  the  appeal  will  be  dismissed 
by  this  department. 

Hopkins,  Assistant  Secretary: 

Mary  Cuff  filed  August  16,  1919,  an  application  under  the  provi- 
sions of  section  4707,  R.  S.,  as  amended  by  section  1  of  the  act  of 
June  27,  1890,  as  dependent  mother  of  James  J.  Cuflf,  who  served  in 
the  Army  of  the  United  States  from  May  15,  1917,  to  July  3,  1917, 
on  which  last  date  he  died  in  the  service. 
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The  claim  was  rejected  December  16,  1919,  on  the  ground  that 
the  claimant  was  shown  not  to  be  dependent  within  the  meaning 
of  the  law  invoked,  she  being  in  receipt  of  $25  per  month  as  auto- 
matic insurance,  under  the  provisions  of  the  War  Risk  Insurance  Act. 
which  amount  was  supplemented  by  contributions  from  her  daughter. 
From  this  action  the  present  appeal  was  taken  December  23, 1919. 

It  appears  that  subsequent  to  the  taking  of  the  appeal,  viz,  April 
20,  1920,  pursuant  to  regulations  agreed  upon  between  the  Commis- 
sioner of  Pensions  and  the  Director  of  the  War  Risk  Insurance 
Bureau  of  the  Treasury  Department,  and  approved  by  the  Secretaries 
of  the  Interior  and  Treasury,  the  appellant  executed  the  following 
release  and  surrender  of  all  her  pensionable  rights  as  dependent 
mother  under  existing  law : 

I  hereby  elect  to  apply  for  compensation  under  the  provisions  of  Article  III 
of  the  War  "Risk  Insurance  Act,  and  as  conditions  to  receiving  payment* of 
such  compensation  I  do  hereby  consent  and  agree  as  follows : 

1.  That  the  amount,  if  any,  of  all  gratuities  and  pensions  heretofore  received 
by  me  for  the  whole  or  any  part  of  the  period  for  which  such  compensation  is 
asked  and  granted  shall  be  deducted  from  the  amount  of  compensation  pay- 
able to  me  for  such  period.  i 

2.  That  I  will,  and  do  hereby,  surrender  all  claim  to  any  gratuity  or  pension 
under  existing  law  for  the  period  during  which  such  compensation  is  paid  me. 

If  no  award  of  compensation  is  made  to  me,  then  this  surrender  shall  not 
be  effective. 

Dated  this  20th  day  of  April,  1020. 

(Signed)  Mrs.  Maby  Cuff. 

This  is  an  original  claim  for  pension  as  dependent  mother,  and  as 
the  compensation  for  which  application  has  been  made  by  the  appel- 
lant to  the  War  Risk  Insurance  Bureau  antedates  the  commencement 
of  any  pension  that  could  be  allowed  thereunder,  it  is  manifest  that 
nothing  is  left  for  consideration,  the  claimant  having  surrendered 
all  her  claim  to  any  pension  under  existing  law. 

As  nothing  remains  to  be  decided  by  this  Department  the  appeal 
is  hereby 

Dismissed, 

No.  142. 
Sarah  A.  as  Alleged  Widow  of  Hehry  A.  Herrick. 

Decided  July  2Jfy  1920. 

Mabbiage — Allegation  of  Ceremonial — Divobce  on  Account  of  Adultebt — 

Remabbiaoe — Pennsylvania. 

The  claimant  alleged  a  ceremonial  marriage  in  West  Virginia  and  endeavored 

to  show  a  common-law  marriage. 
Held:  Where  one  alleges  a  ceremonial  marriage  at  a  certain  place  and  time, 

proof  of  a  common-law  marriage  is  not  admissible  in  a  claim  for  pension. 

Solomon,  16  P.  D.,  472. 
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Where  parties  are  divorced  on  the  ground  of  adultery,  the  marriage  of  one  of 
them  to  the  party  with  whom  the  crime  was  committed,  prior  to  the  death  of 
the  other  divorced  spouse  is  absolutely  void  in  tlie  State  of  Pennsylvania, 
regardless  of  where  the  marriage  was  celebrated.  In  re  Stull's  Estate,  185 
Pa.,  62. 

Hopkins,  Assistant  Secretary: 

Sarah  A.  filed,  August  1,  1917,  her  application  for  pension  under 
the  provisions  of  the  act  of  April  19,  1908,  35  Stat.,  64,  as  amended 
by  section  3  of  the  act  of  September  8,  1916,  39  Stat.,  844,  as  widow 
of  Henry  A.  Herrick,  who  served  as  a  private  during  the  Civil  War 
in  Company  F,  5th  Pennsylvania  Heavy  Artillery,  alleging  that  he 
served  in  said  organization  for  90  days  and  saore,  was  honorably 
discharged  from  said  service,  married  her  on  July  7,  1885.  and  died 
on  March  6,  1917,  leaving  her  as  his  lawful  widow  surviving.  The 
claim  was  rejected  July  22,  1919,  on  the  ground  that  the  evidence 
failed  to  establish  that  the  claimant  had  ever  married  the  soldier, 
and  that  she  is  manifestly  unable  to  establisli  such  marriage  as  a 
fact,  therefore  has  no  pensionable  status  under  said  acts  as  his  widow. 

From  this  action  the  present  appeal  was  filed  February  26,  1920^ 
and  the  papers  were  received  in  this  office  on  March  16,  1920. 

The  official  records  of  the  War  Department  show  that  the  soldier 
served  during  the  Civil  War  in  the  organization  alleged  from  June 
5,  1861,  to  August  25,  1862,  and  from  September  1,  1864,  to  June  30^ 
1865,  when  he  was  honorably  discharged. 

The  claim  was  carefully  investigated  by  special  examination  and 
the  evidence  thus  procured  established  the  following  facts:  The 
soldier  died  in  the  State  of  Pennsylvania  upon  the  date  alleged,  and 
in  her  application  for  pension  as  his  widow  the  appellant  based  her 
title  to  pension,  and  claimed  to  be  his  widow,  by  virtue  of  a  cere- 
monial marriage  which  she  alleged  had  been  performed  between 
herself  and  the  soldier  July  7,  1885,  by  one  Squire  Mays  at  Ellen 
Grove  in  the  State  of  West  Virginia. 

She  furnished  the  testimony  of  two  witnesses  who  stated  they 
had  been  present  at  said  ceremony  and  saw  her  married  at  the  time 
and  place  alleged  by  her.  Other  evidence  obtained  however  showed 
beyond  all  question  that  no  such  marriage  ceremony  had  ever  been 
performed  between  the  appellant  and  the  soldier,  and  that  both 
she  and  the  aforementioned  two  witnesses  had  committed  perjury 
when  they  testified  to  the  fact  of  said  marriage.  It  is  shown  by  in- 
controvertible testimony  that  the  justice  of  the  peace  who  she  and 
her  witnesses  stated  performed  said  ceremony  lived  in  the  State  of 
Pennsylvania,  and  never  resided  in  the  State  of  West  Virginia; 
while  one  of  said  witnesses  admitted  that  her  testimony  in  this  re- 
spect was  absolutely  false  and  had  been  obtained  by  the  solicitation 
and  procurement  of  this  appellant.    The  other  witness  is  a  brother 
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of  the  appellant,  85  years  of  age,  whose  mentality  is  so  weakened 
that  he  would  testify  to  any  statement  that  was  put  into  his  mouth. 
On  special  examination  the  appellant  still  adhered  to  her  original 
statement  that  she  was  married  to  the  soldier  by  ceremony  in  the 
State  of  West  Virginia,  and  continued  to  claim  pension  as  his  widow 
by  reason  of  said  ceremonial  marriage.  Since  the  appellant  based 
her  claim  upon  an  alleged  ceremonial  marriage,  performed  by  a 
certain  person  at  a  certain  time  and  place,  it  is  incumbent  upon  her 
to  prove  said  facts;  and  under  the  rulings  of  this  Department  it  is 
not  permissible  for  her  to  controvert  said  assertion  by  attempting 
to  prove  a  marriage  to  the  soldier  at  some  other  time  or  place,  or 
that  she  had  entered  into  a  common-law  marriage  with  the  soldier 
at  some  other  time.  In  the  case  of  Solomon,  16  P.  D.,  472,  the  De- 
partment held : 

•  *  *  Where  a  party  endeavors  to  establish  the  fact  of  a  marriage  by 
the  introduction  of  direct  e%-idence  tending  to  prove  tliat  a  marriage  was 
celebrated  at  a  particular  time  and  place  alleged  by  the  party,  and  such  evi- 
dence fails  to  show  that  It  was  so  celebrated  at  the  alleged  time  and  place^ 
said  party  can  not  prove  cohabitation  and  repute  for  the  purpose  of  raising 
a  presumption  that  a  lawful  marriage  was  contracted  at  some  other  time  and 
place. 

Furthermore,  it  was  established  by  the  evidence  procured  at  the 
special  examination  that  this  appellant  was  first  married  to  one 
Enoch  Mounts  about  1864,  and  that  she  lived  with  him  in  the  rela- 
tion of  husband  and  wife  for  a  number  of  years,  several  children  hav- 
ing been  born  of  said  marriage,  when  she  became  enamored  of  the 
soldier  of  record,  with  whom  she  sustained  adulterous  relations,  and 
her  husband,  Enoch  Mounts,  obtained  an  absolute  decree  of  divorce 
from  her  in  the  Court  of  Common  Pleas  for  Washington  County, 
Pa.,  November  12,  1884,  upon  the  ground  of  her  adultery  with  the 
soldier. 

It  is  also  shown  that  the  soldier  was  first  married  to  one  Rebecca 
Moulden,  and  that  he  lived  with  her  as  his  wife  for  a  number  of 
years,  when  he  deserted  her  for  this  appellant,  who  at  that  time  was 
the  wife  of  Mounts;  that  Bebecca  procured  a  decree  of  absolute 
divorce  from  him  by  reason  of  his  adultery  with  this  appellant  in 
the  Court  of  Common  Pleas  for  Washington  County,  Pa.,  May  27, 
1885,  and  said  Eebecca  survived  until  about  the  year  1890,  when 
she  died. 

It  is  shown  also  by  the  evidence  in  the  case  that  the  appellant's 
first  husband.  Mounts,  lived  until  November  2,  1918,  when  he  died 
at  Washington,  Pa.,  thus  surviving  the  soldier  by  more  than  a  year. 

It  is  the  sole  contention  of  the  appeal  that  a  common-law  mar- 
riage is  shown  to  have  arisen  between  the  appellant  and  the  soldier 
in  the  State  of  Pennsylvania.    Evidence  for  the  purpose  of  estab- 
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lishing  this  fact  was  filed  on  two  occasions  for  the  purpose  of  reopen- 
ing the  claim,  but  was  held  to  be  insufficient  for  that  purpose. 

Under  the  law  of  Pennsylvania,  where  these  parties  resided,  it  is 
immaterial  whether  or  not  such  evidence  shows  the  fact  that  they 
lived  and  cohabited  in  the  State  of  Pennsylvania  for  a  number  of 
years  as  husband  and  wife,  and  were  recognized  as  such  by  their 
neighbors.  Their  association,  under  the  facts  in  this  case,  could  not 
be  taken  as  evidence  of  a  legal  matrimonial  relation. 

The  act  of  March  13,  1815,  of  the  legislature  of  Pennsylvania,  sec- 
tion 9,  Purdon's  Digest,  688,  provides : 

The  wife  or  husband  who  shaU  have  been  guilty  of  the  crime  of  adultery 
shall  not  marry  the  person  with  whom  said  crime  was  committed  during  the 
life  of  the  former  husband  or  wife. 

The  Supreme  Court  of  the  State  of  Pennsylvania  in  the  case  of 
Stull's  Estate,  183  Pa.,  62,  held  that  said  act  prohibited  in  positive 
terms  the  marriage  of  the  guilty  party  and  the  paramour  during  the 
life  of  the  former  husband  or  wife,  and  that  such  marriage  within 
the  prohibited  period  was  void  and  of  no  effect  in  the  State  of 
Pennsylvania  wherever  it  was  contracted. 

It  is  manifest,  therefore,  that  a  marriage,  ceremonial  or  common 
law,  between  these  parties,  regardless  of  the  place  where  it  was  en- 
tered into,  could  not  be  recognized  as  a  valid  marriage  in  the  State 
of  Pennsylvania.  Since  the  appellant's  former  husband.  Mounts, 
who  is  shown  to  have  been  divorced  from  her  on  account  of  her 
adultery  with  the  soldier,  survived  the  soldier  for  more  than  a  year, 
there  was  no  period  during  which  the  union  of  the  appellant  and 
Herrick  could  have  been  a  lawful  marriage  within  the  State  of 
Pennsylvania. 

Under  this  showing  it  is  clear  that  the  appellant's  relation  with 
the  soldier,  adulterous  and  meretricious  at  its  inception,  so  continued 
during  its  existence ;  she  was  never  the  soldier's  lawful  wife  at  any 
time  and  has  no  status  as  his  widow. 

The  rejection  of  this  claim  upon  the  grounds  stated  is 

AffiTmed. 

No.  143. 

Jennie,  as  Widow  of  Jacob  J.  Douglass. 

Decided  August  5,  1920. 

Divorce  Decree — O  h  io — Juki  sdiction — Dom  icile. 

The  claimant  obtained  a  decree  of  divorce  from  her  husband  Callahan,  Septem- 
ber 17, 1917,  out  of  the  Common  Pleas  Court  of  Hardin  County,  State  of  Ohio, 
a  date  when  her  domicile  was  in  the  State  of  Illinois  and  had  been  for  2 
years  prior  to  her  filing  her  petition  for  divorce.  She  swore  in  her  petition 
that  she  had  been  a  resident  of  Ohio  for  3  years,  and  of  Hardin  County 
for  more  than  30  days. 
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The  statutes  of  Ohio  provide  that  the  plaintiff  in  divorce  proceedings  must  have 
been  a  resident  of  the  State  for  at  least  one  year  prior  to  the  filing  of  the 
petition  and  the  action  must  be  brought  in  the  county  where  the  plaintiff  has 
a  bona  fide  residence. 

Held:  A  wife  may  acquire  a  domicile  different  from  that  of  her  husband  when- 
ever It  is  necessary  or  proper  for  her  to  so  do.  Cheever  v.  Wilson,  1  Wall., 
108 ;  Haddock  v.  Haddock,  102  U.  S.,  562. 

The  decree  of  divorce  in  question  was  void  for  want  of  jurisdiction. 

Hopkins,  Assistant  Secretary, 

Jennie,  a  pensioner  under  the  provisions  of  the  third  section  of 
the  act  of  June  27.  1890,  as  widow  of  Jacob  J.  Douglass,  who  served 
during  the  Civil  War  as  a  private  in  Company  G,  8th  Indiana  In- 
fantry, was  dropped  from  the  rolls  February  24, 1906,  because  of  her 
remarriage  to  one  Patrick  A.  Callahan. 

She  filed  October  4,  1917,  an  application  under  the  provisions  of 
section  2  of  the  act  of  September  8,  1916,  39  Stat.,  844,  for  renewal 
of  the  pension,  alleging  therein  that  she  had  been  divorced  from  her 
second  husband,  Callahan,  September  28,  on  her  application  and 
without  fault  on  her  part. 

The  claim  was  rejected  January  15,  1920,  on  the  ground  that  the 
divorce  obtained  by  the  claimant  from  Callahan  was  void  and  she  was 
without  title  to  renewal  of  pension  under  the  act  invoked.  Subse- 
quently, March  6,  1920,  evidence  was  filed  to  reopen  the  claim,  and 
the  claimant  was  informed  it  was  not  deemed  sufficient  to  warrant 
such  action,  reopening  being  refused  March  22, 1920. 

From  said  actions  the  present  appeal  was  taken  March  21,  1920. 

From  the*  evidence  filed  in  support  of  the  appellant's  application 
for  renewal  of  pension  and  that  procured  at  a  special  examination,  it 
appears  that  after  her  marriage  to  Callahan  they  lived  together  as 
husband  and  wife  until  September,  1911,  when  they  separated  and 
never  resumed  marital  relations. 

The  appellant  brought,  July  25,  1917,  a  suit  for  divorce  against 
Callahan  in  the  court  of  common  pleas  for  Hardin  County,  Ohio, 
the  county  of  Callahan's  residence.  He  was  personally  served  with 
summons  in  said  suit  but  failed  to  appear  and  answer,  and  upon  his 
default  a  decree  of  absolute  divorce  was  rendered  in  favor  of  the 
plaintiff  September  28,  1917,  on  the  ground  that  he  had  willfully  ab- 
sented himself  from  her  for  a  period  of  three  years.  On  the  fourth 
day  of  the  following  month  she  filed  her  declaration  for  renewal  of 
pension.  ^ 

The  only  question  presented  for  determination  in  this  case  is 
whether  or  not  the  decree  of  divorce  obtained  by  the  appellant  from 
Callahan  in  Hardin  County,  Ohio,  was  a  valid  one. 

It  was  developed  at  special  examination  that  after  the  appellant 
and  Callahan  separated  in  1911,  she  lived  with  a  widowed  daughter 
at  Columbus,  Ohio,  until  about  the  year  1915,  when  she  went  with 
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said  daughter  to  the  city  of  Chicago,  111.,  where  she  has  since  made 
her  home.  Both  the  appellant  and  her  daughter  testified  positively 
that  Chicago  was  their  home  and  is  their  present  place  of  residence, 
and  has  been  since  they  left  Columbus,  Ohio. 

It  further  appears  that  in  1917  the  appellant  left  her  home  in 
Chicago  for  a  visit  to  Pennsylvania,  and  on  either  going  or  returning 
she  incidentally  stopped  in  the  State  of  Ohio,  and  while  there  went 
to  Hardin  County  in  that  State  and  filed  her  application  for 
divorce.  There  can  be  no  question  from  the  evidence  and  from  the 
admissions  of  the  appellant  that  her  actual  place  of  residence  and 
her  domicile  from  1915  to  the  present  time  has  been  in  the  State  of 
Illinois. 

Section  11980  of  the  Statutes  of  Ohio  of  1910  provides: 

p]xcept  in  an  action  for  alimony  alone  the  plaintiff  must  have  been  a  resi- 
dent of  the  State  at  least  one  year  before  filing  the  petition.  Actions  for 
divorce  or  for  alimony  shall  be  brought  in  the  county  where  the  plaintiff  has 
a  bona  fide  residence  at  the  time  of  filing  the  petition,  or  in  the  county  where 
the  cause  of  action  arose.    ♦    ♦    • 

At  the  time  the  appellant  filed  her  petition  for  divorce  against 
Callahan  in  Hardin  County,  Ohio,  she  was  there,  on  her  own  admis- 
sion, temporarily  on  a  visit,  and  had  no  legal  or  bona  fide  residence 
in  that  place  or  in  that  State  for  a  year  immediately  preceding  the 
filing  of  said  petition,  or  for  any  other  period  since  1915.  In  said 
petition  for  divorce  she  stated,  under  oath,  as  follows: 

That  she  has  been  a  resident  of  the  State  of  Ohio  for  more  than  three  years 
last  past  and  Is  now  a  hona  fide  resident  of  said  county  of  Hardin,  in  said 
State,  and  has  been  for  more  than  30  days  last  past. 

It  is  indisputable  that  the  court  took  cognizance  of  her  statement 
and  granted  the  divorce  on  the  theory  that  the  facts  in  the  case  were 
in  harmony  with  the  allegatioiis  in  said  petition.  This  is  indicated 
in  the  decree  itself.  The  appellant  admits  she  was  in  said  county 
but  a  few  days  prior  to  the  filing  of  said  petition,  and  that  she  left 
the  State  of  Ohio  after  the  petition  was  filed  and  went  to  her  hoAie 
in  Chicago  where  she  remained  until  about  the  time  the  decree  was 
granted,  when  she  returned  on  a  short  visit  to  Hardin  County,  Ohio. 

It  is  manifest  from  the  foregoing  admitted  facts  that  the  claim- 
ant's petition  in  the  divorce  proceedings  was  fraudulent,  and  that 
the  decree  of  divorce  was  granted  by  the  court  in  the  absence  of 
knowledge  of  the  fact  that  under  the  statutes  of  the  State  of  Ohio 
it  had  no  jurisdiction  to  render  a  decree  in  the  suit. 

Furthermore,  it  is  apparent  that  this  decree  of  divorce  was 
obtained  by  the  appellant  solely  for  the  purpose  of  enabling  her  to 
obtain  renewal  of  pension  as  a  remarried  widow,  and  therefore  it 
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should  be  scrutinized  with  more  than  usual  care,  and  no  force  given 
to  it  unless  it  conformed  strictly  to  the  laws  of  the  State  of  Ohio. 

It  has  been  strenuously  contended  that  inasmuch  as  it  is  a  general 
rule  of  law  that  the  domicile  of  the  wife  is  the  domicile  of  the  hus- 
band, the  decree  under  consideration  was  valid.  This  contention, 
» however,  is  unsound.  It  may  be  conceded  that  for  general  purposes 
the  domicile  of  the  wife  is  determined  by  that  of  the  husband,  but 
in  divorce  proceedings  this  is  not  the  general  rule* 

In  the  case  of  Cheever  v.  Wilson,  9  Wall.,  108,  the  Supreme  Court 
of  the  United  States  said : 

But  a  wife  may  acquire  a  domicile  different  from  that  of  her  husband  when- 
ever it  is  necessary  or  proper  that  she  should  have  such  separate  domicile,  and 
away  from  the  domicile  of  marriage,  or  the  place  or  State  where  the  marital 
offense  was  committed. 

In  the  case  of  Haddock  v.  Haddock,  102  U.  S.,  562,  the  Supreme 
Court  cited  the  said  case  with  approval  and  the  doctrine  therein  laid 
down. 

In  the  case  of  Bowen  v.  Bowen,  12  Ohio  N.  P.,  221,  it  was  held : 

Domicile  in  Ohio  for  the  purpose  of  obtaining  divorce  can  be  acquired  only 
by  absolutely  abandoning  the  former  residence  outside  of  the  State. 

The  converse  of  this  proposition,  as  presented  by  the  facts  in  this 
case,  would  unquestionably  be  true. 

That  the  foregoing  conclusion  as  to  this  appellant's  bona  fide 
residence  must  necessarily  obtain  arises  from  the  fact  that  in  her 
petition  for  divorce  from  Callahan  she  charges  him  with  "  willful 
absence "  fop  three  years.  Since  Callahan  remained  in  the  matri- 
monial domicile  in  Ohio  he  could  not  have  been  willfully  absent  from 
the  claimant  unless  she  admits  a  residence  during  that  period  in 
Illinois. 

In  divorce  proceedings  generally  it  is  the  residence  of  the  plaintiff, 
not  of  the  defendant,  which  gives  a  court  jurisdiction,  and  in  the 
State  of  Ohio,  where  the  statute  explicitly  provides  that  "  plaintiff 
must  have  been  a  resident  of  the  State  at  least  one  year  before  filing 
the  petition,"  it  is  too  evident  to  admit  of  argument  that  where  the 
facts  show  the  plaintiff  was  not  such  a  resident  for  one  year  the 
court  can  not  have  jurisdiction  to  decree  a  divorce. 

In  this  case  the  established  facts  show  thit  the  appellant  left  the 
State  of  her  residence,  Illinois,  for  a  visit  in  the  State  of  Pennsyl- 
vania, and  incidently  went  into  Hardin  County,  Ohio,  the  domicile 
of  her  husband,  Callahan,  remained  there  just  long  enough  to  in- 
stitute a  suit  for  divorce  for  the  purpose  of  enabling  her  to  apply 
for  a  renewal  of  pension,  and  then  returned  to  her  residence  in 
Illinois. 
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Although  no  judicial  decision  directly  construing  the  Ohio  statute 
has  been  found  in  that  State,  the  Supreme  Court  of  North  Carolina, 
in  passing  upon  the  identical  question  under  a  similar  statute  with 
regard  to  domicile  in  a  divorce  proceeding,  in  Schonwald  v,  Schon- 
wald,  55  N.  C,  367,  held : 

The  three  years'  residence  required  by  the  act  of  the  assembly^  ch.  29,  sec 
7,  Rev.  Stat.,  of  the  petitioner  in  a  suit  for  a  divorce,  previously  to  filing  a 
petition,  or  bill,  must  be  an  actual  residence;  and,  when  the  wife  sues,  the 
legal  maxim  that  "her  domicile  is  that  of  her  husband,"  Will  not  avail  In 
the  stead  of  an  actual  residence. 

The  department  is  clearly  of  the  opinion  that  the  Common  Pleas 
Court  of  Hardin  County,  Ohio,  had  no  jurisdiction  to  render  the 
decree,  and  that  it  was  consequently  void. 

The  marriage  between  Callahan  and  this  appellant  never  having 
been  legally  dissolved,  she  has  no  title  to  renewal  of  pension  under 
the  provisions  of  the  second  section  of  the  act  of  September  8,  1916. 

The  rejection  of  the  claim,  and  the  refusal  to  reopen  the  same  on 
the  ground  stated  was  not  error,  and  is 

Afftrmed. 

No.  144. 

< 

Mary  R.,  as  Widow  of  Samuel  Jaices. 

Decided  August  5, 1920, 
LEPBbsY — Incubation  Period — Pbesuicption.     ■ 

The  exact  period  of  time  between  a  possible  infection  of  leprosy  and  its  appear- 
ance can  not  be  definitely  fixed,  but  is  from  2  to  20  yeara 

Held:  The  soldier  served  in  the  Philippine  Islands,  he  was  pensioned  for  lep- 
rosy, he  died  of  said  disease,  and  the  record  shows  facts  from  which  it  i»  a 
warrantable  presumption  that  he  contracted  the  fatal  disease  in  service  and 
line  of  duty  in  the  Philippine  Islands. 

Hopkins,  Assistant  Secretary, 

Samuel  James  served  almost  continuously  from  December  8, 1881, 
to  August  18,  1909,  when  he  was  discharged  for  leprosy  contracted 
in  service  and  line  of  duty.  He  was  allowed  pension  therefor  at 
rate  of  $72  a  month,  and  died  of  said  disease  June  18.  1918.  His 
widow  was  allowed  pension  at  rate  of  $12  a  month  imder  the  general 
law,  and  $2  for  a  minor  child. 

She  entered  an  appeal  May  27, 1919,  contending  that  under  section 
314  of  the  act  of  October  6,  1917,  commonly  known  as  the  war-risk 
insurance  act,  she  was  entitled  to  $25  a  month. 

The  department  in  its  decision  promulgated  February  2,  1920, 
stated  that  the  report  from  the  Commissioner  of  Pensions  accompanj^- 
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ing  the  papers  showed  that  the  allowance  of  the  $12  rate  was  based 
upon  the  presumption  that  the  fatal  disease  was  contracted  in  the 
United  States. 

A  statement  made  bv  the  late  soldier  to  a  board  of  examiners  indi- 
cated  that  he  had  service  in  the  Philippines,  which  fact  did  not 
appear  in  the  record,  and  the  department  concluded  that  further 
information  should  be  obtained  from  the  War  Department  as  to 
the  soldier's  service,  and  reversed  the  action  of  the  bureau  for  such 
purpose  and  read  judication  of  the  claim. 

The  instructions  were  duly  complied  with,  but  the  claim  was 
again  rejected  April  15,  1920,  on  the  ground  that  the  evidence  on 
file  failed  to  show  that  the  soldier's  fatal  leprosy  had  its  origin  in 
or  during  the  War  with  Spain  or  the  Philippine  Insurrection,  and 
an  appeal  was  entered  from  this  action  June  17, 1920. 

The  report  from  the  War  Department  recently  obtained  shows 
that  the  soldier  served — 

June  30,  *98,  on  steamer  City  of  Sidney,  in  harbor  of  Manila,  P.  I.;  thence 
to  July  12,  '99,  at  different  hospitals  at  or  near  Manila,  P.  I.,  when  trans- 
ferred to  United  States.    ♦     •    ♦ 

The  department  in  its  former  decision  said  in  regard  to  leprosy : 

It  is  a  well-lcnown  fact  that  leprosy  is  not  indigenous  to  this  country,  and 
it  is  not  at  all  probable  that  the  soldier  contracted  the  disease  in  the  United 
States.  It  is  a  well-known  fact  that  the  disease  is  common  in  the  Philippines, 
and  that  the  incubation  i>eriod  is  long  and  has  to  be  reckoned  in  years. 

The  Commissioner  of  Pensions  in  his  recent  report  on  the  case 
stated : 

The  appeal  contends  that  the  adverse  action  of  the  bureau  was  not  in  accord- 
ance with  the  views  expressed  by  tlie  department  In  its  former  decision,  i.  e., 
that  leprosy  was  not  indigenous  to  the  United  States  and  that  it  was  not  at 
all  probable  that  the  disease  was  contracted  in  the  United  States.  As  cases 
of  this  disease  are  known  to  have  be<»n  contracted  in  this  country,  and  as  there 
is  no  evidence  of  its  existence  until  nine  years  after  the  soldier  left  the 
Philippine  Islands,  the  action  of  rejection  is  adhered  to. 

In  regard  to  the  dute  of  the  earliest  observed  manifestations  of 
the  disease,  in  the  case  of  the  soldier,  although  not  recognized  in  the 
record  as  such,  it  is  noted  that  the  report  from  the  records  of  the 
War  Department  show  he  was  treated  in  September,  1906,  for  multi- 
ple fibrous  tumors  of  the  face. 

As  pointed  out  in  the  previous  decision,  the  incubation  period  of 
leprosy  must  be  reckoned  in  years.  "  The  period  of  incubation  is 
indefinite,  some  cases  having  followed  infection  by  a  few  months, 
others  by  as  much  as  20  years."  Prof.  William  Pepper,  Textbook 
of  Theory  and  Practice  of  Medicine  by  American  authors. 

Preceding  the  characteristic  clinical  detormlnatlon  of  leprosy  into  its  well- 
marked  tyr>es  there  is  a  period  of  inc^ibaiion.    This  is  variously  estimated  at 
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from  two  to  twenty  years.  It  Is  apparent  that  the  exact  period  of  time  between 
a  possible  infection  and  the  appearance  of  the  disease  can  not  be  fixed.  In- 
sidious at  besti  the  disease  may  be  miwittlngly  contracted,  and  the  victim  have 
changed  his  domicile  many  times  before  the  appearance  of  the  symp- 
toms. *  ♦  •  Prof.  Isadore  Dyer,  American  Textbook  on  Genlto-Urinary 
Diseases,  Syphilis,  and  Diseases  of  the  Skin. 

It  is  apparent  from  the  preceding  quoted  authorities  that  the 
duration  of  the  incubation  period  of  leprosy  makes  it  quite  possible 
for  the  soldier  to  have  contracted  the  disease  while  he  was  serving 
in  the  Philippines,  where  the  disease  is  common.  If  we  indulge  at 
all  in  presumption,  it  would  be  more  logical  to  presume  he  con- 
tracted the  disease  before  his  return  to  the  United  States. 

The  department  in  determining  a  claimant's  right  to  pension  has 
uniformly  resolved  all  reasonable  doubts  in  his  favor  and  will  do  so 
in  the  present  case,  and  hold  the  claimant  entitled  to  the  increased 
rate  provided  in  the  war-risk  insurance  act,  section  314, 40  Stat.,  408. 

Reversed. 


No.  145. 


Alma  N.,  as  Widow  of  Henry  R.  Eiedel. 

Decided  September  U,  1920. 

Act  of  July  16,  1918 — Act  of  Apbil  22,  1918 — Act  of  Mauch  2,  1899 — Regulab 

Army — United  States  Volunteers. 

Members  of  the  United  States  Volunteers  who  were  enlisted  under  the  act  of 
March  2,  1899,  were  not  members  of  the  Regular  Array,  but  were  Volunteer 
officers  or  enlisted  men,  and  their  widows  are  entitled  to  pension  as  such 
under  the  act  of  July  16,  1918.  Anna,  widow  of  Oscar  J.  R.  de  Rochmont. 
20  P.  D..  361— Advance  Sheets  No.  104. 

Hopkins,  Assistant  Secretary. 

Alma  N.  filed,  July  29,  1918,  an  application  for  pension  under  the 
provisions  of  the  act  of  July  16,  1918,  40  Stat.,  903,  as  widow  of 
Henry  R.  Riedel,  who,  she  alleged,  served  during  the  Philippine  in- 
surrection as  a  private  in  Company  G,  Thirty-first  United  States 
Volunteer  Infantry,  for  more  than  90  days,  had  been  honorably  dis- 
charged from  said  service,  was  married  to  her  May  6,  1903,  and  died 
February  4,  1913,  leaving  her  as  his  lawful  widow  surviving,  with- 
out other  means  of  support  than  her  daily  labor  and  a  net  annual 
income  not  exceeding  $250  per  year. 

This  claim  was  rejected  May  22,  1920,  on  the  ground  that — 

The  soldier  did  not  render  any  actual  military  service  In  the  Philippine  insur- 
rection, as  he  was  not  stationed  In  hostile  territory  during  the  period  of  his 
onljr  alleged  service,  from  July  19,  1899,  to  Decemhei*  4,  18W,  and  said  service 
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was  subsequent  to  the  Spanish  War,  which  Is  held  to  have  terminated  April  11, 
1899,  and  prior  to  the  Chinese  Boxer  rebellion,  which  commenced  June  16,  1900, 
and  terminated  October  1,  1900. 

From  this  action  of  rejection  an  appeal  was  taken  May  26,  1920. 

The  act  of  July  16,  1918,  40  Stat.,  902,  under  the  provisions  of 
which  this  claim  for  pension  is  made,  provides  in  the  first  section 
as  follows : 

That  from  and  after  the  passage  of  this  act,  if  any  volunteer  officer  or  en- 
listed man  who  served  ninety  days  or  more  in  the  Army,  Navy,  or  Marine  Corps 
of  the  United  States  during  the  War  with  Spain  or  the  Philippine  insurrection, 
between  April  twenty-first,  eighteen  hundred  and  ninety-eight,  and  July  fourth, 
nineteen  hundred  and  two,  inclusive,  service  to  be  computed  from  date  of  en- 
listment to  date  discharge,  or  any  officer  or  enlisted  man  of  the  Regular 
Establishment  who  rendered  ninety  days*  or  more  actual  military  or  naval 
service  in  the  United  States  Army,  Navy,  or  Marine  Corps  in  the  War  with 
Spain  or  the  Philippine  insurrection,  between  April  twenty-first,  eighteen  hun- 
dred and  ninety-eight,  and  July  fourth,  nineteen  hundred  and  two,  inclusive, 
or  as  a  participant  in  the  Chinese  Boxer  rebellion  campaign,  between  June  six- 
teenth, nineteen  hundred,  and  October  first,  nineteen  hundred,  and  who  has 
been  honorably  discharged  therefrom,  has  died,  or  shall  hereafter  die  leaving 
a  widow  without  means  of  support  other  than  her  daily  labor  and  an  actual 
net  income  not  exceeding  $250  per  year,  or  leaving  a  minor  child  or  children 
under  the  age  of  sixteen  years,  such  widow  shall,  upon  due  proof  of  her  hus- 
band*s  death,  without  proving  his  death  to  be  the  result  of  his  Army  or  Navy 
service,  be  placed  on  the  pension  roll  from  the  date  of  the  filing  of  her  applica- 
tion therefor  under  this  act  at  the  rate  of  $12  per  month  during  her  widow- 
hood, and  shall  also  be  paid  $2  per  month  for  each  child  of  such  officer  or  en- 
listed man  under  sixteen  years  of  age,  and  in  case  of  the  death  or  remarriage 
of  the  widow,  leaving  a  child  or  children  of  such  officer  or  enlisted  man  under 
the  age  of  sixteen  years,  such  pension  shall  be  paid  such  child  or  children  until 
the  age  of  sixteen :  Provided,  That  in  case  a  minor  child  is  insane,  idiotic,  or 
otherwise  permanently  helpless,  the  pension  shall  continue  during  the  life  of 
said  child  or  during  the  period  of  such  disability  and  shall  commence  from  the 
date  of  application  therefor  after  the  passage  of  this  act:  Provided  further. 
That  said  widow  shall  have  married  said  officer  or  enlisted  man  previous  to 
the  passage  of  this  act. 

It  was  pointed  out  very  clearly  by  this  department  in  the  decision 
rendered  in  the  case  of  Anna,  widow  of  Oscar  J.  R.  de  Rochment,  20 
P.  D.,  361-362,  No.  104  advance  sheets,  that  there  was  a  marked  dis- 
tinction between  the  pensionable  conditions  under  said  act  applicable 
to  the  widows  of  men  who  'served  in  the  Regular  Army  and  those 
^ho  served  in  the  Volunteer  Army,  as  follows : 

The  claimants  deceased  husband  served  as  an  enlisted  man  In  the  Regular 
Establishment,  of  which  all  members,  officers  and  enlisted  men  alike,  unless 
they  were  drafted  or  conscripted,  volunteere '.  for  service  therein.  As  neither 
conscription  nor  draft  act  was  in  force  during  the  period  of  the  War  with 
Spain  or  the  Philippine  insurrection,  or  prior  thereto,  or  from  about  the  close 
of  the  Civil  War,  all  members  of  the  Regular  Establishment  during  said  period 
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would  be  voluDteers  witliin  the  meaning  of  the  act  of  July  16,  1918,  If  the  claim- 
ant's deceased  husband  was  such  volunteer,  for  the  reason  stated  in  the  appeaL 
But  as  the  act,  after  providing  pension  for  dependent  widows  of  volunteer 
offlcei's  and  enlisted  men  who  served  90  days  or  more  in  the  Army,  Navy,  or 
Marine  Corps  "  during  "  the  War  with  Spain  or  the  Philippine  insurrection  and 
were  honorably  discharged  from  said  service,  provides  pension  for  dependent 
widows  of  officers  and  enlisted  men  of  the  liegular  Establish meJit  who  ren- 
dered 90  days  or  more  "actual  military  or  naval  service  in  the  United  States 
Army,  Navy,  or  Marine  Corps  in  the  War  with  Spain  or  the  Philippine  insur- 
rection "  and  were  honorably  discharged  therefrom,  it  is  manifest  without  fur- 
ther argument  or  elucidation  tliat  by  the  words  **  volunteer  officer  or  enlisted 
man  "  in  the  connection  in  which  they  are  used  in  the  act,  was  meant  any  per- 
son who  was  commissioned  or  enlisted  in  any  organization  not  a  part  of  the 
Regular  Establishment,  and  such  as  is  usually  known  and  denominated  as  a 
volunteer  organization. 

Had  the  claimant's  deceased  husband  been,  as  contended  in  the  appeal,  a  vol- 
unteer man  in  the  Army ;  had  he  served  in  such  capacity  90  days  or  more  "  dur- 
ing" the  War  with  Spain  or  the  Philippine  insurrection  and  been  honorably  dis- 
charged from  said  service,  she  would  as  his  widow  have  title  to  pension  under 
the  act,  if  dependent  within  the  meaning  thereof.  But  as  he  served  as  an  en- 
listed man  in  the  Regular  Establisliment.  in  order  for  her  to  have  such  title  he 
must  have  rendered  90  days  or  more  "  actual  military  or  naval  service  "  in  the 
United  States  Army,  NaxTi  or  Marine  Corps  "in"  the  War  with  Spain  or  the 
Philippine  Insurrection,  or  as  a  participant  in  the  Chinese  Boxer  rebellion  cam- 
paign, and  been  honorably  discharged  therefrom. 

It  is  manifest  that  the  present  claim  was  adjudicated  and  rejected 
upon  the  theory  that  the  organization  to  which  the  soldier  belonged 
was  a  part  of  the  Begular  Establishment.  If  this  were  the  case,  the 
action  of  rejection  on  the  ground  stated  would  be  correct;  but  if  it  is 
not  it  would  be  clearly  erroneous,  since,  under  the  unmistakable 
language  of  said  act,  this  appellant  would  be  pensionable  thereunder 
if  the  soldier  had  served  for  90  days  or  more  during  the  period  be- 
tween April  21, 1898,  and  July  4, 1902. 

The  question  then  to  be  determined  is  whether  or  not  the 
organization  in  which  the  soldier  served — the  Thirty-first  United 
States  Volunteer  Infantry — was  a  part  of  the  Regular  Establishment 
or  of  the  Volunteer  Armv  of  the  United  States  in  the  War  with 
Spain.  Fortunately  Congress  has  by  statutory  enactment  clearly  de- 
fined what  is  the  Eegular  Army  and  what  the  Volunteer  Army.  In 
the  act  of  April  22,  1898,  30  Stat.,  361,  section  3  is  as  follows: 

The  Regular  Army  is  the  permanent  military  establishment  which  Is  main- 
tained both  in  peace  and  war  according  to  law. 

Section  4  of  said  act  is  as  follows : 

That  the  Volunteer  Army  shall  be  maintained  only  during  the  existence  of 
war,  or  while  war  is  imminent,  and  shall  be  raised  and  organized,  as  in  this 
act  provided,  only  after  Congress  has  or  shall  have  authorized  the  Preai<lent  to 
raise  such  a  force  or  to  call  into  the  actual  service  of  the  United  States  the  mili- 
tia of  the  several  States :  Provided,  That  all  euUstments  for  the  Volunteer  Anu.v 
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8hall  be  for  a  tenn  of  two  years,  unless  sooner  terminated,  and  that  all  officers 
and  men  composing  said  army  shall  be  discharged  from  the  service  of  the  United 
States  when  the  purposes  for  which  they  were  called  Into  service  shall  have 
been  accomplished,  or  on  the  conclusion  of  hostilities. 

8aid  act  then  goes  on  to  provide  for  the  raising  of  the  Volunteer 
Army  and  for  its  apportionment  among  the  several  States  and 
Territories  in  proportion  to  their  population. 

Section  12  of  the  act  of  March  2,  1899,  30  Stat.,  979,  makes  pro- 
vision for  the  raising,  organization,  etc.,  of  the  United  States  Volun- 
teers, to  be  recruited  without  regard  to  the  States  and  Territories,  as 
follows : 

That  to  meet  the  present  exigencies  of  the  military  service  the  President  Is 
hereby  authorized  to  maintain  the  Regular  Army  at  a  strength  of  not  exceed- 
ing sixty-five  thousand  enlisted  men,  to  be  distributed  amongst  the  several 
branches  of  the  service,  including  the  Signal  Corps,  according  to  the  needs  of 
each,  and  raise  a  force  of  not  more  than  thirty-flve  thousand  volunteers,  to  be 
recruited  as  he  may  determine  from  the  country  at  large,  or  from  the  localities 
where  their  services  are  needed,  without  restriction  as  to  citizenship  or  edu- 
cational qualifications,  and  to  organize  the  same  into  not  more  than  twenty- 
seven  regiments  organized  as  are  infantry  regiments  of  war  strength  In  the 
Regular  Army,  and  three  regiments  to  be  comjwsed  of  men  of  special  qualifi- 
cations in  horsemanship  and  niarksmarship,  to  be  organized  as  cavalry  for 
service,  mounted  or  dismounted :  Provided,  That  each  regiment  shall  have  one 
surgeon,  with  the  rank  of  major;  two  assistant  surgeons,  one  of  whom  shall 
have  the  rank  of  captain  and  one  that  of  first  lieutenant,  and  three  hospital 
stewards:  Provided  further,  That  such  increased  regular  and  volunteer  force 
shall  continue  in  service  only  during  the  necessity  therefor,  and  not  later  than 
July  first,  nineteen  hundred  and  one. 

All  enlistments  for  the  volunteer  force  herein  authorized  shall  be  for  the 
term  of  two  years  and  four  months,  unless  sooner  discharge^l. 

The  regiment  in  which  it  is  alleged  the  service  of  this  soldier  was 
rendered  was  raised  and  organized  under  tlie  foregoing  statute, 
and  was  part  of  the  volunteer  force  tlierein  authorized. 

It  is  readily  seen  that  a  clear  and  marked  distinction  is  made,  in 
the  act  itself,  between  the  men  authorized  to  be  enlisted  in  the 
Regular  Army  to  increase  its  strength  to  war  efficiency,  as  therein 
provided,  and  the  force  of  35,000  volunteers  authorized  to  be  re- 
cruited as  therein  designated,  and  organized  into  twenty-seven  regi- 
ments of  infantry,  of  which  the  Thirty-first  United  States  Volunteers, 
wherein  this  soldier's  service  was  rendered,  was  one. 

It  is  too  clear  for  argument  that  under  the  foregoing  enactments 
the  organization  to  which  this  soldier  belonged,  and  in  which  his 
service  was  rendered,  was  not  a  part  of  the  Regular  Army  or  per- 
manent Military  Establishment,  but  met  in  every  particular  the 
statutory  definition  above  given  for  a  volunteer  organization;  and 
there  does  not  appear  to  be  any  justification  either  in  the  statute  or 
in  sound  reason  for  making  any  distinction  between  organizations  of 
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United  States  volunteers  raised  and  organized  under  the  provisions 
of  the  last  above  cited  statute,  and  other  volunteers  raised  and  or- 
ganized under  the  provisions  of  the  act  of  April  22,  1898,  supra. 

The  official  records  of  the  War  Department  show  that  the  hus- 
band of  this  appellant  served  in  the  above  organization  from  July 
19,  1899,  and  was  honorably  discharged  therefrom  on  December  4, 
1899.  His  service  was  therefore  within  the  period  laid  down  in  the 
act  of  July  16, 1918,  supra,  as  the  period  of  pensionable  service. 

This  claim  was  rejected  upon  an  erroneous  view  of  the  law  and  of 
the  service  of  the  soldier,  and  the  claim  is  remanded  for  readjudica- 
tion.  If  this  appellant  is  found  to  be  within  the  provisions  of  said 
act  in  all  other  respects,  her  claim  should  be  admitted.    The  action  is 

Reversed. 
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ACCBUED  PENSION. 

Automatic  increase — ^Beimbursement. 

The  pensioner  was  the  wife  of  a  soldier  during  the  period  of  his  service  in  the 
Civil  War  and  was  In  receipt  of  $12  per  month  as  his  widow  prior  to  the 
passage  of  the  act  of  September  8,  1916.  She  died  May  1,  1917,  her  rate  of 
pension  was  not  increased  after  said  first-mentioned  date,  and  the  accrued 
pension  was  calculated  at  $12  per  month. 

Held:  Section  1  of  the  act  of  September  8,  1916,  automatically  increased  the 
rate  of  pension  of  a  widow  who  was  the  lawful  wife  of  a  soldier  during  the 
period  of  his  service  in  the  Civil  War  to  $20  per  month,  and  said  act  does  not 
contemplate  or  require  an  application  for  such  increase  to  be  filed. 

A  claim  for  such  increase  is  made,  by  law,  a  pending  claim,  and  a  claimant  for 
reimbursement  has  the  right  to  reopen  such  a  claim  in  order- to  increase  the 
amount  of  the  fuml.  Widow  of  John  W.  Day,  18  P.  D.,  435.  Jouett  alias 
Berry,  1146  L.  B.,  476,  overruled. 

Section  496a  of  the  Rules  and  Regulations  of  the  Practice  of  the  Pension  Bureau, 
approved  May  31,  1917,  in  so  far  as  It  is  in  contravention  of  tlie  principles 
enunciated  herein,  is  abrogated. 

Widow  of  Ritchie  Blackwell 313 

Act  of  March  4,  1913. 

If  the  records  as  to  age  in  a  deceased  pensioner's  claim  are  specific  enough  to 
enable  the  bureau  to  automatically  increase  his  rate  under  the  act  of  March  4, 
1913,  then  a  widow,  or  a  claimant  for  reimbursement,  is  entitled  to  such  in- 
crease in  a  claim  for  the  accrued  pension. 

The  rights  of  a  widow  and  a  claimant  for  reimbursement  as  to  an  accrued  pen- 
sion are  identical. 

Case  of  Ennels,  20  P.  D.,  316,  distinguished. 

Thomas  E.  Clary,  pensioner 340 

Death  of  widow — Reimbursement. 

The  soldier  died  leaving  an  accrued  pension  of  $63.90,  which  under  the  facts 
and  law  was  payable  to  his  widow. 

She  was  granted  a  pension  and  died  before  any  part  thereof,  or  the  soldier's 
accrued  pension,  was  paid  to  her. 

Held:  A  claimant  for  reimbursement  on  account  of  a  widow  pensioner  is  not  en- 
titled to  any  portion  of  the  accrued  pension  of  the  soldier  husband.  Such 
could  not  under  the  statute  constitute  any  part  of  her  assets. 

Widow  of  Marvin  H,  Lawrence 376 

471 
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BeimbuTsement — ^Burial  by  State — ^Illinois. 

The  above-named  pensioner  died  when  there  was  accrued  pension  dne  her 
amounting  to  $70.80.  The  superintendent  of  the  Soldiers*  Widows  Home,  at 
Wilmiujcton,  111.,  where  she  died,  filed  a  claim  for  reimbursement  out  of  said 
accrued  pension  for  the  underta Iter's  bill  of  $58.50,  which  had  not  been  paid, 
the  undertaker  holding  said  superintendent  responsible  for  the  same. 

Held:  1.  That  as  said  superintendent  had  not  borne  the  expense  of  the  pen- 
sioner's burial  she  was  not  entitled  to  reimbursement  therefor  within  the 
meaning  of  the  act  of  March  2,  1895. 

2.  That  claimant,  in  contracting  for  such  burial,  was  acting  in  her  official  ca- 
pacity as  superintendent  as  the  agent  of  the  State,  and  to  reimburse  her 
would,  in  effect,  be  to  reimburse  the  State,  which  would  be  contrary  to  the 
spirit  of  the  act  of  March  3,  1905,  prohibiting  the  payment  of  any  accrued 
pension  to  reimburse  any  State,  county,  or  municipal  corporation  for  expenses 
incurred  for  the  last  sickness  or  burial  of  a  deceased  pensioner. 

Jane  L.  Martin 104 

ACT  OF  MABCH  3,  1875. 

Construction — Special  act. 

1.  The  act  of  March  3,  1875.  18  Stat.  U,  part  3,  p.  671.  entitled  "An  act 
granting  pensions  to  the  widows,  children,  dependent  mothers  and  fathers, 
or  orphan  brothers  and  sisters,  of  those  soldiers  who  were  murdered  by 
guerillas  at  Centralia,  Missouri,  in  1864."  is  a  private  or  special  act  and 
subject  to  the  provisions  of  section  4720  of  the  Revised  Statutes  of  the 
United  States,  that  when  the  rate,  commencement,  and  duration  of  the 
pension  allowed  by  special  act  are  not  fixed  by  such  act,  its  commence- 
ment shall  date  from  the  passage  of  the  special  act. 

2.  In  view  of  the  fact  that  no  express  language  is  employed  in  said  act  of 
March  3,  1875,  giving  it  a  retrospective  effect,  the  provisions  of  section 
4720,  Revised  Statutes,  and  the  contemporaneous  construction  of  the  said 
act,  which  has  not  been  overruled  or  modified,  such  construction  should  not 
now  be  disturbed,  and  it  is  hold  that  the  claimants  herein  are  entitled  to 
pension  only  from  the  date  of  the  approval  of  the  act. 

Minora  of  Valentine  T.  Peters 116 

ACT  OF  MABCH  2,  1895. 

Belinquishment — Section  4719,  Revised  Statutes. 

As  pensioner  voluntarily  relinquished  his  pension  in  writing  and  his  name 
was  thereupon  droi)ped  from  the  roll,  and  he  never  during  his  lifetime 
applied  for  restoration  of  such  pension,  he  was  not,  at  his  death,  a  pen- 
sioner nor  an  ai)p1icaiit  for  a  pension,  and  the  widow  has  no  right  to  file 
an  application  for  restoration  of  her  husband's  pension  for  the  purpose  of 
being  i>aid  an  accrued  pension.  The  case  of  the  widow  of  John  O.  Brown 
(14  P.  D.,  IOC)  and  this  are  not  parallel,  as  Brown's  name  was  dropped 
under  the  provisions  of  section  4719  of  the  Revised  Statutes,  which  gives 
the  widow  of  the  former  pensioner  a  right  to  apply  for  restoration,  while 
in  this  case  pensioner  voluntarily  relinquished  his  pension. 

Emma  0.  Thiti,  widow 50 
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ACT  OF  MARCH  3,  1800. 

Fourth  proviso — Continuity  of  cohabitation. 

The  fourth  proviso  of  the  act  of  March  3,  1899,  provides  in  plain,  clear,  and 
unmistakable  terms  that  no  ponsiou  under  any  law  of  the  United  States 
shall  be  granted,  allowed,  or  paid  to  a  widow  who  married  a  soldier,  on 
account  of  whose  service  and  death  pension  is  claimed,  subsequent  to 
March  3,  1899,  and  to  his  military  service,  unless  she  lived  and  cohabited 
with  such  soldier  continuously  from  the  date  of  her  marriage  to  him  to  the 
date  of  his  death,  without  any  exception,  qualification,  or  limitation  what- 
ever. 

Continuity  of  cohabitation  as  husband  and  wife  Is  an  absolute  and  unqualified 
prerequisite  to  the  allowance  or  payment  of  pension  to  a  widow  under  such 
circumstanct>s,  and  it  makes  no  difference  who  was  to  blame  for  the  separa- 
tion of  the  parties,  or  who  was  at  fault,  or  whether  or  not  the  circumstances 
were  such  that  it  was  impossible  for  the  wife  to  live  with  the  soldier;  for  if 
such  continuity  of  cohabitation  is  not  shown  to  have  existed  said  fourth 
proviso  forbids  the  payment  of  pension. 

Neither  this  department  nor  the  Bureau  of  Pensions  has  any  right,  authority, 
or  jurisdiction,  by  a  forced  construction  of  said  fourth  proviso,  to  inject  or 
interpolate  therein  any  exception,  limitation,  or  qualification  whatever  of 
its  plain  and  explicit  terms.  Said  fourth  proviso  speaks  for  itself  in  lan- 
guage which  can  not  be  misunderstood,  and  should  be  executed  as  it  is 
written. 

The  undisputed  and  admitted  facts  in  the  present  claim  conclusively  establish 
that  this  appellant  was  married  to  the  deceased  soldier  subsequent  to 
March  3,  1899,  and  long  after  his  military  service,  and  that  she  did  not  live 
and  cohabit  with  him  as  his  wife  continuously  from  the  date  of  said  mar- 
riage to  the  date  of  his  death. 

Widoic  of  Charles  H.  Rumbold 221 

The  soldier  and  claimant  were  married  December  30,  1901,  and  they  lived  and 
cohabitated  as  husband  and  wife  tliereafter  until  his  death  November  1, 
1914,  save  for  an  occasional  sei)aration,  the  longest  of  such  i)eriods  being 
not  over  three  months,  and  which  was  occasioned  by  a  fit  of  temper  on  the 
part  of  l)oth. 

Held:  Such  separations  can  not  be  termed  noncontlnuation  of  cohabitation 
under  the  acts  invoked. 

Decision  in  the  case  of  Mary,  as  widow  of  Charles  H.  Rumbold,  20  P.  D.,  221, 
distinguished. 

Widow  of  Qustavyus  Bannister 311 

The  claimant's  husband  served  in  the  War  w^ith  Spain  for  more  than  90  days 
and  was  honorably  discharged  from  such  service.  The  parties  finally  sepa- 
rated in  1911  and  he  died  January  3,  1916. 

Held:  The  closing  sentence  of  the  fourth  proviso  of  the  act  of  March  3,  1899, 
expressly  excludes  the  claimant  from  the  provision  as  to  cont.nuity  of  co- 
habitation. 

Widow  of  Nerin  Qutelius 419 

Because  a  husl>and  enters  a  soldier's  home,  and  in  so  doing  is  obliged  to  live 
separate  and  apart  from  his  wife,  such  is  not,  per  sc,  even  presumptive  evi- 
dence of  noncoutinuity  of  cohabitation  within  the  meaning  of  the  act  of 
March  3,  1899. 
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The  limitation  in  said  act  regarding  noncontlnuity  of  cohabitation  means,  prac- 
tically, a  condition  which  would  amount  to  legal  desertion ;  not  a  temporary 
separation  or  separations  which  naturally  come  in  the  ordinary  course  of 
life,  or  even  those  caused  merely  for  the  time  being  through  fault  of  either 
party. 

Widow  of  Hoffman,  alias  Klapper 428 

Cohabitation  as  used  in  legal  parlance  signifies  the  living  together  in  the  rela- 
tion of  husband  and  wife.  It  is  a  condition  or  status  resembling  that  of  the 
marital  relation  and  does  not  necessarily  imply  sexual  intercourse.' 

WidoiD  of  Johnson^  alias  Cendyrline 281 

Fourth  proviso— Accrued  pension. 

The  widow  was  denied  the  accrued  x>eusion  of  her  husband  on  the  ground  that 
having  married  him  subsequent  to  March  3,  1899,  and  not  having  lived  and 
cohabited  with  him  continuously  from  the  date  of  the  marriage  to  the  date 
of  his  death,  payment  to  her  was  prohibited  by  the  fourth  proviso  of  the 
act  of  March  3,  1899.  She  had  been  allowed,  during  his  lifetime,  one-half 
his  pension  under  the  first  proviso  of  said  act. 

Held:  The  accrued  pension  referred  to  in  the  act  of  March  2,  1895,  means 
"money  unpaid  by  the  Government  to  which  a  pensioner  or  one  who  had  a 
valid  pending  claim  for  pension  would  be  entitled  at  the  time  of  his  death." 
19  Op.  Atty.  Gen'l,  2. 

The  fourth  proviso  of  the  act  of  March  3,  1899,  deals  exclusively  with  the  pen- 
sion granted  to  a  widow  in  her  own  right.  It  is  neither  pertinent  nor  rele- 
vant to  an  accrued  pension  as  the  term  is  used  in  the  act  of  March  2,  1895. 

Case  of  Mary,  as  widow  of  Charles  H.  Rumbold,  20,  P.  D.,  221,  modified. 

Widow  of  Albert  C.  Martin 298 

Fourth  proviso— Act  of  September  8,  1916 — Construction. 

The  repealing  clause  in  section  1  of  the  act  of  September  8,  1916,  does  not 
repeal  or  in  any  wise  affect  the  prohibition  contained  in  the  fourth  proviso 
of  the  act  of  March  3,  1899,  against  the  payment  of  pension  "  under  any  law 
of  the  United  States  "  to  a  soldier's  widow  if  she  married  the  soldier  since 
his  service  and  subsequent  to  March  3,  1899,  and  did  not  live  with  him  as  his 
wife  continuously  until  his  death. 

Both  acts  must  be  construed  in  pari  materia,  and  the  repealing  clause  in  section 
1,  act  of  September  8,  1916,  adds  nothing  of  meaning  to  either  act 

The  fourth  proviso  of  the  act  of  March  3,  1899,  is  not  unconstitutional  on  the 
ground  that  it  is  class  legislation.    Frisbie  v.  United  States,  157  U.  S.,  100. 

Widow  of  Mahlon  L,  McKitrick 335 

ACT  OF  MABCH  3,  1901. 

Renewal  of  widow's  pension. 

The  title  of  a  widow  to  renewal  of  pension  under  the  act  of  March  3,  1901,  and 
under  section  2  of  the  act  of  September  8,  1916,  is  dependent  in  every  in- 
stance on  her  having  contracted  but  one  marriage  since  the  death  of  the 
soldier  on  account  of  whose  service  and  death  she  had  originally  been 
pension. 

The  widow  of  a  soldier  is  not  pensionable  under  the  provisions  of  the  second 
proviso  of  section  2  of  the  act  of  September  8,  1916,  if  she  has  married 
more  than  once  since  the  death  of  the  soldier,  there  being  no  pMisionable 
period. 
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The  decision  of  the  department  of  AuRU9t  13,  1903,  in  the  case  of  Emaline  S. 
Lamb,  formerly  Grlswold,  14  P.  D.,  Ill,  Is  overruled. 

Renewal  of  widotb*a  pension 266 

ACT  OF  JUNE  3,  1906. 

Be^ular  Army — Jurisdiction  of  claim. 

Retired  officers  and  enlisted  men  are  members  of  the  Regular  Army  by  virtue 
of  the  national  defense  act,  approved  June  3,  1916. 

If  a  soldier  dies  in  the  service  subsequent  to  October  6,  1917,  and  his  death  is 
alleged  to  be  due  to  the  service  in  line  of  duty,  the  Department  of  the  In- 
terior has  no  jurisdiction  to  hear  or  determine  a  claim  for  pension  filed  by 
his  widow  or  children  on  account  of  his  death.  Jurisdiction  in  such  a  claim 
is  in  the  Treasury  Department  by  virtue  of  the  act  of  September  2,  1914,  as 
amended  by  act  of  October  6,  1917,  section  2.  Instructions  of  January  11, 
1918,  20  P.  D.,  271. 

Widoio  of  Michael  Fitzpatrick 308 

ACT  OF  AUGUST  29,  1916. 
Yeomen — ^Women  enrolled — Section  4724,  Revised  Statutes. 

Claimant,  a  widow  under  special  act  on  account  of  her  husband's  service  as 
a  captain  in  the  United  States  Navy,  was  enrolled  a  chief  yeoman  under 
the  act  of  August  29,  1916,  39  Stat,  587-592,  being  assigned  to  active  duty 
December  31,  1917,  with  the  cable  censor.  Her  name  was  thereupon 
dropped  from  the  pension  roll  on  the  ground  that  she  could  not  under 
the  law  draw  both  a  pension  and  pay  of  her  rank  and  station  in  the  Navy. 

Held:  The  act  of  August  29,  1916,  39  Stat.,  587-592,  was  an  emergency  war 
measure,  and  this  department  assents  to  the  legality  thereunder  of  appoint- 
ing women  as  yeomen  in  the  Navy.     23  Comptroller's  Decisions,  658-659. 

The  provisions  of  section  4724,  Revised  Statutes,  and  the  act  of  March  3, 
1891,  26  Stat.,  1082,  refer  solely  to  those  who  draw  or  claim  pension  by  reason 
of  their  own  personal  service,  and  not  to  any  who  are  pensioners  or  claim 
pension  on  account  of  the  service  of  others,  either  under  the  general  law 
or  the  various  service  pension  acts. 

As  the  claimant  was  granted  pension  on  account  of  the  service  of  another  per- 
son, section  4724,  Revised  Statutes,  and  the  act  of  March  3,  1891,  do  not 
apply  to  her  case. 

Widow  of  James  P.  8.  Lawrence 381 

ACT  OF  SEFTEIIBER  8,  1916. 

Second  proviso— Section  2 — ^Remarriage — Existing  law. 

Claimaint  married  the  soldier  July  17,  1892,  and  after  his  death  remarried 
April  8, 1903,  the  last  marriage  being  dissolved  by  divorce,  on  her  application, 
in  April,  1916. 

Held:  The  second  proviso  of  section  2  of  the  act  of  September  8,  1916,  grants 
I)ension  only  to  a  widow  who  married  the  soldier  prior  to  the  passage  of  the 
act  of  June  27,  1890,  and  has  remarried  since  his  death,  and  who,  otherwise 
entitled,  was  barred  by  reason  of  her  remarriage  from  receiving  pension  under 
any  existing  law. 

The  term  "  existing  law  "  as  used  in  the  act  of  September  16,  1916,  means  a  law 
in  operation  at  the  date  of  the  passage  of  said  act. 

Widow  of  Charles  H.  Haskell 235 
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A  widow  barred  from  receiving  pension  under  any  existing  law  because  of  her 
remarriage,  such  marriage  not  having  been  dissolved  before  the  approval  of 
the  act  of  September  8,  1916,  may,  if  the  dissolution  of  such  marriage  takes 
place  subsequent  to  said  date,  have  title  under  the  second  proviso  to  aecond 
section  of  said  act. 

Widow  of  William  Williams 255 

Automatic  increase. 

The  pension  of  a  widow  who  has  reached  the  age  of  70  years,  but  who  was  not 
the  wife  of  the  soldier  or  sailor  during  the  period  of  his  service  in  the  Civil 
War,  is  not  automatically  increased  by  the  terms  of  section  1  of  the  act  of 
September  8,  1916. 

Said  section  contemplates  and  requires  an  application  for  such  increase  to  be 
filed  during  the  lifetime  of  the  widow  pensioner  accompanied  by  satisfactory 
proof  that  she  has  reached  the  age  whereby  she  would  be  entitled  to  such 
increase. 

Case  of  Mary,  as  widow  of  Ritchie  Blackwell,  20  P.  D.,  313,  distinguished. 

Widow  of  Charles  Ennels 316 

Renewal  of  widow's  pension. 

A  widow  who,  after  the  death  of  the  soldier  through  whom  she  was  pensioned, 
contracts  two  marriages,  both  with  the  same  person,  and  is  again  a  widow, 
the  first  of  such  marriages  having  been  dissolved  by  divorce  on  her  applica- 
tion and  without  fault  on  her  part,  is  not  entitled  to  renewal  of  pension 
under  section  2  of  the  act  of  September  8,  1916. 

The  legal  effe<?t  of  the  second  of  such  marriages  so  far  as  title  is  concerned 
is  the  same  as  though  she  had  married  another  person. 

Widow  of  Hiram  8.  Barber 321 

Claimant  as  widow  of  the  soldier,  was  allowed  pension  under  the  act  of  April 
19,  1908,  as  amended  by  section  3  of  the  act  of  September  8,  1916.  She  was 
married  to  him  January  23,  1892;  he  died  April  19,  1914,  and  she  married. 
September  26,  1917,  one  Williams,  and  her  name  was  thereupon  dropped  from 
the  roll.  Williams  died  August  15,  1919,  and  she  filed  September  4,  1919,  her 
application  for  renewal  of  widow's  pension  as  the  former  widow  of  the 
soldier,  under  the  provisions  of  section  2  of  the  act  of  September  8,  1916. 

Beld:  Section  2  of  the  act  of  September  8,  1916,  grants  renewal  of  pension  to 
certain  widows  who  married,  soldiers  prior  to  June  27,  1890,  and  who  have 
been  pensioned  under  a  law  in  force  prior  to  September  8,  1916,  and  whose 
names  have  been  dropped  from  the  roll  because  of  their  remarriage,  when 
they  are  again  widows  or  have  l)eeu  divorced  on  their  own  application  without 
fault  on  their  part. 

The  term  '*  existing  law  "  as  useil  in  the  act  of  September  8,  1916.  means  a  law 
in  force  at  the  date  of  the  passage  of  said  act. 

Widow  of  Francis  A.  Draper 443 

WAB-BISK  INSURANCE  ACT. 

Section  312 — ^Accrued  rights. 

Claimant  was  enlisted  December  1,  1910,  and  was  discharged  November  24, 
1913.  He  reeiilisted  Januarj-  3,  1914,  and  was  finally  discharged  Octol)er  13, 
1917.  He  thereafter  file<l  a  claim  for  penson  for  disability  alleged  to  have 
been  incurred  during  the  period  of  his  first  service. 
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Held:  The  term  "rights  ♦  *  ♦  heretofore  accrued,"  as  used  In  the  act  of 
October  6,  1917,  means  rights  which  have  become  enforcible;  rights  which 
have  become  available  demands. 

In  this  case  the  ch)imant*s  right  to  have  his  demand  adjudicated  arose  imme- 
diately upon  his  discharge  November  24,  1913,  and  it  was  not  lost,  but  merely 
held  in  abeyance  during  his  second  service,  by  his  failure  to  assert  such  right 
until  after  October  13,  1917,  the  date  of  his  final  discharge. 

William  Jones 356 

Jurisdiction — Pensions — Compensation. 

Where  an  alleged  dependent  mother  flies  a  claim  for  pension  and  the  same  has 
been  adjudicated,  but  prior  to  the  filing  of  an  appeal  she  executed  a  release 
and  surrender  of  her  right  to  pension  under  regulations  agreed  upon  by  the 
Secretaries  of  the  Interior  and  Treasury,  the  appeal  will  be  dismissed  by  this 
department. 

Mother  of  James  J.  Cuff 456 

Hetired  officers  and  enlisted  men. 

The  war-risk  insurance  act  of  September  2,  1914,  as  amended  October  6,  1917, 
section  312,  took  away  the  jurisdiction  of  the  Pension  Bureau  as  to  certain 
claims  for  pension  filed  by  the  widow,  children,  or  dependents  on  account  of 
the  death  of  a  retired  officer  or  enlisted  man. 

The  amendment  to  said  act,  section  312,  approved  June  25,  1918,  reestablished 
the  jurisdiction  of  the  Pension  Bureau  over  such  claims  the  same  as  if  its 
jurisdiction  had  never  been  lost. 

If  an  application  for  such  pension  has  been  filed  prior  to  June  25,  1918,  and 
the  claim  has  not  yet  been  adjudicated,  the  Pension  Bureau  should  deter- 
mine said  claim  without  the  filing  of  a  new  declaration.  If  such  a  claim 
has  been  adjudicated,  then  when  such  fact  is  brought  to  the  attention  of 
the  bureau  the  claim  should  be  reopened.  Upon  the  filing  of  a  petition 
therefor  such  a  case  should  be  reopened. 

Case  of  Fltzimtrick,  20  P.  D.,  303,  distinguished. 

Widoic  of  Hiram  M,  Chittenden 318 

Section  312. 

Under  section  312  of  the  war-risk  insurance  act,  approved  September  2,  1914, 
as  amended  by  act  of  October  6,  1917,  the  Treasury  Department  has  juris- 
diction as  to  compensation  over  all  claims  where  the  soldier  was  discharged 
subsequent  to  October  6,  1917,  notwithstanding  the  alleged  disability  was 
incurred  prior  to  said  date.  The  Interior  Department  has  jurisdiction  over 
all  claims  as  pension  for  disability  where  the  soldier  was  discharged  prior 
to  October  6,  1917. 

The  right  to  apply  for  pension  if  disability  was  incurred  prior  to  October  6, 
1917,  and  the  soldier  w^as  not  discharged  until  after  said  date,  is  not  an 
accrued  right. 

War-risk  insurance  act 271 

Renewal  of  widow's  pension. 

Widows  who  had  married  more  than  once  after  the  death  of  the  soldier  and 
were  allow^ed  a  renewal  of  pen.^ion  under  the  decision  in  the  case  of  Lamb, 
formerly  Griswold,  14  P.  D.,  111.  should  not  be  dropped  from  the  roll  because 
of  the  later  decision  on  the  same  issue  in  the  case  of  Renewal  of  Widow's 
Pension.  20  P.  D.,  226. 
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The  error  In  allowing  such  renewal  is  no  valid  reason  for  committing  a  still 
greater  one,  and  such  widows  are  not  entitled  to  an  increased  rating  under 
the  act  of  October  6,  1917. 

Widow  of  Andrew  Templeton 349 

Section  314— -Automatic  increase. 

The  act  of  October  6,  1917,  sec.  314,  provides  for  an  automatic  increase  of  rate 
of  pension  of  certain  widows,  and  such  automatic  increase  should  talse  place 
in  reimbursement  cases,  other  necessary  facts  being  proved. 

Widow  of  Frank  P.  Massany 329 

Title. 

A  widow  can  not  have  title  to  $25  per  month  provided  by  section  314,  war-risk 
insurance  act,  save  when  allowed  pension  prior  to  or  after  its  passage,  on 
account  of  the  service  of  the  soldier  or  sailor  in  a  war  named  therein. 

Widow  of  Herman  Miller 417 

ACT  OF  JULY  16,  1918. 

Heans  of  support — ^Income. 

That  part  of  the  act  of  July  16,  1918,  which  refers  to  "  a  widow  without  means 
of  support  other  than  her  daily  labor^  and  an  actual  net  income  not  exceed- 
ing $250  per  year,"  means  a  widow  who  is  without  property  which  yields  a 
net  annual  income  in  excess  of  $250. 

Contributions  which  are  gifts  can  not,  per  «e,  be  taken  into  account  unless  they 
are,  as  a  principal  sum,  capable  of  producing  an  income.  If  it  is  necessary 
to  use  them  to  supply  the  wants  of  life,  they  are  not  a  source  of  income ;  not 
an  income  within  the  meaning  of  the  statute. 

When  they  are  an  income  they  may  be  taken  in  connection  with  any  means  of 
support  she  may  have,  other  than  her  daily  labor,  in  determining  whether 
or  not  such  widow  has  title  within  the  meaning  of  the  act  of  July  16,  1918. 

In  the  within  case  the  sole  income  of  the  widow  claimant  is  the  annual  net 
rental  value  of  her  home,  which  does  not  exceed  $150.  She  is  supported  by 
her  daughter,  who  receives  a  salary  of  $90  per  month  as  a  stenographer. 

Held:  The  support  thus  received  is  a  contribution;  a  gift;  and  is  not  capable 
of  producing  an  income,  being  necessarily  used  in  supplying  the  daimant 
with  the  ordinary  wants  of  life. 

The  widow  is  pensionable  within  the  meaning  of  the  act  of  July  16, 1918. 

Widow  of  James  Allison 430 

Regular  Army — ^Volunteers. 

The  decision  in  the  above-entitled  case,  20  P.  D.,  360,  decided  January  31, 
1919,  is  sustained. 

Widow  of  Oscar  J,  R.  de  Roch^nent 402 

Begular  establishment^ Volunteers. 

Claimant's  husband  was  enlisted  June  2,  1898,  for  the  Hospital  Corps,  U.  S.  A., 
and  was  discharged  as  an  acting  hospital  steward  January  2,  1899.  His 
entire  service  was  within  the  geographical  boundaries  of  the  United  States 
and  was  never,  even  constructively,  at  any  theater  of  operations  either  on 
sen  or  land;  and  he  performed  no  duty  of  any  nature  different  than  that 
which  he  would  have  been  required  to  perform  in  times  of  peace. 

Held:  Volunteer  officers  and  enlisted  men  mentioned  in  the  act  of  July  16,  1918, 
refer  to  those  who  were  members  of  volunteer  organizations  as  distin- 
guished from  the  regular  establishment 
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Their  dependents  are  pensionable  if  such  an  officer  or  enlisted  man  served 
during  the  period  of  any  of  the  wars  mentioned  in  said  act  for  ninety  days 
or  more  and  were  honorably  discharged,  independent  of  the  geographical 
locality  of  such  service. 

The  dependents  of  an  officer  or  enlisted  man  of  the  regular  establishment  are 
not  pensionable  under  said  act  unless  such  officer  or  enlisted  man  rendered 
actual  service.  "Actual  military  service*'  mentioned  in  said  act  are  words 
of  limitation,  and  are  descriptive  of  such  duty  in  a  war  as  is  to  be  per- 
formed by  one  in  the  Army  or  Navy  from  being  on  the  scene  of  conjQict 
That  is  to  say ;  at  the  theater  of  operations  on  sea  or  land ;  of  invasion  of 
enemy  territory ;  of  repelling  invasion  by  the  enemy,  and  the  like. 

Widow  of  Oscar  J.  R,  de  Rochemont 360 

Service— Furloughs. 

The  90  days*  service  of  members  of  volunteer  organizations  mentioned  in  the 
act  of  July  16,  1918,  means  90  days  exclusive  of  furloughs. 

Widow  of  Daniel  H.  Rickeri 412 

Act  of  May  1,  1920 — Sees.  2  and  6. 

Instructions  to  Commissioner  of  Pensions 449 

Amendment  of  October  6,  1917 — ^Increased  rate. 

The  official  records  fail  to  show  that  the  claimant's  husband  was  an  enlisted 
man  or  was  ever  mustered  into  the  service  as  an  officer. 

Held:  The  war-risk  insurance  act  of  September  2,  1914,  as  amended  October  0, 
1917,  allows  an  increased  rate  of  pension  to  those  widows  only  whose 
husbands  were  officers  or  enlisted  men  in  the  Army,  Navy,  or  Marine  Corps 
of  the  United  States  and  who  served  in  the  Civil  War,  the  War  with  Spain, 
or  in  the  Philippine  Insurrection. 

The  fact  that  such  husband  was  an  officer,  mustered  into  the  service,  or  an  en- 
listed man,  must  be  shown  by  the  official  records. 

Widow  of  Julian  Munoz 354 

JOINT  RESOLUTION,  JULY  1,  1902. 

Service — Faithful. 

Statement  of  facts. 

Soldier  enlisted  in  the  Twenty-first  Kentucky  Infantry  while  a  deserter  from 
the  Ninth  Kansas  Cavalry,  in  violation  of  the  Twenty-second  (now  Fiftieth) 
article  of  war. 

An  application  for  removal  of  the  charge  of  desertion  and  honorable  discharge 
from  the  Ninth  Kansas  Cavalry  has  been  denied  by  the  War  Department 
He  alleged  incurrence  of  rheumatism  during  his  service  in  the  Twenty-flrst 
Kentucky  Infantry  before  his  term  of  service  in  the  Ninth  Kansas  Cavalry 
had  expired,  from  which  last  service  he  also  deserted  June  20,  1865. 

The  charge  of  desertion  from  this  last  service  was  removed  by  the  War  Depart- 
ment and  an  honorable  discharge  was  issued  to  him  under  the  provisions  of 
the  act  of  March  2,  1889,  26  Stat.  L..  869,  as  of  the  date  he  deserted  from 
said  last  service.  He  claims  pension  under  the  disability  clause  of  the  act 
of  May  11, 1912,  37  Stat  L.,  112,  on  account  of  rheumatism. 

Held:  1.  That  as  soldier's  entire  service  under  said  last  enlistment,  from  which 
he  was  honorably  discharged  under  the  provisions  of  the  act  of  March  2, 
1889,  22  Stat  L.,  869,  was  not  faithful,  he  does  not  come  within  the  remedial 
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provisions  of  the  joint  resolution  of  July  1,  1902,  32  Stat  L.,  750,  and  there- 
fore can  not  be  held  and  considered  to  have  been  honorably  discharged  from 
his  contract  of  service  in  the  Ninth  Kansas  Cavalry  previously  entered  into 
by  him  with  the  United  States  during  the  late  War  of  the  Rebellion.  Daniel 
Gilbert,  16  P.  D.,  379. 

2.  That  as  soldier  at  the  time  he  alleged  he  contracted  rheumatism  while  serv- 
ing under  his  last  enlistment  was  a  deserter  from  a  prior  service,  which  had 
not  terminated,  said  rheumatism  was  not  contracted  in  the  line  of  duty,  John 
Norton,  9  P.  D.,  3S2,  and  the  same  was  not  a  pensionable  cause  under  the 
act  of  May  11,  1912. 

3.  Section  2  of  the  joint  resolution  of  July  1,  1902,  establishes  a  new  pension- 
able status,  under  which  pension  can  commence  only  from  tlie  date  of  filing 
of  a  claim  subsequent  to  the  date  of  its  enactment,  and  the  decision  in  the  case 
of  Adam  Zarn,  19  P.  D.,  129,  is  overruled  and  set  aside  and  the  holding  in 
the  case  of  William  P.  McMurtry,  15  P.  D.,  63,  on  this  point  is  hereby  a|>- 
proved  and  reinstated. 

4.  The  holding  in  the  Adam  Zarn  case,  supra,  "  that  any  person  coming  within 
the  operation  of  said  section  (sec.  2,  joint  resolution  of  July  1,  1902)  w^ill 
be  held  and  considered  to  have  been  honorably  discharged  from  all  such  prior 
contracts  of  service  entered  into  by  him  during  the  late  War  of  the  Rebellion 
from  the  date  of  his  discharge  from  his  last  contract  of  service  entered  into 
by  him  during  said  war,"  is  overruled,  and  the  decision  on  this  point  in  the 
case  of  William  P.  McMurtry,  supra,  reaffirmed. 

Oscar  F.  Heath 98 

Bounty — Substitute. 

The  words  "  bounty  or  gratuity  other  than  from  the  U.  S."  as  used  in  the  proviso 
to  section  2  of  the  joint  resolution  of  July  1,  1902,  32  Stat.  L.,  750,  com- 
prehends State  and  local  bounty  and  any  other  form  of  gratuity,  private  or 
public,  which  induced  "bounty  jumping";  and  money  paid  to  a  substitute 
by  his  principal  is  within  the  [iroviso  of  said  joint  resolution;  and  If  the 
same  is  in  excess  of  that  to  which  tlie  substitute  would  have  been  entitleil 
if  he  had  continued  to  serve  faithfully  until  honorably  discharged  under 
his  previous  contract  of  service  during  the  late  War  of  the  Rebellion, 
w^ould  debar  him  under  said  joint  resolution  frcmi  pension  under  either  the 
act  of  June  27,  1890,  or  the  act  of  May  11,  1912. 

The  decision  in  the  case  of  Bridget  Whelan,  14  P.  D.,  380,  is  overruled. 

Arkley  Christian 87 

JOINT  RESOLUTION,  JUNE  28,  1906. 

Bounty — Desertion. 

Soldier  first  enlisted  August  15,  1862,  deserte<l  August  4,  1863,  and  was  never 
discharged.  Reenlisted  November  28,  1868,  and  was  honorably  discharged 
January  28,  1865.  He  would  have  bcijn  entitled  to  $100  bounty  liad  he 
served  out  his  first  enlistment  faithfully.  He  received  by  reason  of  his 
second  enlistment  bounty  amounting  to  $180. 

Held:  Having  received  by  reason  of  his  second  enlistment  bounty  in  excess  of 
that  to  which  he  would  have  been  entitled  had  he  served  out  his  first  enlist- 
ment faithfully,  the  joint  resolution  of  July  1,  1902,  as  amended  by  the  joint 
resolution  of  June  28,  1900,  confers  no  benefit.    Arkley  Christian,  20  P.  I>.  87. 

As  he  was  not  honorably  discharged  fn)m  all  military  service  contracted  by  him 
to  be  performed  during  the  Civil  War,  his  widow  has  no  title  to  pension 
under  the  provisions  of  the  act  of  April  19,  1908. 

Elizabeth  Ristow,  widow 195 
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ADOPTION 

Dependence— -Laws  of  Wisconsin. 

1.  The  basis  of  pension  to  dependent  relatives  Is  deprivation  of  maintenance  by 
reason  of  soldier's  death  as  a  result  of  his  military  service. 

2.  Soldier  was  adopte<l  by  claimant  and  her  husband  under  sections  4023  and 
4024  of  the  Wisconsin  Revised  Statutes  of  1878.  when  a  small  child.  Under 
said  sections  she  bei^ame  entitled  to  the  same  rights  of  obedience  and 
maintenance  as  a  natural  mother.  She  is,  therefore,  a  "  mother "  within 
the  meaning  of  section  4707  of  the  Revij nl  Statute^\ 

Francis  Van  Name,  mother 66 

Title--»Adopted  child. 

Title  to  pension  is  vested  by  the  provisions  of  the  pefislon  laws  only  in  the 
legitimate  children  of  a  soldier,  born  of  a  lawful  and  valid  marriage,  or 
those  who  were  bom  before  such  marriage  but  were,  either  before  or  after 
the  marriage  of  their  parents,  acknowledged  by  the  soldier  as  his  children. 
Sec.  4704,  R.  S. 

An  adopted  child  has,  therefore,  no  title  to  pension. 

Minor  of  Samuel  CoUett-1 19?. 

APPEALS. 

Bules  XI  and  XVI,  Secretary's  Office. 

The  sufficiency  of  an  appeal  under  the  provisions  of  Rules  XI  and  XVI  of  the 
Rules  of  Practice  must  be  determined  by  the  Secretary  of  the  Interior,  who 
alone  has  authority  to  dismiss  an  api)eal  for  failure  to  comply  with  said 
Rules  of  Practice. 

The  Commissioner  of  Pensions  has  no  authority  or  jurisdiction  to  return  a  paper 
and  refu.se  to  file  it  as  an  appeal  for  insufficient  compliance  with  said  Rules 
of  Practice. 

John  T.  Campbell,  pensioner 216 

ATTORNEYS. 

Forfeiture — Pension  Bureau,  Bule  23. 

The  attorney  in  this  ca.*«e  having  advised  his  client  to  write  to  a  Mem- 
ber of  Congress  suggesting  that  he  request  the  "  Pension  Bureau  to  call 
on  Dr.  Anthony  for  his  statement,"  etc.,  he  forfeited  his  attorneyship  under 
Rule  23  of  the  Bureau  Rules  of  Practice,  and  the  refusal  to  accord  him  further 
recognition  was  proper. 

Henry  W.  Raker,  elniwant 150 


Pee — ^Accrued  pension. 

The  attorneys  filed  in  behalf  of  the  claimant  an  application  for  the  accrued 
pension  of  her  husband,  said  application  containing  a  power  of  attorney  for 
such  purpose,  and  the  claim  was  admitted. 

The  attorneys  rendered  material  service  in  the  claim  and  were  therefore  en- 
titled to  recognititm  and  to  tlie  payment  of  a  f(»e. 

Wiifotr  of  Jofteph   M(iur\i   370 
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Act  of  April  19,  1908. 

Where  a  widow  who  applies  for  pension  under  the  act  of  April  19,  1906,  as 
amended,  and  also  for  accrued  pension  In  an  admitted  claim«  makes  an 
agreement  with  her  attorney  to  prosecute  both  claims,  the  first  for  a  fee 
of  $10  and  the  second  without  compensation,  such  an  agreement  is  en- 
forceable. 

Widow  of  Jacob  Eyer 407 

Fund. 

Where  an  attorney  has  earned  a  fee,  but  all  of  the  pension  money  in  that  par- 
ticular claim  is  withheld  to  reimburse  the  Government  for  fraud  committed 
by  the  pensioner  in  a  previous  claim,  and  after  full  recoupment  has  been 
made  claimant  continues  to  draw  pension,  a  fund  is  thereby  created  from 
which  the  earned  fee  should  be  paid  the  attorney  by  the  Commissioner  of 
Pensions. 

Decision  in  the  case  of  Charles  W.  Read,  Augrust  29,  1910,  52  Fee  C.  B..  471, 
overruled. 

Edwin  B.  Rail,  claimant 241 

Minor's  Claim. 

In  the  event  of  the  death  of  a  minor  after  the  filing  of  the  declaration  but  prior 
to  the  adjudication  of  the  claim,  the  attorney  is  entitled  to  the  amount  of 
fee  he  would  have  received  had  the  minor  not  died. 

A  proportionate  amount  of  the  fee  should  be  deducted  from  each  survivor's 
share. 

Minors  of  Austin  Travis 425 

Beimbursement  claim. 

An  attorney's  fee  for  securing:  the  payment  of  accrued  pension  for  reimburse- 
ment purposes  can  not  in  any  event  exceed  $10. 

Carrie  Boyd,  claimant 409 

Bules  and  Begulations,  Pension  Bureau,  sec.  357. 

If  a  power  of  attorney  is  not  ignored  by  the  Pension  Bureau  by  virtue  of  the 
amendment  to  section  357  of  its  regulations  effective  June  9, 1916,  but  instead 
the  attorney  is  called  upon  to  do  some  act  which  is  equivalent  to  recognition 
under  a  valid  power  of  attorney,  such  recognition  can  not  be  questioned  by 
the  bureau  later  on. 

The  validity  of  a  power  of  attorney  is  not  affected  merely  for  the  reason  that  It 
contains  a  blanket  clause. 

Agnes  M.  Hill,  claimant 827 

BOUNTY. 

Federal — State. 

The  soldier  enlisted  April  26,  1861,  deserted  February  6,  1863,  reenllsted  March 
13,  1865,  was  honorably  discharged  September  16,  1865,  but  was  never  dis- 
charged from  his  first  service.  He  received  under  his  second  enlistment  $150, 
State  bounty  or  gratuity. 

Held:  Any  soldier  who  enlisted  for  the  suppression  of  the  War  of  the  Rebellion 
under  the  President's  proclamation  of  May  3,  1861,  or  the  provisions  of  the 
act  of  July  22,  1861,  even  though  his  enlistment  was  prior  to  the  date  of  the 
passage  of  said  act,  was  entitled  to  $100  Federal  bounty.  United  States  v, 
Hosroer,  9  Wallace,  432. 
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The  act  of  April  22,  1872,  does  not  relate  to  the  right  to  bounty  but  to  its  pay- 
ment The  act  of  July  28,  1866,  does  not  apply,  for  It  is  only  the  amount  to 
which  one  would  be  entitled  from  the  Federal  Goyemm^[it  upon  reenliatment 
after  desertion  that  can  be  taken  into  consideration. 

That  part  of  the  decision  in  the  case  of  Stone  alias  Semple,  15  P.  D.,  116,  which 
holds  the  act  of  July  22,  1861,  was  not  retroactive,  and  any  implication  to 
that  effect  In  the  casie  of  Geissinger,  19  P.  D.,  23,  is  overruled.  The  joint  reso- 
lution of  July  1,  1902,  as  amended  by  the  Joint  resolution  of  June  28,  1906, 
confers  no  benefit  in  the  present  case. 

Widow  of  Feal,  alias  Clark 186 

DECLARATIONS. 

AllegatlonB— Act  of  April  19,  1908,  amended. 

The  declaration  was  filed  under  the  act  of  April  19,  1908.  as  amended  by  the 
act  of  September  8,  1916,  and  contained  every  material  allegation  necessary 
under  section  3  of  the  last-mentioned  act  It  inferentially  stated  that  claim- 
ant had  not  remarried  since  the  death  of  the  soldier,  while  the  evidence  showed 
she  had  remarried  and  had  been  divorced  from  her  second  husband. 

Held:  It  was  a  valid  declaration  under  section  3  of  the  act  of  September  8, 
1916,  and  the  claim  was  properly  adjudicated  under  said  section.  Such  a 
declaration  is  not  subject  to  amendment. 

Section  3  is  the  only  part  of  the  act  of  September  8, 1916,  which  actually  amends 
the  act  of  April  19,  1908. 

Widow  of  Clement  F.  Briery 405 

The  claimant  alleged  he  incurred  an  injury  to  the  neck  and  right  shoulder  in 

service  and  line  of  duty.    The  record  and  proof  show  the  injury  was  to  the 

cervical  portion  of  the  spinal  cord. 
Held:  The  allegation  was  sulfident  to  cover  all  pensionable  disabling  causes 

directly  traceable  to  said  injury. 
The  substantial  part  of  a  declaration  of  this  character  is  the  allegation  of 

incurrence  of  the  injury,  and  further  allegation  of  results,  whether  rightly 

or  wrongly  stated,  will  yield  to  proof. 

John  E.  Donovan 259 

Act  of  Jane  10,  1918. 

The  filing  of  a  declaration  is  one  of  the  conditions  precedent  of  the  act  of 

May  11,  1912. 
The  amending  act  of  June  10,  1918,  has  to  do  solely  and  only  with  rates  of 

pension,  and  in  no  wise  precludes  the  necessity  of  observing  the  conditions 

precedent  of  the  original  act 
Pensions  under  either  the  original  or  amendatory  act  commence  only  fl-om  the 

date  of  the  filing  of  a  declaration. 

William  Hallman 345 

Amendments— Rights. 

Where  a  soldier  who  had  never  filed  a  claim  for  pension  under  the  general  law 
files  a  claim  for  pension  under  the  disability  clause  of  the  act  of  May  11, 
1912,  without  alleging  a  cause  of  the  disability  incurred  in  the  service  during 
the  late  Civil  War  in  line  of  duty,  and  dies  before  he  amends  his  declaration 
so  as  to  make  it  valid  in  substance,  his  widow  has  no  lawful  right  to  amend 
such  declaration  by  setting  up  a  disabling  cause  for  the  soldier. 

Waiiam  T.  Miller 53 
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Duplicate — New  issue. 

The  original  claim  was  rejected  on  the  ground  that  death  of  the  soldier  had 
not  been  shown,  and  the  facts  did  not  warrant  a  presumption  of  death. 
The  second  declaration  was  filed  eight  and  one-half  years  after  the  first, 
and  this  claim  was  rejected  on  the  ground  it  was  merely  a  duplicate  of  the 
first  one. 

Held:  The  second  declaration  raised  an  issue  as  to  whether  or  not  the  soldier 
had  died  during  the  period  intervening  between  the  dates  of  the  two  decla- 
rations; and  as  this  was,  per  se,  a  new  issue,  the  second  declaration  was 
not  a  duplicate  of  the  first. 

Widow  of  John  W.  Raybourn 399 

Section  60b  of  9l5,  Bules  of  Pension  Bureau. 

Section  60b  of  the  Regulations  of  the  Pension  Bureau,  1915.  concerning  declara- 
tions which  fail  to  Include  necessary  allegat.ons,  and  which  provide  for  the 
dismissal  and  return  of  such  documents,  if  the  parties  fail  to  give  the  re- 
qu'red  facts  after  sixty  days'  notice,  is  a  reasonable  and  just  regulation  and 
has  the  express  approval  of  the  Department. 

Widow  of  Isaac  U.  Richardson 423 

DEPENDENCE. 

Allotments  and  allowances. 

A  voluntary  allotment  of  a  soldier  or  sailor  is  not  an  income  within  the  mean- 
ing of  the  act  of  July  16,  1918,  inasmuch  as  it  can  not  be  enforced. 

An  allowance  by  the  Government  under  the  war  risk  insurance  act  is  an  income 
within  the  meaning  of  the  act  of  July  16,  1918,  it  being  a  legal  right  enforce- 
able by  the  beneficiary  against  the  Government. 

Widow  of  John  A.  Ryan 454 

Income — Enforceable  right. 

Money  received  by  a  claimant  from  the  Soldiers'  Relief  Fund  of  Boston,  Massa- 
chusetts, is  not  an  income.  It  is  municipal  aid  rendered  in  cases  of  indigency, 
and  is  not  an  enforceable  right. 

Widow  of  Michael  Nayle 451 

DEPENDENT  PARENTS. 

Liability  of  children — Michigan. 

The  Statutes  of  Michigan  provide  that  cliildren,  if  of  sufficient  ability,  are 
legally  bound  to  support  their  parents  under  certain  circumstances;  and  there- 
fore claimant  can  not  be  considered  as  dependent  under  the  pension  laws  un- 
less the  nonliability  or  nonability  of  his  children  to  support  him  has  been 
shown  by  proper  evidence. 

It  is  immaterial  under  Section  478,  Orders,  Instructions  and  Regulations  gov- 
erning the  Bureau  of  Pensions,  1915,  whether  the  statutes  give  a  i)ersonnl 
right  of  action  to  a  parent  to  compel  such  support,  or  that  such  right  must 
be  invoiced  by  some  other  party  in  the  parent's  behalf.  The  question  is  simply 
as  to  the  liability  and  ability  of  the  children  for  support. 

Father  of  Pape,  alias  Kcllvy 289 

Mother — War-risk  insurance  act. 

Ellen,  a  pensioner  as  dependent  parent  under  the  pension  laws,  was  grante<1 
$25  per  month  insurance  under  the  war-risk  insurance  act  after  pension 
had  been  allowed  her,  and  her  name  was  accordingly  dropped  from  the  roll 
on  the  ground  of  nondependence. 
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ffeld:  The  resources  of  pensioner,  including  the  monthly  sum  of  $25  paid  under 
the  war-risk  insurance  act  after  the  allowance  of  pension,  are  sufficient  to 
give  her  an  adequate  support  within  the  meaning  of  the  statutes. 

Mother  of  Brendan  J.  Hagarty 378 

DESEBTION. 

Becord. 

The  record  shows  the  soldier  was  enlisted  August  18,  1861,  In  the  Seventh 
Wisconsin  Infantry,  deserted  therefrom  September  17,  1862,  reeniisted 
July  16,  1864,  in  Company  A,  First  Battalion  Pennsylvania  Infantry,  a 
100  days'  organization,  and  was  mustered  out  of  said  battalion  September 
9,  1864,  on  account  of  his  reenlistment  in  Weaver's  independent  company 
September  4,  1864.  ^ 

He  was  honorably  discharged  from  the  last-mentioned  organization  August  4, 
1865;  but  from  Octol)er  20,  1S64  to  January  27,  1865,  was  held  as  a 
**  deserter "  and  sent  Januai-y  27,  1865,  to  Weaver's  independent  company. 
The  Seventh  Wisconsin  Infantry  was  not  in  existence  on  the  last-mentioned 
date. 

Held:  The  record  as  it  stands  is  to  the  effect  that  he  was  held  as  a  deserter 
from  his  first  contract  of  service.  The  case  is  remanded  for  reopening 
for  the  purpose  of  further  investigation. 

Widow  of  Rhines,  alias  Phillips 439 

BISCHABrGE. 

Dismissal. 

Lieut.  Rodecker  was  dismissed  from  the  service  by  a  special  order  from  a  corps 
commander,  without  trial  or  court-martial,  which  order  was  revoked  by 
the  President  by  an  order  issued  through  the  War  Department  honorably 
discharging  said  officer. 

Held:  That,  as  under  the  ninety-ninth  article  of  war,  in  force  at  the  time  said 
order  of  dismissal  was  made,  no  officer  could  be  dismissed  from  the  service 
except  by  order  of  the  President  or  by  sentence  of  a  general  court-martial ; 
this  officer's  discharge  from  the  United  States  service  was  honorable. 

William  H.  Rodecker 1 

Dishonorable. 

Soldier  deserted  from  the  Regular  Army  February  17,  1866,  and  was  appre- 
hended July  20,  1867,  tried,  and  convicted  of  desertion,  and  finally  dis- 
charged March  15,  1870. 

Held:  That  soldier  was  absent  from  his  command  in  desertion  when  the  late 
Civil  War  terminated,  August  20,  1866,  and  was  not  therefore  honorably 
discharged  from  his  service  in  said  war  within  the  meaning  of  the  act  of 
May  11,  1912.  See  Minors  of  Walter  S.  Weeks,  17  P.  D.,  302,  and  United 
States  V.  North,  112  U.  S.,  510. 

Sutton,  alias  Sedney 64 

Sentence  of  court-martial. 

Claimant  was  enrolled  June  27,  18G2.  for  three  years  and  mustered  into  the 
service  October  25,  1862;  sentoncod  by  a  general  court-martial  July  30,  1865, 
to  be  confined  at  Dry  Tortugas,  Fla.,  for  three  months  and  to  forfeit  to  the 
United  States  pay  proper  during  said  period.  His  company  was  mustered 
out  August  29,  1865.  The  date  and  manner  of  the  termination  of  his  confine- 
ment are  not  shown.  He  was  nmstered  out  on  individual  muster-out  roll 
October  2,  1865,  at  Madison,  Wis. 
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« 

Held:  That  dafmant  was  separated  from  tbe  military  serrioe  by  sentmce  of  a 
general  court-martial  approved  July  30,  1865,  which  separation  was  at  that 
time  considered  by  military  men  juid  by  the  War  i>eparlBieBt  to  nwatiCtrtie 
him  a  dishonorably  discharged  soldier,  and  not  having  been  restored  to  a 
status  of  duty  and  honor  his  muster  out  on  October  2,  1865,  was  void  and 
without  effect.  Therefore,  not  having  been  honorably  discharged  from  the 
United  States  military  service  his  name  was  properly  dropped  from  the  roll 
as  a  pensioner  under  the  act  of  May  11,  1912. 

Joseph  VermUyea IS 

Honorable. 

Lieut.  George  B.  Cosby,  r^ular  establishment,  forwarded  his  resignation  from 
the  United  States  Army  to  the  War  Department  April  16,  1861,  and  it  was  un- 
qualifiedly accepted  June  5,  1861,  to  take  effect  May  10,  1861. 

He  accepted  a  comm'sslon  in  the  Confederate  States  Army  April  20,  1861,  but 
refrained  from  any  action  or  from  rendering  any  service  under  said  last  com- 
mission, remaining  In  statu  quo  until  after  his  resignation  from  the  United 
States  Army  had  been  accepted. 

The  unqualified  acceptance  of  a  resignation  is  treated  as  an  honorable  discharge 
from  the  service.    D.g.  Judge  Advocate  Genl.,  Rev.  Ed.,  1901,  sec.  2191. 

Held:  The  oflScer  in  question  was  honorably  discharged  from  the  United  States 
Army. 

Widow  of  George  B.  Cosby 372 

What  is. 

While  death  in  the  service  and  line  of  duty  is  an  honorable  discharge  from  an 
ethical  standpoint,  it  is  not  such  an  honorable  discharge  as  is  contemplated  by 
the  second  proviso  to  section  2,  act.  of  September  8,  1916,  which  refers  to 
death  which  occurs  subsequent  to  an  honorable  discharge  from  the  service. 

Widow  of  Benjamin  F.  Smith 389 

Without  honor — Sentence  of  court  martial. 

Soldier's  organization  was  discharged  from  the  military  service  of  the  United 
States  while  he  was  in  confinement  at  hard  labor  at  Ship  Island,  Mississippi, 
under  a  one-year  sentence,  from  August  24,  1865,  of  a  general  court-martial, 
for  assault  with  intent  to  kill,  and  he  was  released  from  confinement  August 
2,  1866,  and  mustered  out  to  date  October  6,  1865,  date  of  muster  out  of  his 
company. 

Held:  That  he  was  not  honorably  discharged  from  the  military  service  of  the 
United  States  within  the  meaning  of  the  acts  of  June  27,  1890,  and  April  19, 
1908,  as  his  final  separation  from  the  service,  though  not  technically  dis- 
honorable, was  without  honor,  and  his  widow  has  no  title  to  pension  under 
said  act  of  April  19,  1908. 

Rosetta  Laws  {vndow) 135 

DIVISION  OP  PENSIONS. 

Third  proviso— Conditions  precedent. 

Under  the  third  proviso  of  the  act  of  March  3,  1899,  the  obligation  to  pay  the 
wife  one-half  of  her  husband's  pension  is  absolute  so  long  as  he  remains  a 
resident  of  a  soldiers*  home  and  she  is  shown  to  be  in  necessitous  circum- 
stances and  of  good  moral  character.  No  other  condition  under  the  terms 
of  the  act  can  defeat  her  right  thereto.  Fetter er  v.  Fetterer,  19  P.  D.,  208, 
overruled. 

Porter  D.  Richey,  pensioner 413 
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Custody  of  Minor. 

1.  A  father  is  primarily  responsible  for  the  maintenance  of  his  minor  child,  and 
when,  through  his  own  fault,  he  is  deprived  of  its  custody,  his  liability  In 
that  regard  is  not  discharged,  and  his  failure  to  contribute,  when  Judicially 
ordered  so  to  do,  is  evidence  of  his  Intent  to  neglect,  abandon,  and  desert 
the  child. 

2.  The  fact  that  the  father  is  denied  the  privilege  of  visiting  his  minor  child 
whose  custody  was  awarded  to  the  mother  by  the  decree  of  divorce  is  no 
defense  to  a  claim  by  the  mother,  under  the  act  of  March  3,  1899,  as  next 
friend  of  such  child. 

3.  The  fact  that  the  allowance  of  the  claim  may  so  reduce  the  means  of  the 
pensioner  as  to  render  him  unable  to  comply  with  the  order  of  the  court  is 
no  reason  for  rejecting  the  claim,  and  the  remedy  of  the  pensioner  is  in  the 
court  rendering  the  decree. 

Carter  v.  Eickholt,  guardian 34 

Legal  desertion. 

The  mother  as  guardian  of  the  children  in  question  was  allowed  one-half  her 
former  husband's  pension  because  of  his  desertion.  She  was  divorced  from 
him  and  marrle<l  Geo.  Bode.  These  children  were  subsequently  adopted 
in  the  State  of  Michigan  under  the  statutes  by  their  step-father,  and  their 
guardian,  the  mother,  claims  one-half  the  natural  father's  pension  under  the 
act  of  March  3,  1899,  on  the  ground  of  their  desertion  by  him. 

Held:  By  such  adoption  the  former  legal  status  of  parent  and  child  was  termi- 
nated and  absolutely  destroyed,  the  adoptive  father  assuming,  and  being 
compelled  by  law  to  assume,  all  the  obligations  and  duties  of  the  natural 
father,  who  was  thereupon  wholly  relieved  from  all  further  responsibility 
to  them.  2  Howells  An.  Stats.,  Mich.,  sec.  6379;  Morrison  v.  Sessions,  70 
Mich.,  297 ;  Johnson  v.  Onsted,  74  Mich.,  437. 

A  natural  father  is  not  chargeable  with  desertion  of  his  children  after  their 
lawful  adoption  by  another  person.    1  C.  J.,  1395. 

Paleman  S.  Cafttle,  pensioner 292 

The  claimant  having  left  her  husband,  the  pensioner,  and  their  home,  without 
legal  justification  and  having  refused  to  resume  marital  relations,  when 
requested  by  him  so  to  do,  he  is  not  legally  chargeable  with  marital  deser- 
tion, and  the  action  of  the  bureau  allowing  her  one-half  of  soldier's  pension 
under  the  act  of  March  3,  1899,  was  error. 

Fox  V.  Fox 60 

The  i)ensioner  and  his  wife,  both  aged  and  infirm,  were  obliged,  by  circumstances 
beyond  their  control,  to  live  separate  and  apart.  His  pension  of  $21  per 
month  was  their  sole  financial  resource,  and  on  receipt  by  him  of  his  first 
quarterly  pension  after  such  separation  he  sent  her  part  of  it.  Thereafter 
he  refrained  from  supplying  her  with  any  means  of  support,  but  in  lieu 
thereof  his  son-in-law  offered  her  $5  per  month  so  long  as  she  should  live, 
provided  she  would  release  all  claim  to  his  pension. 

Held:  The  pensioner  is  legally  chargeable  with  marital  desertion  at  the  date  he 
received  the  quarterly  pension  which  he  refused  to  share  with  his  wife, 
or  to  otherwise  provide  to  the  best  of  his  ability  for  her  support. 

When  the  wife  of  a  i)ensioner  is  absolutely  without  resources,  and  they  are 
compelled  by  conditions  beyond  their  control  to  live  apart,  and  under  such 
circumstances  he  refuses  to  equally  share  that  which  he  has,  then  it  is  a 
warrantable  presumption  he  intends  to  desert  her. 
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Desertion  may,  under  some  circumstances,  be  inferred  by  withdrawal  and  re- 
fusal of  support. 

William  Taylor,  pensioner 208 

Bestoration — Section  4019,  Bevised  Statutes. 

1.  Upon  the  expiration  of  the  period  of  three  years  fixed  by  section  4919  of  the 
Revised  Statutes,  the  presumption  of  termination  of  title  not  being  rebutted, 
the  Commissioner  of  Pensions  has  no  option  but  to  carry  out  the  mandate  of 
the  statute  that  '*  the  i)eusioner's  name  shall  be  stricken  from  the  list  of 
pensioners." 

2.  A  srjldier's  name  having  been  properly  stricken  from  the  roll  of  pensioners, 
under  sei'tlon  4919,  Revised  Statutes,  it  can  only  be  restored  to  the  roll  in  the 
manner  prescribe<i  by  said  sect  on. 

3.  Until  a  pensioner  is  shown  to  be  mentally  Incompetent  to  prosecute  a  claim 
in  bis  own  behalf,  no  person  can  file  a  claim  for  him.  Mary  K.  Bruette, 
18  P.  U,  4^4. 

4.  Under  the  act  of  March  8,  1899,  a  wife  is  entitled  only  to  one-half  of  her 
hiisbiimrs  i>e!is"on.  Therefore,  when  the  husl)aud  is  not  a  pens. oner,  there 
can  be  no  claim  under  said  act. 

O'Brien  v.  O'Brien 106 

DIVORCE. 

Decree — ^Annulment — Ohio. 

The  claimant,  a  pensioner  under  the  act  of  April  19,  1908,  as  widow  of  the 
soldier,  was  dropped  from  the  roll  December  8.  1913.  because  of  her  marriage 
to  one  Ravencraft.  She  obtained  a  decree  from  the  common  pleas  court  of 
Jacks<m  (Jounty,  Ohio,  aunuling  said  niarr  age,  and  applied  for  restoration 
of  her  pension  as  widow  of  the  soldier. 

Held:  No  cause  which  would  make  void  the  marriage  of  claimant  to  Raven- 
craft  under  the  law  of  Ohio  w'as  alleged  by  the  claimant,  consequently  the  de- 
cree w^as  void  and  of  no  effect.    Meyer  r.  Meyer,  7  O.  D.,  Rep.  U27. 

The  marriage  of  claimant  to  Ravencraft  was  valid  and  legal,  and  terminated 
her  title  to  pension  as  the  widow  of  the  soldier. 

Widow  of  Reuben  Daviason 211 

Amendment — Michigan. 

The  claimant  was  marrieil  to  the  soldier  In  Indiana  In  August,  1868.  He  ob- 
tained a  divorce  from  her  in  Michigan  in  March,  1896.  and  in  July,  1897,  mar- 
ried one  Rebecca  Lawscm.  The  claimant  learned  of  the  divorce  in  1899.  but 
took  no  stops  to  have  the  case  reopened  during  the  lifetime  of  tlie  soldier, 
who  died  July  2,  1907. 

After  the  rejection  of  a  claim  file<l  by  her  November  27,  1907,  as  his  w^idow.  she 
went  into  the  court  out  of  which  the  decree  of  divorce  had  issued  and,  upon 
petition  to  have  the  case  reopened,  obtained  a  decree  annuling  said  decree  of 
divorce  on  the  ground  that  frand  and  deceit  were  practiced  in  its  procure- 
ment. No  notice  of  this  proceeding  was  given  to  the  second  wife.  Rel)ecca, 
and  it  ai)pears  that  the  court  was  led  to  believe  that  the  soldier  did  not  re- 
marry after  obtaining  the  divorce,  and  that  the  claimant  had  no  knowledge 
of  said  divorce  until  1007. 

Held:  The  court  of  last  resort  in  Michigan  has  held  that  a  suit  for  divorce  can 
not  be  reviveti  after  the  death  of  the  complainant,  and  the  dec-ree  can  only  1>e 
attacked  collaterally,  by  a  new  suit  in  which  property  interests  are  involved 
and  in  which  the  parties  whose  property  interests  are  liable  to  be  affected  are 


INDEX   TO  DECISIONS.  489 

represented.  Zollner  v.  ZoUner,  46  Mich.,  511.  It  appearing  that  the  wife, 
Rebecca,  had  no  notice  or  knowledge  of  the  proposed  action,  and  that  the 
court  was  misled  by  false  and  fraudulent  statements  on  the  part  of  the  claim- 
ant, the  department  decl  nes  to  accept  the  decree  undertaking  to  annul  the 
decree  of  divorce  as  determinative  of  her  marital  status  under  the  laws  of 
MiCh.gan. 

Decree — Binding  force. 

The  claimant  obtained  a  divorce  from  her  second  husband  on  her  own  applica- 
tion and  her  claim  as  former  widow  of  her  first  husband  was  rejected  on  the 
ground  that  the  divorce  obtained  by  her  was  not  without  fault  on  her  part. 

The  evidence  shows  the  l.belee  was  pcrsoimlly  served  and  that  there  was  no 
collusion  in  the  divorce  proceedings.  It  also  shows  the  libelee  was  not  in- 
duced or  misled  by  the  clainmnt,  through  any  deception  or  artifice,  Into  desert- 
ing her,  ai.d  the  amrt  found  the  husband  guilty  of  desertion. 

Held:  As  there  was  pei*sonal  service  upon  the  Lbeiee  and  the  issue  of  desertion 
tried  by  the  court,  its  finding  as  to  desertion  must  l>e  accepted  as  conclusive. 

The  evidence  satisfactorily  shows  the  decree  was  obtained  without  fault  on  the 
part  of  claimant. 

Widow  of  Joshua  11*.  Mudye 452 

Domicile — Extraterritorial  effect — New  York  and  Ohio. 

Soldier  and  claimant  were  married  April  7,  1889,  In  the  State  of  New  Jersey. 
Alter  two  years  she  deserttd  him  in  said  State,  taking  up  a  separate  residence 
in  the  State  of  New  York,  where  she  has  lived  continuoiislj-  to  the  present 
time.  The  matrimonial  relation  was  never  resumed.  He  establisluni,  In  1904, 
a  legal  residence  in  the  State  of  Ohio,  and  procured  therein,  November  29, 
1909,  a  decree  of  divorce  a  riniculo,  notice  to  the  claimant  being  by  publica- 
tion.    He  died  March  23,  1913. 

Held:  The  claimant's  lawful  domicile  was  not  in  the  State  of  New  York  but  in 
the  State  of  Ohio,  and  conse(iuently  certain  constitutional  doctrines  announced 
in  the  case  of  Haddock  r.  Haddock,  201  V.  S.,  r>(>2,  do  not  apply.  The  lawful 
domicile  of  a  wife  is  that  of  her  husband,  and  her  voltlntary  desertion  of  him 
does  not  entitle  her  to  a  separate  one. 

The  Ohio  decree,  being  a  valid  one  In  said  State,  severed  the  matrimonial  tie, 
and  claimant,  not  being  the  wife  of  the  soUher  after  November  29,  1909,  could 
not  become  his  widow. 

Widoiv  of  John  F.  Uoehn 263 

Extraterritorial  effect — Ohio  and  Illinois. 

Appellant,  while  a  pensioner  as  the  widow  of  E.,  being  a  resident  of  Pennsyl- 
vania, on  June  12,  19f)9,  married  in  Toledo,  Ohio,  one  G.,  a  resident  of 
Chicago,  111.,  and  went  directly  with  him  to  (Chicago,  where  both  have  been 
domiciled  ever  since.  Her  name  was  dropped  from  the  pension  roll  because 
of  said  marriage.  Said  G.  had  a  prior  wife,  from  whom  he  secured  a  decree 
of  divorce  on  May  21,  1909,  in  the  superior  court  of  Cook  ('ounty.  111.,  such 
decree  containing  a  provision  that  neither  party  should  again  marry  within 
one  year  from  the  time  the  decree  was  granted,*  as  provided  by  the  Illinois 
statute.  Appellant,  as  alleged,  having  learned  of  G.'s  prior  marriage  and 
divorce  and  the  provision  In  the  decree  prohibiting  him  from  remarrying 
within  one  year,  and  apparently  believing  her  marriage  to  him  invalid,  be- 
cause entered  into  within  one  year  from  the  date  of  such  divorce  decree, 
requested  G.  to  have  another  marriage  performed,  which  G,  refused  to  do. 
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whereupon  she  left  him  and  applied  to  be  restored  to  the  pension  roll  on 
the  ^ound  that  she  had  not  been  remarried.  This  was  refused  on  the  ground 
that  her  marriage  to  G.  in  Oliio  was  a  valid  marriage,  notwithstanding  the 
Illinois  statute  and  the  prohibition  contained  in  said  decree.  On  appeal  said 
action  was  reversed,  the  department  holding  that  said  marriage  was  void. 
The  claim  was  thereupon  reopened  and  reconsidered  and  again  rejected  on 
the  ground  that  claimant's  conduct  since  date  of  soldier's  death  and  since  the 
passage  of  the  act  of  August  7,  1882,  had,  by  reason  of  her  adulterous  cohabi- 
tation, been  in  violation  of  said  act,  and  hence  she  had  forfeited  her  right 
to  the  restoration  of  her  pension,  whereupon  she  appeals. 

Held:  1.  The  question  involves  the  civil  status  acquired  by  appellant's  marriage 
in  Ohio,  and  it  is  necessary  that  the  former  decision  be  reviewed  and  recon- 
sidered. 

2.  The  validity  of  the  marriage  contract  is  to  be  determined  by  the  law  of  the 
State  or  country  where  it  was  entered  into — in  this  case  the  State  of  Ohio. 

8.  The  marriage  of  appellant  to  G.  in  the  State  of  Ohio  was  legal  and  valid 
In  that  State,  notwithstanding  the  statutory  prohibition  of  the  State  of 
Illinois,  where  G.  procured  his  divorce,  such  statutes  being  merely  penal 
and  do  not  render  void  the  marriage  of  either  party  celebrated  in  another 
State. 

4.  The  former  decision  in  this  case,  19  P.  D.,  251,  is  overruled,  vacated,  and 
set  aside. 

Leonora  R.  Eckles 120 

Validity — Minnesota. 

In  the  divorce  proceedings  Instituted  by  claimant  against  the  soldier  in  the 
State  of  Minnesota,  the  court,  having  full  jurisdiction  in  the  premises,  found, 
March  20,  1894,  that  she  was,  in  fact  and  law,  entitled  to  the  divorce  prayed 
for,  and  ordered  that  judgment  be  entered  accordingly.  No  judgment  was 
ever  entered,  but  the  judge  of  said  court  certified  May  28,  1917,  that  "  it 
is  not  held  by  the  court  that  a  judgment  of  divorce  was  ever  entered  or  that 
the  parties  have  been  legally  divorced." 

Held:  The  certificate  of  the  judge  is  not  a  part  of  the  record  in  the  divorce  pro- 
ceedings; it  is  but  the  expression  of  his  personal  opinion  and  has  no  force 
as  a  judicial  decision. 

Under  the  statutes  of  Minnesota  then  in  force  the  rule  concerning  judgments 
in  divorce  cases  was  different  from  that  obtainable  In  other  cases.  Under 
section  29,  chapter  LXII,  1878,  and  section  84,  chapter  LXVI,  1878,  the  said 
divorce  proceedings  completely  dissolved  the  marriage  contract  between  the 
soldier  and  the  claimant. 

As  the  claimant  is  not  the  widow  of  the  soldier  she  has  no  title  to  pension  under 
the  act  of  June  27, 1890,  as  amended  by  act  of  May  9,  1900. 

Alleged  widow  of  Alexander  Wood 284 

Bemarriage — Massachusetts. 

The  soldier  married  his  first  wife,  Mary,  in  Massachusetts,  October  20,  1861, 
and  she  obtained  a  divorce  from  hlni  in  November,  1875,  in  said  State. 

He  married  the  claimant  in  Rhode  Island  by  ceremony  June  28,  1878,  he  being 
then  a  resident  of  New  Hampshire  and  she  of  Massachusetts.  They  re- 
turned at  once  to  Massachusetts,  and  separated  in  December,  1892,  after 
which  he  married  Ida  J.,  in  Rhode  Island,  September  2,  1897,  without  having 
been  divorced  from  the  claimant. 

The  soldier  never  asked  or  obtained  permission  of  the  Massachusetts  courts 
to  marry  again  after  having  been  divorced  from  his  first  wife,  Mary. 


IKDEX  TO  DECISIONS.  491 

Held:  Sections  4  and  6,  chapter  106,.  Massachusetts  General  Statutes,  1860, 
do  not  make  Toid  a  marriage  celebrated  in  another  State  where  one  of  the 
parties  is  not  a  resident  of  Massachusetts  nor  where  either  of  the  parties 
who  marries  in  another  State  is  innocent  of  any  intent  to  evade  section  26 
of  chapter  107,  Massachusetts  General  Statutes,  1860.  Whippoi  v.  Whippen, 
171  Mass..  560-561. 

As  the  soldier  was  not  a  resident  of  Massachusetts,  and  as  claimant  had  no 
intent  to  evade  the  statute^  their  marriage  was  valid  and  she  became  his 
widow  at  his  death. 

Widoto  of  Charles  D.  Bacon 380 

Violation  of — New  York. 

The  soldier  married  Rachel,  April  15,  1865,  and  she  obtained  a  divorce  from 
him  in  the  State  of  New  York  August  2,  1872,  on  the  ground  of  adultery^ 
the  decree  prohibiting  him  from  marrying  again  during  her  lifetime. 

They  were  again  married  in  said  State  December  22,  1875,  and  cohabited 
thereafter  as  husband  and  wife  until  their  final  separation  in  1888.« 

He  thereafter  married  Nellie  B.  In  the  State  of  New  Jersey,  and  these  parties 
lived  together  as  husband  and  wife  until  his  death,  January  6,  1915. 

Held:  The  remarriage  of  the  soldier  and  Rachel  was  void  ab  initio,  it  being 
contrary  to  the  express  terms  of  divorce  decree.  Moore  v.  Moore,  8  Abb., 
New  Cases  181.    In  re  Elchler,  146  N.  Y.  Supp.,  846 ;  84  Misc.  667. 

Widow  of  William  J.  La  Orange 435 

Jurisdiction  of  parties— Colorado. 

One  Tlppln  was  divorced  in  the  State  of  Colorado  April  27,  1917,  from  his 

wife  Mary  A.  on  her  cross  bill.    The  cause  was  tried  by  the  court,  although 

the  statutes  of  Colorado  provide  that  actions  for  divorce  In  a  contested 

case  should  be  tried  by  a  jury. 
Held:  The  court  having  jurisdiction  of  the  parties  and  the  cause  of  action, 

the  decree  of  divorce  was  not  void  nowithstanding  the  case  was  not  tried 

by  a  jury. 
It  was  an  erroneous  exercise  of  jurisdiction,  and  the  decree  can  not  be  attacked 

collaterally.    Brown  et  al.  v.  Tucker,  7  Colo.  30,  Cockrane  et  al.  v.  Parker, 

12  Colo.  App.  169. 

Widow  of  William  M.  Harbert 446 

Jurisdiction — ^Domicile— -Ohio. 

The  claimant  obtained  a  decree  of  divorce  from  her  husband,  Callahan,  Septem- 
ber 17, 1917,  out  of  the  Common  Pleas  Court  of  Hardin  County,  State  of  Ohio, 
a  date  when  her  domicile  was  in  the  State  of  Illinois  and  had  been  for  2 
years  prior  to  her  filing  her  petition  for  divorce.  She  swore  in  her  petition 
that  she  had  been  a  resident  of  Ohio  for  3  years  and  of  Hardin  County 
for  more  than  30  days. 

The  statutes  of  Ohio  provide  that  the  plaintiff  In  divorce  proceedings  must  have 
been  a  resident  of  the  State  for  at  least  one  year  prior  to  the  filing  of  the 
petition  and  the  action  must  be  brought  in  the  county  where  the  plaintiff  has 
a  bona  fide  residence. 

Held :  A  wife  may  acquire  a  domicile  different  from  that  of  her  husband  when- 
ever it  is  necessary  or  proper  for  her  to  so  do.  Cheever  v.  Wilson,  1  Wall., 
108 ;  Haddock  v.  Haddock,  102  U.  S.,  562. 

The  decree  of  divorce  In  question  was  void  for  want  of  jurisdiction. 

Widow  of  Jacob  J,  Douglass 460 
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Missouri. 

Clainiaut  obtained  a  divorce  from  her  former  husband,  Hudgins,  In  the  circuit 
court,  Cedar  County,  Mo.,  October  5,  1889,  said  date  being  within  ^he  re- 
turn terra  of  the  writ,  defendant  having  entered  his  appearance  and  con- 
senting to  the  trial  of  the  cause  at  said  term.  She  thereafter,  November  13, 
1889,  m'arried  the  soldier  through  whom  she  claims  pension. 

Held:  A  divorce  suit  may  have  been  lawfully  tried  and  decree  rendered,  in  1889, 
in  Missouri,  during  the  return  term  of  the  writ,  by  consent  of  the  parties 
to  the  cause;  otherwise,  if  parties  do  not  consent.  Sec.  3541,  Mo.  R.  S. 
1879 ;  Smith  v.  Davis,  27  Mo.,  299. 

Claimant  was  lawfully  divorced  from  Hudgins  and  was  free  to  raarry  again. 
So  far  as  her  marriage  to  him  was  concerned.  Case  of  Mary  Acuff,  16 
P.  D.,  463,  distinguished. 

Widow  of  WiUmtn  D.  Wood 238 

Vacating  decree — Washington. 

The  soWier  was  divorced  from  the  claimant  by  decree  of  the  Superior  Court  of 
the  State  of  Washington,  for  Kings  County,  March  23,  1911,  the  record  in  said 
suit  showing  that  all  the  jurisdictional  requirements  of  the  Wash  ui^ton  stat- 
utes (sees.  15,  220,  224,  228,  233,  237,  257,  258,  and  982,  code  of  1910)  were 
complied  with.  In  a  proceeding  in  said  court  after  the  death  of  said  soldier 
against  the  administrator  of  the  estate  of  said  soldier  and  his  heirs  to  set 
aside  and  declare  void  said  decree  of  divorce  and  declare  said  claimant  en- 
titled to  share  In  the  proceeds  of  said  estate  as  the  widow,  a  decree  was  ren- 
dered February  28,  1913,  vacating  and  setting  aside  said  decree  of  divorce  on 
the  ground  that  the  summons  and  complaint  in  said  divorce  cause  were  never 
served  upon  the  said  claimant,  and  she  had  no  knowledge  of  the  pendency  of 
said  cause,  that  the  affidavit  for  publication  was  false  and  fraudulent,  and 
that  there  had  been  no  proof  of  publication  of  summons.  A  complete  record 
of  said  proceeding  is  on  file  in  this  case,  including  the  evidence  offered  and 
considered  in  said  suit  to  vacate  said  divorce  decree,  which  fails  to  show  that 
there  was  any  irregularity  in  the  proceeding  in  said  divorce  suit. 

Held:  That  said  decree  of  divorce  is  not  Impeached  by  said  decree  vacating  the 
same  for  the  reason  that  no  legal  cause  for  vacating  said  decree  was  proved, 
and  said  decree  of  divorce  is  entitled  to  full  force  in  this  department. 

Marcia  Townaendy  as  widow 127 

Decree  of  Nullity — Extraterritorial  effect — Wisconsin  and  Illinois. 

Claimant  was  formerly  pensioned  as  the  widow  of  Lewis  S.  Bailey,  and  her 
name  was  dropped  from  the  roll  September  3,  1909,  because  of  her  marriage 
to  Paul  Hainey  in  Wisconsin  February  20,  1909.  Said  Hainey  had  previously 
married  Margaret  in  Wisconsn,  who  procured  a  divorce  from  him  in  Illinois. 
November  9,  1908,  the  decree,  in  conformity  with  the  Illinois  statute,  contain- 
ing a  provision  that  neither  of  the  partes  to  said  divorce  should  marry  again 
within  one  year  from  the  signing  of  said  decree. 

Claimant  applied  to  the  circuit  court  of  Milwaukee  County,  WJs.,  to  have  her 
marriage  to  Hainey  declared  null  and  void  on  the  ground  that  he  had  no 
capacity  to  marry  within  a  year  from  the  signing  of  said  decree  of  divorce, 
and  tlie  court,  October  9, 1913,  decreed  that  sa'd  pretended  marriage  of  Hainey 
to  claimant,  in  direct  violation  of  the  prohbition  of  said  decree  and  the  Illi- 
nois statute,  was  null  and  void.  Claimant  thereupon  applied  to  be  restored 
to  the  pens  on  roll  as  the  widow  of  Bailey,  which  was  denied  January  5,  1915, 
on  the  ground  that  the  decree  of  nullity  procured  by  her  was  unauthorized  and 
contrary  to  law  and  carried  no  validity  with  it  for  pensionable  purposes. 
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Held:  The  inhibition  in  the  Illinois  statute  against  remarriage  of  persons  di- 

•jYorced  in  that  State  within  12  months  after  the  date  of  the  decree  is  not  blud- 

4ng  on  citizens  of  another  State,  and  the  legality  of  claimant's  marriage  to 

Hainey  in  Wisconsin  was  in  no  manner  dependent  upon  said  statute  of  lUl- 

if^iois,  notwithstand'ng  that  Wisconsin  has  a  similar  statute  on  this  subject, 

, which  refers  alone  to  marriages  celebrated  and  divorces  granted  in  that  Stiite. 

2.  Claimant's  marriage  to  Hainey  in  Wisconsn,  where  each  was  domiciled'  bfr 
fore  and  at  the  time  sa-d  divorce  was  granted  Hainey's  wife  in  Illinois  and 
at  the  time  sad  marriage  was  celebrated,  was  l^al  in  Wisconsin,  the  statute 
of  Illinois  prohibiting  the  marriage  of  either  of  the  parties  to  said  divorce 
having  no  extraterritorial  effect. 

3.  The  inhibition  in  a  divorce  decree  against  remarriage  within  12  montns  not 
be'ng  binding  upon  the  citizens  of  another  State,  it  follows  that  the  courts  of 
neither  State  have  jurisdiction  to  annul  the  marriage  of  such  citizens. 

Widow  of  Lewis  S,  Bailey. 179 

Tennessee. 

Claimant  was  a  pensioner  as  the  widow  of  Sims  when  she  married  Seeley.  In 
1908  she  tiled  a  bill  for  divorce  from  Seeley  alleging  that  defendant  deserted 
her  in  1902,  and  that  she  was  informed  and  would  try  to  show  that  said 
Seeley  had  one  or  more  living  wives  at  the  time  of  said  marriage.  A  decree 
of  divori-e  was  granted  her  May  20,  1908,  on  the  ground  that  "defendant 
willfully  and  maliciously  deserted  complainant  as  charged  in  the  bill,"  it 
being  decreed  "  that  the  bonds  of  matrimony  heivtofore  subsisting  between 
complainant,  Mary  A.  Seeley,  and  defendant,  James  H.  Seeley,  be,  anjl  the 
same  are  hereby,  absolutely  dissolved  and  forever  held  for  naught."  In 
April,  1914,  claimant  filed  in  the  same  court  a  motion  for  "  modification  and 
correction  of  decree,"  asking  "  for  leave  to  reopen  said  cause  and  file  an 
amendment  to  said  petition,"  on  the  ground  that  no  legal  marriage  was  had 
between  said  parties  for  the  reason  that  at  the  time  of  said  marriage  defend- 
ant had  two  wives  then  living  from  whom  no  divorce  had  been  secured,  and 
that  she-was  an  applicant  for  restoration  of  pension,  and  the  Commissioner 
of  Pensions  requested  a  decree  showing  an  annulment  of  said  contract.  The 
court  rendered  a  decree  ordering  that  said  decree  be  '*  corrected  to  read  as 
follows;  That  defendant  at  the  time  of  said  pretende^l  marriage  had  a  wife 
living  from  whom  no  divorce  had  been  granted  and  said  marriage  was  null 
and  void,  and  by  this  corrected  decree  annulled,"  and  that  "  it  is  therefore  or- 
dered adjudged  and  decreed  by  the  court  that  the  bonds  of  matrimony  here- 
tofore subsisting  between  complainant,  Mary  A.  Seeley,  and  defendant, 
James  H.  Seeley,  b«,  and  the  same  are  hereby,  absolutely  annulled  and  for- 
ever held  for  naught." 

Held:  1.  That  said  so-called  "  modification  of  decree  of  divorce  to  annulment 
of  marriage  contract  "  was  not  a  decree  annulling  claimant's  marriage  to 
Seeley,  but  a  decree  dissolving  "  the  bonds  of  matrimony  heretofore  existing 
between  them." 

2.  By  section  4890  of  the  Code  of  Tennessee  In  divorce  cases  an  appeal  is  the 
only  mode  of  revising  errors, 

3.  By  section  4847,  Code  of  Tennessee,  relating  to  divorce  proceedings,  "A  rehear- 
ing can  only  be  applie<l  for  at  the  term  of  the  court  at  which  the  decree 
sought  to  be  affected  Is  rendered":  therefore  the  court  had  no  jurisdiction 
to  entertain  a  motion  In  1914  for  a  rehearing  to  modify  or  amend  a  decree 
rendered  In  1908. 

Mary  A.  Sims,  uUJow 157 
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Nunc  pro  tunc  order— Kentucky*— LegitiniAcy; 

Soldier  remarried  after  an  order  of  Judgment  for  divorce  between  him  and  bia 
former  wife  liad  been  granted  by  a  coart  of  competent  Jarisdiction  in  the 
State  of  Kentucky,  at  the  November  term.  1903,  and  issue  was  had  by  the 
second  marriage.  Judgment  in  the  divorce  proceedings  was  not  entered  at 
the  time,  but  was  in  1914,  by  a  nunc  pro  tunc  order  of  tlie  same  court  which 
originally  heard  the  cause. 

Held:  The  parties  were  regularly  and  lawfully  divorced  in  1903,  and  the  nunc 
pro  tunc  order  was  not  a  decree,  but  an  order  to  enter  a  previous  Judgment 
now  for  then.    55  Ind.,  394. 

Children  bom  of  this  second  marriage  are  legitimate. 

Minors  of  EUjah  S.  James 275 

Presumption  of — ^Missouri. 

Isophena  J.  married  the  soldier  by  ceremony  in  the  State  of  Illinois  August  23, 
1863 ;  they  separated  in  1890  and  never  resumed  matrimonial  relations.  ^The 
soldier  resided  at  times  thereafter  in  other  States  and  then  entered  into  a 
ceremonial  marriage  with  Mary  E.  in  the  State  of  Missouri,  January  2,  1900. 
She  died  In  about  two  years  and  he  married  Lucinda  by  ceremony  May  15, 
1911,  in  said  State,  and  lived  with  her  until  his  death  August  11,  1915.  Both 
Isophena  J.  and  Lucinda  M.  claim  to  be  the  widow  of  the  soldier,  and  the 
first  claimant  swears  she  never  heard  of  any  divorce  proceedings. 

Held:  There  is  a  presumption  that  the  soldier  obtained  a  divorce  from  Isophena 
J.  prior  to  his  second  marriage,  and  he  was  thereafter  of  lawful  capadty  to 
marry  Mary  E.  and  Lucinda  M. ;  consequently  Lucinda  M.  is  his  widow. 
Johnson  v.  St.  Joseph  Terminal  Railway  Company,  203  Mo.,  381.  Maier  v. 
Brock,  222  Mo.,  74. 

Contesting  tcidows  of  Josephus  Kirkpatrick 338 

EVIDENCE. 
Origin  of  disability. 

Soldier's  service  was  from  July  20,  1861,  to  August  26,  1861.  The*  record  of 
the  War  Department  shows  he  was  discharged  on  surgeon's  certificate  of  dis- 
ability, but  there  is  no  certificate  on  file,  and  the  record  does  not  disclose  the 
nature  of  the  disability  for  which  discharged,  nor  show  treatment  for  any 
disability  while  in  the  service.  He  alleged  that  he  incurred  a  rupture  while 
in  the  service. 

Held:  1.  That  In  the  absence  (»f  a  record  or  medical  evidence  of  the  existence  of 
the  alleged  rupture  in  the  service,  and  in  view  of  the  fact  that  soldier  failed 
to  allege  the  same  for  over  50  years  after  his  discharge,  the  evidence  filed  is 
not  sufficient  to  show  origin  of  the  alleged  disability  in  the  service  in  line  of 
duty. 

2.  Soldier  having  served  less  than  90  days  during  the  late  Civil  War  is  not  enti- 
tled to  pension  under  the  age  and  service  clause  of  the  act  of  May  11,  1912, 
and  having  failed  to  show  that  he  incurred  any  disability  in  the  service  in 
line  of  duty  he  is  not  pensionable  under  the  disability  clause  of  said  act. 

William  Butler 20 

1.  The  mere  fact  that  claimant's  witnesses  did  not  know  whether  or  not  he 
had  a  varicocele  before  enlistment  and  the  fact  that  he  applied  for  treatment 
for  such  ailment  while  in  service  has  no  evidential  value  to  show  that  his 
military  service  was  responsible  therefor,  the  burden  of  proof  being  on  him 
to  show  incurrence  of  the  same  in  line  of  duty. 
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2.  Medical  authorities  state  that  varicocele  Is  a  very  common  condition  and  apt 
to  appear  about  the  time  of  puberty,  and  most  adult  men  have  at  least  a 
slight  varicocele,  which  can  rarely  be  regarded  as  a  pensionable  disability. 

David  C.  McCaleb 102 

The  facts  in  this  case  lead  to  the  conclusion  that  the  neurasthenic  condition 
alleged  by  the  claimant  as  due  to  overheat  in  the  boiler  room  was  due  to  a 
preexisting  instability  of  his  nervous  system,  and  therefore  was  not  due  to 
his  naval  service  in  line  of  duty. 

Charles  E,  Paulson 71 

Census  reports. 

When  the  question  of  a  claimants  age  is  Involved  in  a  pension  claim  and  no 
public  or  other  record  of  the  date  of  birth  of  such  claimant  Is  attainable,  and 
the  evidence  as  to  age  is  conflicting  and  unsatisfactory,  it  appearing  that 
claimant  was  born  and  had  always  lived  in  the  United  States,  a  report  from 
the  Census  Bureau  as  to  his  age  as  shown  from  its  records  made  prior  to  his 
service  should  be  secured,  if  possible,  before  finally  adjudicating  the  claim. 

Cornelius  Mannon 75 

ENLISTMENT. 
Minors— Desertion  of. 


Soldier  enlisted  August  20,  1861,  when  2  days  less  than  16  years  of  age,  and 
deserted  January  20,  1863,  when  nearly  7  months  less  than  18  years  of  age. 
He  reenlisted  August  12,  1864,  and  was  honorably  discharged  June  17,  1865, 
but  was  never  discharged  from  his  first  enlistment  contract. 

Held:  A  minor's  enlistment  contract  is  not  void  but  voidable.  Hyer  v.  Hyatt,  4 
Cranch,  C.  C,  276. 

The  act  of  desertion  relieves  no  one  from  the  obligations  of  an  enlistment  con- 
tract. A  minor  must  have  recourse  to  lawful  methods  in  order  to  avoid 
his  enlistment  contract  on  the  ground  of  infancy,  and  desertion  is  not 
a  lawful  method.  In  re  Morrissey,  137  U.  S.,  157;  In  re  Grimley,  137 
U.  S.,  147 ;  In  re  Cosenow,  37  Fed.  Rep.,  668. 

The  act  of  December  10,  1814,  prescribing  ages  for  enlistment  was  in  force  from 
the  commencement  of  the  Civil  War  to  July  4,  1864. 

The  decision  in  the  case  of  Stine,  9  P.  D.,  488,  Is  expressly  overruled,  and  all 
other  decisions  wherein  principles  or  views  are  announced  or  expressed 
which  are  in  conflict  with  the  present  decision  are  either  overruled  or  modi- 
fied, as  the  case  may  be. 

Ferrin,  alias  Dunby 107 

Beflrular  Establishment — Navy— Act  of  May  4,  1808. 

Enlistments  In  the  Navy  under  the  naval  appropriation  act  approved  May  4, 
1888,  for  the  naval  service  for  the  fiscal  year  ending  June  30,  1899,  were 
enlistments  in  the  Regular  Naval  Establishment,  and  such  persons  were 
not  "volunteer  officers  or  enlisted  men"  as  are  mentioned  In  the  act  of 
July  16.  1918. 

Meld:  The  claimant's  husband  was  enlisted  under  the  provisions  of  the  act  of 
May  4,  1898,  was  a  member  of  the  Regular  Naval  Establishment,  and  as 
his  entire  service  was  outside  the  zones  of  conflict  in  the  War  with  Spain, 
Philippine  insurrection,  or  Chinese  Boxer  rebellion  campaign,  his  widow 
has  no  title  to  pension  under  the  act  of  July  16,  1918. 

Widow  of  Jeremiah  Cottrell 387 
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HYPOTHETICAL  QXTESTIONSw 

The  department  will  decline,  in  the  interest  of  good  administration,  to  render 
an  opinion  upon  a  purely  abstract  or  hypothetical  question,  not  presented 
by  a  specific  or  concrete  case.  . 

Hypothetical  questions : 218 

UNE  OF  DITTY. 
Origrin — ^Pathology. 

Soldier  served  in  the  Regular  Army  from  October  12,  1898,  to  December  27, 
1913,  when  discharged  on  surgeon's  certificate  of  disability  because  of 
dementia  prsecox,  paranoid,  which  developed  in  May,  1913,  in  line  of  duty, 
a  part  of  his  service  being  rendered  in  the  Philippine  Islands  and  in  Alaska. 
He  was  treated  from  June  10  to  August  11,  1899,  for  typhoid  fever,  and 
that  attack  was  followed  by  chronic  post-typhoid  fever  from  August  20  to 
31  and  October  15  to  November  15,  1899.  His  claim  was  rejected  on  the 
ground  that  the  evidence  failed  to  show  origin  in  the  service,  in  line  of  duty, 
of  the  alleged  disease  of  brain  (dementia  prjecox),  under  the  holding  in 
the  case  of  Joshua  E.  Howard,  20  P.  D.,  113,  without  the  approval  of  the 
Medical  Division  of  the  bureau. 

Held:  That  as  soldier  In  this  case  served  for  over  14  years  in  the  Philippines 
and  in  Alaska,  where  he  was  presumably  exposed  to  extreme  heat  and  cold 
and  suffered  from  post-typhoid  fever,  an  extremely  exhausting  disease,  recog- 
nized possible  exciting  causes  of  dementia  prsecox,  before  his  alleged  disease 
of  brain  developed  or  became  manifest,  the  department  concludes  that  his 
military  service,  in  line  of  duty,  was  responsible  for  the  development  and 
present  existence  of  the  alleged  disease  of  brain. 

Case  of  Joshua  E.  Howard,  20  P.  D.,  113,  distinguished. 

Eugene  S,  Burke 162 

Personal  affairs. 

A  sailor  absent  on  liberty  is  in  the  same  situation  as  a  soldier  absent  on  leave 
of  absence,  and  a  sailor's  accidental  death  while  on  liberty,  not  shown  to 
have  resulted  from  some  act  of  naval  duty,  can  not  be  said  to  have  occurred 
in  line  of  duty  for  pensionable  purposes. 

Annie  Brisker,  mother 134 

Soldier  while  leaving  the  post.  Fort  Sill,  with  authority  to  be  absent  until  11 
p.  m.,  and  while  attempting  to  board  a  moving  train  for  Lawton,  Okla.,  for  his 
own  pleasure  and  recreation,  was  thrown  under  a  car  and  injured. 

Held:  That  the  fact  that  soldier  was  within  the  reservation  when  injured  is  im- 
material, uiasmuch  as  he  was  in  pursuit  of  his  own  pleasure  and  recreation 
and  not  in  the  performance  of  that  which  the  law  requires  of  him  as  a  mili- 
tary duty  and  that  he  can  not  be  regarded  in  line  of  duty  for  pensionable 
purposes. 

Lewis  J.  Crider 42 

The  soldier,  a  sergeant,  was  married,  and  by  permission  of  his  officers  was  living 
off  the  reservation,  being  allowed  to  leave  the  post  and  go  home  upon  comple- 
tion of  his  day's  duty,  returning  in  time  for  his  first  duty  in  the  morning,  and 
during  his  absence  from  the  post  was  considered  on  pass.  While  en  route  to 
his  home  he  met  with  an  accident,  resulting  in  his  death,  being  struck  by  an 
automobile  while  riding  a  motor  cycle. 

Held:  That  he  was  not  in  the  line  of  duty  when  killed. 

Widow  of  Arthur  W.  Lane 59 
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Soldier  while  stationed  at  Fort  Myer,  Va.,  and  employed  by  a  lieutenant  at  the 
fort  to  care  for  his  horses  and  motor  car,  was  granted  permission  by  his  com- 
manding officer  to  go  to  town  and  bring  to  the  fort  the  lieutenant's  car,  and 
while  bringing  said  car  back  was  accidentally  injured,  causing  his  death. 

Held:  That  soldier  was  not  engaged  in  the  performance  of  military  duty  at  the 
time,  his  employment  by  said  officer  being  strictly  private  and  personal,  having 
no  necessary  connection  with  his  service  and  duty  as  a  soldier,  and  his  death 
did  not  occur  in  line  of  duty. 

Adaline  Wealand,  mother 46 

Negligence. 

Claimant  sustained  an  injury  to  his  left  wrist  by  gunshot  wound  while  cleaning 
a  loaded  rifle  without  examination  to  discover  if  it  were  loaded,  such  procedure 
being  in  direct  violation  of  Army  Regulations,  of  which  he  was  cognizant. 

Held:  The  injury  was  due  to  gross  negligence  and  was  not  incurred  in  line  of 
duty. 

Case  of  Joseph  Heimlcel,  14  P.  D.,  203,  overruled. 

Elmer  Knight . 331 

The  claimant  on  August  14,  1902,  was  wounded  in  the  left  ankle  by  the  dis- 
charge of  his  carbine,  which  he  claimed  to  have  been  cleaning  at  the  time, 
necessitating  the  amputation  of  the  leg.  A  board  of  survey  that  investigated 
the  case  reported  that  in  its  opinion  the  shooting  was  Intentional,  and  he 
was  tried  by  a  court-martial  on  the  specification  of  intentionally  inflicting 
on  his  person  the  injury  mentioned,  and  was  found  not  guilty. 

Held:  That  while  it  is  accepted  that  the  wound  was  not  intentionally  self-in- 
flicted it  does  not  follow  that  it  was  incurred  in  line  of  duty,  and  as  the 
Army  Regulations  require  that  pieces  shall  be  unloaded  before  being  taken 
to  quarters  or  tents,  said  injury  was  incurred  through  gross  negligence  and 
in  violation  of  Army  Regulations  and  not  in  line  of  duty. 

Charles  A.  Stutzman 80 

MABBIAGE. 

Presumption  of  death — Kentucky. 

Appellant  was  divorced  from  her  first  husband  In  March,  1882,  and  married  her 
second  husband  August  8,  1882.  He  deserted  her  in  1883,  and  she  married 
the  soldier  in  the  State  of  Kentucky  in  1894,  a  date  when  the  evidence  shows 
her  second  husband  was  living  and  undlvorced  from  her,  and  he  is  shown 
to  have  been  alive  in  February,  1918. 

Held:  Any  presumption  of  the  death  of  her  second  husband  prior  to  her  marriage 
to  the  soldier  is  negatived  by  section  6  of  the  statutes  of  the  State  of 
Kentucky  of  1888.  She  was  therefore  never  the  soldier's  lawful  wife,  con- 
sequently is  not  now  his  widow. 

Widoto  of  EzeMel  Dillon 847 

Bigamous— Validity — West  Virginia. 

Soldier  married  Adaline,  ceremonially,  in  West  Virginia,  February  4,  1886, 
abandoned  her  without  cause  in  about  one  year,  and  thereafter  mai*ried 
America,  ceremonially,  in  West  Virginia,  June  14,  1891,  while  he  was  still 
the  husband  of  Adaline,  and  when  she  knew  Adaline  was  living  and  that 
there  had  been  no  divorce  between  her  and  the  soldier.    Both  Adaline  and 

« 

America  survived  the  soldier. 
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Held:  Under  section  1,  Chapter  LXIV,  Code  of  West  Virginia,  1808,  the  mai^ 
rlage  with  America  was  onlawfoL  Said  section  did  not,  either  directly  or 
Indirectly,  make  an  nnlawfol  marriage  a  valid  one.  Snch  a  marriage  Is 
not  one  which,  under  said  section,  would  have  to  be  dedLared  void  by  the 
courts. 

Decisions  In  cases  of  Bethany  F.  Boater,  16  P.  D.,  306;  Sarinda  Daiis,  15 
P.  D.,  447;  and  Julia  A.  Ruby,  17  P.  D.,  39,  in  so  far  as  they  are  in  conflict 
with  the  views  expressed  in  this  decision,  are  overruled. 

Alleged  widow  of  JoHah  B.  Springaton 244 

Common  law — Arkansas. 

Common-law  marriages  are  not  valid  in  the  State  of  Arkansas.  Furth  v.  Furth 
et  aL,  07  Ark.,  272.    133,  S.  W.  Rep.,  1057. 

Widow  of  Oscar  Franck 333 


California — Divorce — Oklahoma. 


The  claimant  and  soldier  were  married  by  ceremony  November  25, 1865,  and  she 
was  granted  a  decree  of  absolute  divorce  from  him  September  11, 1894,  in  the 
State  of  Wisconsin.  Notwithstanding  the  decree  they  continued,  uninter- 
ruptedly, to  live  and  cohabit  as  husband  and  wife  until  his  death  without  any 
attempt  at  a  formal  remarriage.  She  went  to  California  in  October,  1894, 
he  Joined  her  in  June,  1895,  they  removed  to  Oklahoma  in  March,  1907,  and 
they  returned  to  California  in  1912,  where  he  died  April  22, 1916. 

Held:  The  decree  of  divorce  absolutely  severed  the  matrimonial  tie,  and  under 
the  statutes  of  Wisconsin  their  cohabitation  in  that  State  during  the  pendency 
of  the  divorce  proceedings  and  after  the  date  of  the  decree  was  illicit  and 
criminal. 

No  conunon-law  marriage  could  have  been  consummated  in  California  after 
their  removal  to  said  State  in  June,  1895,  because  common-law  marriages 
were  there  abolished  March  26,  1895. 

Under  the  acts  invoked  a  lawful  marriage  must  be  shown  to  have  taken  place 
after  the  date  of  the  decree  and  prior  to  June  27,  1906,  and  they  did  not 
commence  to  reside  in  Oklahoma  until  nearly  two  years  after  the  last  men- 
tioned  date. 

Claimant  was  not  the  wife  of  the  soldier  subsequent  to  September  11, 1894,  and 
therefore  is  not  now  his  widow. 

Widow  of  Nelson  P.  Wood 333 

"Hew  York. 

Appellant's  first  husband,  Stook,  was  married  to  one  Mary  in  1876,  and  he  ot>> 
tained  a  divorce  from  her  in  March,  1883,  in  the  State  of  Pennsylvania.  He 
married  appellant  in  the  State  of  New  York  S^tember  1, 1883 ;  they  sq[>arated 
in  1884,  and  were  never  divorced.  She  married  the  soldier  December  13, 
1890 ;  he  died  July  30, 1908,  and  Stook  died  March  6,  1903. 

Marriages  as  at  common  law  were  not  recognized  in  the  State  of  New  York 
between  January  1,  1902,  and  January  1,  1908.  The  acts  invoked  require 
marriage  prior  to  June  27, 1905,  in  order  to  give  title. 

Held:  The  appellant's  marriage  to  soldier  was  void  ah  initio,  as  she  had  at  it» 
date  a  living,  undlvorced  husband.  This  impediment  to  her  marriage  with 
the  soldier  was  not  removed  until  the  death  of  Stook  in  1903,  and  no  marriage 
could  be  presumed  under  the  New  York  statutes  until  January  1,  1908. 

Widow  of  Amos  DaUey S42 
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Vorth  Carolina. 

daimant  testified  that  she  commenced  to  live  with  the  soldier  as  his  wife  in 
the  State  of  North  Carolina  in  the  year  1881,  and  continued  so  to  live  with 
him  until  April  28,  1006,  when  they  were  ceremonially  married,  as  shown  by 
the  record,  at  Wilmington,  N.  C.  Her  claim  under  the  act  of  April  19,  1008, 
was  rejected  on  the  ground  that  she  was  not  lawfully  married  to  soldier  prior 
to  June  27,  1800. 

Beld:  1.  Marriages  as  at  the  common  law  have  never  been  recognized  as  valid 
in  the  State  of  North  Carolina.  State  i;.  Samuel,  2  Dev.  &  B.,  177-179;  Stat, 
1716,  c.  1 ;  Code  1893,  sec.  3 ;  and  Code  of  1905,  chap.  50,  sec.  2081. 

2.  The  fact  that  claimant  and  soldier  were  married  by  ceremony  in  1906  is 
evidence  that  they  did  not  regard  their  former  relation  as  lawful,  and  that 
they  were  not,  therefore,  married  prior  to  June  27,  1890. 

Harriet  DavU,  widow 177 

Khode  Island. 

1.  The  common  law  has  always  existed  in  Rhode  Island,  except  so  far  as  modi- 
fied or  changed  by  statute. 

2.  Chapter  134,  Revised  Statutes,  1857,  of  Rhode  Island,  relating  to  marriage, 
ifl  directory  merely  and  does  not  forbid  other  marriilge  contracts,  so  that  a 
marriage  valid  at  common  law  is  good  In  Rhode  Island. 

8.  Claimant's  former  husband  applied  for  a  divorce  from  her  February  11, 1871, 
and  the  case  was  heard  May  2,  1871,  but  no  final  decree  entered,  the  suit 
being  discontinued  February  19,  1873,  the  cause  evidently  having  lapsed  by 
reason  of  petitioner's  death  on  January  24,  1873.  Claimant  having  been  led 
to  believe  her  former  husband  was  divorced,  married  the  soldier  on  May  14, 
1871,  and  thereafter  lived  with  him  as  his  wife  to  the  date  of  his  death, 
April  17,  1910.  The  two  held  themselves  out  to  the  world  as  husband  and 
wife,  and  were  so  reputed  where  they  lived.  Held,  that  such  relations,  cover- 
ing a  period  of  over  36  years  following  the  death  of  the  former  husband,  and 
until  the  soldier's  death,  evidenced  a  common-law  marriage. 

4.  The  decision  in  the  case  of  Abby  L.  Hornby,  17  P.  D.,  199,  in  so  far  as  in- 
consistent with  this  decision,  is  overruled. 

Widow  of  Franklin  B.  Ham 80 

Ceremonial — ^Evidence  of — Penn87lTania. 

The  claimant  and  the  deceased  officer  were  secretly  married  in  the  city  of 
Philadelphia,  Pa^  by  ceremony  performed  by  a  chaplain  in  the  Navy,  with- 
out license,  and  no  return  of  said  marriage  was  made  by  the  officiating 
clergyman  as  required  by  the  law  of  that  State. 

Held:  The  absence  of  license  and  record  of  said  marriage  did  not  render  it 
Invalid  under  the  law  of  Pennsylvania.  In  re  Bieeecker's  Estate,  7  D.  B., 
70  Pa. ;  Rodenbough  v.  Sauks,  2  Watts,  9. 

The  evidence  of  two  competent  and  credible  witnesses  who  testify  that  they 
were  present  and  witnessed  the  marriage  of  the  parties  is  sufficient  proof 
of  such  marriage.  Greenleaf  on  Evidence,  15  ed.,  vol.  2,  pp.  467-68 ;  Green's 
Estate,  19  Phila.,  55;  Parker's  Appeal,  44  Pa.,  309;  Falkeraon  i^  Day,  15 
PhiU.,  63a 

Widow  of  OhavieB  H.  OampheU 230 

Impediment — ^Presumption  of  death — ^Illinois. 

Soldier's  cohabitation  with  one  Sidney  Francis  in  Kentucky  and  Illinois  from 
about  1864  to  about  S^tember,  1868,  when  they  separated  and  each  was  latBt 
to  another  person,  did  not  constitute  them  married  persona. 
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Soldier's  marriage  by  ceremony  in  Illinois  to  appellant  in  18^  sbe  having  been 
previously  married  in  said  State  to  one  Murdock,  who  left  her  about  1867  to 
go  South  to  raise  a  crop  of  cotton,  appellant  having  heard  from  him  but 
once  thereafter,  when  he  said  he  was  at  the  point  of  death*  and  thereafter 
there  being  a  rumor  of  his  death,  is  held  to  have  been  valid  under  the  de- 
cision in  the  case  of  Johnson  v.  Johnson,  114  111.,  611,  the  death  of  Mur- 
dock  prior  to  this  marriage  being  presumed. 

Susan  Qray «- 37 

Presumption  of  divorce — California. 

Sarah  A.  was  married  to  soldier  by  ceremony  May  1,  1859,  in  Wisconsin,  and 
they  lived  in  the  relation  of  husband  and  wife  until  1880,  when  they 
separated,  and  two  years  later  she  refused  to  allow  him  to  return  to  her. 
On  November  16,  1887,  soldier  was  married  by  ceremony,  under  a  license, 
to  Mary  A.,  in  California,  and  lived  with  her  until  1909,  when  they  sepa- 
rated, and  he  died  December  17,  1912.  Mary  A.  was  not  informed  that 
Sarah  A.  was  living  until  after  the  soldier's  death,  though  Sarah  A. 
heard  of  said  second  marriage.  Both  applied  for  pension  as  widow  of 
the  soldier,  and  Mary  A.'s  claim  was  allowed,  and  that  of  Sarah  A.  rejected 
on  the  ground  she  had  not  shown  herself  to  be  soldier's  widow,  and  she 
appealed. 

'Held:  MsLvy  A.,  having  proved  a  marriage  to  soldier  according  to  the  laws  of 
California,  the  validity  of  which  marriage  had  not  been  questioned  for  many 
years  by  Sarah  A.,  the  presumption  is  that  the  prior  marriage  was  not 
binding  at  the  time  of  the  second  marriage;  that  there  is  no  presumption 
soldier  committed  bigamy,  but  the  presumption  is  that  he  had  obtained 
a  divorce  from  Sarah  A.,  and  the  burden  of  proof  is  on  her  to  overcome 
said  presumption  by  clear,  convincing,  and  conclusive  proof,  which  she  has 
failed  to  do. 

Sarah  A.  McPheeters,  contesting  tcidovo 169 

Bes  Judicata — Michigan. 

The  question  of  the  marital  status  of  a  claimant  for  widow's  pension  having 
been  submitted  to  the  department  or  the  Bureau  of  Pensions  and  decided  on 
proper  evidence,  the  department  is  not  bound  by  a  later  decision  by  another 
tribunal  holding  a  contrary  view.     In  this  case  the  department,  being  in 

.  possession  of  facts  showing  that  claimant  at  the  time  she  married  soldier 
had  a  husband  living  from  whom  she  was  not  divorced,  is  not  bound  to 
accept  a  decree  of  a  State  court  declaring  such  prior  marriage  void,  but 
will  decide  such  question  of  fact  for  itself.  Case  of  Alspaugfa,  19  P.  D., 
284,  modified. 

Loretta  Strouse,  wMoio 140 

Miscegenation — ^Maryland  and  District  of  Columbia. 

The  marriage  in  the  District  of  Columbia  of  a  white  person  and  a  negro,  or 
of  a  white  person  and  a  person  of  negro  descent,  domiciled  in  the  State 
of  Maryland  is  absolut^y  void  within  said  State  of  Maryland,  ch.  264  of  the 
laws  of  Maryland. 

Eleanora  Moore,  toidow 22 

Presumption  of — Creek  Nation. 

The  appellant,  a  member  of  the  Creek  Nation  and  of  mixed  Indian  and  Negro 
blood,  and  the  soldier,  a  white  man,  commenced  living  together  as  hus- 
band and  wife  in  the  year  1884.    She  gave  birth  to  seven  children,  two  by 
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the  soldier  and  five  by  a  married  man  of  mixed  Indian  and  Negro  blood 
by  the  name  of  Vann.  Appellant  and  soldier  separated  after  the  birth  of 
the  first  child  by  Vann,  and  they  never  resumed  their  marital  status.  Her 
relations  with  Vann  continued  for  nearly  a  year  after  the  death  of  the 
soldier  in  1908  and  until  the  death  of  Vann. 

A  presumption  of  marriage '  between  members  of  the  Creek  Nation  does  not 
obtain  from  an  irregular,  limited,  and  partial  cohabitation  of  the  parties 
but  obtains  only  when  the  cohabitation  is  complete  and  such  as  is  usual  be- 
tween persons  lawfully  married.  Fender  v.  Segro,  157  Pac.  Rep.,  103;  41 
Okla.,  318. 

Held:  The  claimant  was  never  the  lawful  wife  of  the  soldier  and  is  not  his 
widow. 

Widow  of  John  W.  White 350 

Presumption  of  death — Common  law — Colorado  and  California. 

Melissa  married  the  soldier  by  ceremony  in  the  State  of  Michigan  July  23, 
1865.  They  separated  in  the  year  1874,  never  resumed  marital  relations, 
and  the  evidence  fails  to  show  they  were  ever  divorced.  The  soldier  re- 
moved to  California  in  said  last  mentioned  year  and  married  the  claimant 
by  ceremony  April  18,  1880,  without  cause  for  belief  that  Melissa  was 
either  dead  or  divorced.  They  lived  together  in  California  as  husband 
and  wife  until  his  death,  March  3,  1915,  without  any  other  attempt  at 
marriage.  Melissa  married  in  Colorado  by  ceremony  one  Shamp,  March  4, 
1899,  and  she  died  June  5,  1904. 

Marriages  as  at  common  law  were  abolished  in  California  in  the  year  1895. 

Held:  As  there  is  nothing  in  the  evidence  to  warrant  a  belief  on  the  part  of 
the  soldier  that  Melissa  was  dead  or  divorced,  death  or  divorce  can  not 
be  presumed,  and  the  marriage  of  the  claimant  and  the  soldier  was  void 
ab  initio  and  never  became  valid.  In  re  Richards*s  Estate,  65  Pac.  Rep., 
California,  1034. 

Widow  of  Isaac  N.  J.  McCumaey 384 

Presumption  of  death-^Massachusetts. 

Claimant's  first  husband,  Calvey,  deserted  her  in  1867.  and  all  knowledge  of 
him  or  his  whereabouts  ceased  in  1871.  She  married  the  soldier,  ceremoni- 
ally, April  30,  1879,  and  lived  with  him  as  his  wife  until  his  death,  April  2, 
1912,  two  children  being  bom  to  them. 

Soldier's  first  wife,  Sarah,  obtained  a  divorce  from  him  in  the  supreme  Judical 
court,  Essex  County,  Mass.,  April  15,  1873,  on  the  ground  of  adultery,  the 
law  at  that  time,  sec.  4,  chap.  331,  1873,  forbidding  the  guilty  party  to  re- 
marry without  authority  of  the  court.  He  married  claimant  without  obtain* 
ing  such  authority. 

Held:  The  facts  warrant  a  presumption  of  death  of  Calvey  prior  to  1879. 

Chapter  427,  Massachusetts,  Public  Statutes,  section  22 ;  chapter  146,  1881,  and 
chapter  499,  1896,  so  modified  and  repealed  previous  legislation  as  to  render 
it  unnecessary  for  soldier  to  have  obtained  the  statutory  permission  to  marry 
again.    The  marriage  of  the  soldier  and  claimant  was  a  valid  one. 

Widow  of  Andrew  F.  Smith 249 

Presumption  of  death — Bemarriage. 

Claimant  and  the  soldier  Jones  were  married  November  13,  1869.  She  was  re- 
married November  25,  1877,  to  one  Minor  without  reasonable  cause  for  belief 
that  her  first  husband  was  dead  or  divorced.  The  first  husband  died  Decem- 
ber 8, 1906,  and  her  second  husband  died  Ck:tober  20, 1910.   No  misrepresenta- 
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tion  or  concealment  of  facta  were  made  by  claimant  i^ildi  ocmld  affect  anj 

party  in  interest  or  not  in  interest  to  the  daim. 
Held:  Claimant  will  not,  on  equitable  grounds,  be  allowed  to  benefit  by  ber  own 

wrong,  or  to  set  up  her  own  immoral  or  unlawful  conduct  as  a  basis  of  a 

claim  for  pension.    She  will  be  held  to  conduslye  proof  that  no  divorce  was 

ever  had  between  herself  and  Jones. 
Furthermore,  if  she  were  the  lawful  widow  of  Jones  she  is  barred  of  title  by 

reason  of  her  open  and  notorious  adulterous  cohabitation  after  his  death. 
The  doctrine  of  estoppel  in  pais  does  not  apply;  and  the  case  of  Cobum,  11 

P.  D.,  408,  and  all  other  cases  of  like  tenor  are  modified  to  conform  to  the 

doctrines  and  principles  herein  announced. 

Widow  of  WiUiam  H,  Jonet 287 

Bemarriage— Common  law— Validity— -West  Viisrinia  and  Pennsylvania. 

L  The  claimant  alleged  a  ceremonial  marriage  in  West  Virginia  and  endeavored 

f  to  show  a  common-law  marriage. 

\  Held:  Where  one  alleges  a  ceremonial  marriage  at  a  certain  place  and  time, 

^  proof  of  a  common-law  marriage  is  not  admissible  in  a  claim  for  pension. 

Solomon,  16  P.  D.,  472. 
Where  parties  are  divorced  on  the  ground  of  adultery,  the  marriage  of  one  of 
'  them  to  the  party  with  whom  the  crime  was  committed,  prior  to  the  death  of 

the  other  divorced  spouse  is  absolutely  void  in  the  State  of  Pennsylvania, 

regardless  of  where  the  marriage  was  celebrated.    In  re  Stuirs  BSstate,  183 

Pa.,  62. 

Widoio  of  Henry  A.  Herriok 457 


Slaves— Kentucky— Act  of  June  14,  1010,  of  Kentucky. 

The  act  of  June  14, 1910,  of  the  Kentucky  Legislature  legalized  the  marital  status 
of  Negroes  who  had  lived  as  husband  and  wife  prior  to  February  14, 1866,  and 
who  continued  so  to  live  up  to  the  date  of  the  death  of  either,  or  were  so  living 
June  14,  1910. 

This  act  has  the  effect  to  make  a  Negro  woman  the  widow  of  a  man  with  whom 
she  had  lived  as  his  wife  prior  to  February  14, 1866,  and  who  so  continued  to 
live  up  to  the  date  of  his  death,  notwithstanding  he  died  prior  to  the  date  of 
the  passage  of  the  act.    Catherine  Arnold,  18  P.  D.,  253. 

If  such  a  woman  married  after  the  death  of  her  first  spouse  she  should  be 
treated  in  claims  for  pension  as  his  former  widow,  provided  she  filed  her  claim 
after  June  14,  1910. 

Widow  of  Overton,  aUaa  Curd 421 

Kentucky. 
In  the  second  section  of  the  act  of  the  Kentucky  Legislature  of  March  22, 1910, 
tunendatory  of  the  act  of  February  14, 1866,  the  legislature  was  speaking  of 
the  same  class  of  persons,  and  the  same  marriages  that  it  had  Just  designated 
in  the  first  section  of  the  act,  and  as  the  slave  marriage  of  soldier  and  claim- 
ant was  never  legalized  under  the  said  act  of  1866,  said  marriage  was  not,  and 
could  not  be,  legalized  under  and  by  virtue  of  said  act  of  March  22,  1910,  for 
the  reason  that  the  soldier  and  claimant,  at  the  time  said  act  took  effect,  were 
not  living  and  cohabiting  together. 

Permelia  White , 108 

Validity  of  remarriage — Michigan. 
Claimant  married  soldier  at  Grand  Rapids,  Mich.,  October  21,  1870,  and  they 
separated  in  1874.     Soldier  married  Elizabeth  Flanigan  at  Qrand  Rapids. 
Mich.,  April  10, 1874,  and  lived  with  her  in  the  ostoisible  ration  of  husband 
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and  wife  until  his  death,  which  occurred  February  6,  1914.  Olalmant  re- 
married September  12,  1881,  at  Detroit,  Mich.,  one  Fox,  and  lived  with  him 
as  his  wife  from  that  time  until  his  death,  April  12,  1908,  and  she  has  gone 
by  his  name  since,  and  is  now  seeking  to  repudiate  her  marriage  to  Fox 
and  to  obtain  a  pension  as  the  widow  of  soldier. 
Held:  That  claimant  has  by  her  conduct  forfeited  all  right  to  the  benefit  of 
doubt  or  assistance  from  the  Government  when  she  seeks  to  establish  a 
claim  as  the  widow  of  the  soldier  and  should  be  held  to  strict  proof  of  every 
essential  element  of  title,  even  though  it  involve  the  proving  of  a  negative. 
The  law  throws  around  claimant's  marriage  to  Fox  the  same  presumption 
of  validity  as  it  does  around  every  marriage,  a  presumption  in  favor  of 
"matrimony  and  legitimacy  rather  than  concubinage  and  bastardy,"  and 
such  presumption  applies  as  well  when  a  party  to  a  marriage  attacks  it  as 
it  would  if  it  were  attacked  by  a  third  party. 

Clara  E.  Hagerty,  at  widow 153 

Void— California. 

Claimant,  while  the  widow  of  soldier  Mitchell,  married  December  19,  1910, 
by  ceremony,  one  Baker  in  the  State  of  California.  This  marriage  was 
annulled  November  24,  1911,  in  said  State  on  statutory  grounds  by  a  court 
of  competent  jurisdiction,  the  decree  reciting  that  the  marriage  was  void 
ab  initio. 

Held:  The  marriage  contract,  voidable  on  its  face  under  the  evidence,  having 
been  found  and  decreed  by  the  court  to  have  been  void  from  its  Inception, 
the  decree  of  annulment  had  the  effect  of  restoring  claimant  to  her  former 
status  as  the  widow  of  Mitchell. 

Case  of  Alice  B.  Nickels,  19  P.  D.,  297,  reaffirmed. 

Widow  of  Ela  MitcheU 807 

HINOBa 

Helpless— Act  of  April  10,  1008. 

The  helpless  child  of  the  soldier,  not  a  member  of  the  widow's  family  nor 
cared  for  by  her,  was  granted,  after  he  had  passed  his  pensionable  majority, 
a  pension  of  $12  per  month  by  special  act. 

Held:  The  soldier's  widow  has  no  title  to  pension  while  the  child  is  in  receipt 
of  pension,  by  reason  of  the  provisions  of  the  second  section  of  the  act  of 
April  19,  1908,  as  amended  by  the  third  section  of  the  act  of  September  8, 
1916. 

Widow  of  WiUiam  P.  Coleman 415 

Proof, 

Under  ordinary  circumstances  the  marriage  of  a  helpless  minor  pensioner  is 
strong  indication  that  the  pensioner's  helplessness  has  ceased. 

Minor  of  Tacey,  aUas  Locke 400 

Survivorship. 

The  soldier  died  in  the  service  December  28,  1864,  leaving  a. widow  and  five 
children,  all  under  16  years  of  age.  She  died  March  15,  1868,  without  having 
been  allowed  pension,  and  an  application  for  minors'  pension  in  behalf  of 
the  five  children  was  filed  April  10,  1878,  claim  being  admitted  July  3, 
1900.  The  share  of  one  of  the  children,  John,  was  withheld,  awaiting 
knowledge  of  his  existence  and  whereabouts* 
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Henry  filed  April  12,  1917,  an  affidavit  stating  he  was  the  only  sorvivor  of  the 

five  children  and  claiming  he  was  entitled  as  such  sole  snrviyor  to  John's 

share,  which  had  been  withheld. 
Held:  Children  whose  pensionable  period  has  expired  do  not  acquire  title  by 

succession  or  as  survivors  to  the  share  of  a  decedent. 
(This  decision  apparently  overrules  certain  statements  in  Shults  2  P.  D.  298, 

Brady  3  P.  D.  90,  McAlister  3  P.  D.  318,  and  Martin  5  P.  D.  268.     Sec 

also  op.  Atty.  Genl.  839.) 

Minors  of  Martin  Neff 352 

PATHOLOOY. 
Dementia  praeooz. 

Dementia  praecox  is  a  process  of  mental  dissolution,  which  makes  its  ap- 
pearance in  persons  specially  predisposed  to  this  form  of  insanity,  mainly  be- 
tween 15  and  30  years  of  age,  wherein  there  is  a  profound  disorder  of  the 
internal  secretions  involving  the  sex  glands.  This  disease  in  this  case  was 
manifested  in  claimant  seven  months  after  enlistment  by  delusions,  hallucina- 
tions, and  irresponsibility  while  serving  at  Schofleld  Barracks,  Hawaii,  with 
nothing  in  his  service  to  account  for  the  condition,  and  it  is  concluded  that 
the  same  could  not  have  resulted  from  any  ordinary  military  duty,  and  was 
not  incurred  in  line  of  duty. 

Joshua  E.  Howard 113 

Disease  of  heart— Broncho-pneumonia. 

Soldier  was  pensioned  on  account  of  an  organic  disease  of  the  heart  the  result 
of  rheumatism  and  died  at  the  age  of  65  years  of  broncho-pneumonia  of  12 
days'  duration. 

Held:  That  inasmuch  as  broncho-pneumonia  in  adults  suffering  from  an  organic 
disease  of  the  heart  is  almost  always  fatal,  and  in  view  of  the  fact  that  the 
request  of  the  medical  referee  in  the  case  of  Trask,  9  P.  D.,  113,  for  au- 
thority to  admit  cases  where  disease  of  heart  seriously  complicated  any 
lung  affection  was  granted  by  the  department,  and  ever  since  has  been 
regarded  as  the  proper  practice,  the  facts  in  this  claim  fully  warrant  its 
allowance. 

Emma  C.  Derhy,  toidow 66 

Leprosy — ^Etiology. 

The  exact  period  of  time  between  a  possible  infection  of  leprosy  and  its  appear- 
ance can  not  be  definitely  fixed,  but  is  from  2  to  20  years. 

Held:  The  soldier  served  in  the  Philippine  Islands,  he  was  pensioned  for  lep- 
rosy, he  died  of  said  disease,  and  the  record  shows  facts  from  which  it  is  a 
warrantable  presumption  that  he  contracted  the  fatal  disease  in  service  and 
line  of  duty  in  the  Philippine  Islands. 

Widow  of  Samuel  Jam^s 464 

Malarial  poisoning. 

The  appellant's  claim  for  pension  was  rejected  on  the  ground  there  was  no 
medical  or  other  satisfactory  evidence  that  he  suffered  from  alleged  ma- 
larial poisoning  at  the  date  of  his  discharge  from  service,  December  30,  1896. 
or  thereafter  prior  to  1905. 

.The  evidence  presented  failed  to  show  that  he  manifested  during  said  period 
pathologic  changes  in  liver,  spleen,  and  digestive  organs  characteristic  of 
chronic  malarial  poisoning.  Acute  attacks  of  malarial  fever  while  residing 
in  a  malarial  locality  merely  indicated  he  was  subject  to  reinfection  by  the 
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malarial  parasite.    Pensions  are  not  granted  on  account  of  malarial  fever, 
but  for  Incapacitating  disability  due  to  permanent  pathologic  changes  in 
liver,  spleen,  and  digestive  organs,  or  recognized  sequelae. 
Case  of  Muller,  18  P.  D.,  380,  distinguished. 

Robert  Hatid . 214 

Tuberculosis. 

A  conclusion  that  tubercle  bacilli  were  Implanted  In  claimant's  lungs  during 
an  attack  of  typhoid  fever  in  September,  1898,  and  lay  dormant  for  a  period 
of  15  years  and  then  became  active  is  not  warranted  by  medical  authority. 
It  Is  held,  on  the  contrary,  that  it  was  more  probable  the  acute  manifestation 
of  tuberculous  infection  In  August,  1910,  had  its  origin  in  the  attack  of 
pleurisy  in  1905. 

George  L.  Laicaon 76 

Soldier  was  pensioned  from  the  date  of  his  discharge,  August  2,  1865,  to  the 
date  of  his  death,  December  12,  1912,  for  chronic  bronchitis  and  nasopharyn- 
geal catarrh  and  resulting  deafness,  sequelie  of  an  attack  of  measles  in  March, 
1864.  His  rate  of  pension  was  increased  from  time  to  time  from  $4  to  $80 
per  month,  the  latter  rate  commencing  from  the  date  of  the  certificate  of  a 
medical  examination  made  August  8,  1912,  when  it  was  reported  that  the  pul- 
monary disease  presented  characteristic  symptoms  of  chronic  fibroid  phthisis, 
and  there  was  marked  nasopharyngeal  catarrh,  with  perforation  of  the  nasal 
septum  and  closure  of  the  Eustachian  tubes.  He  died  of  pulmonary  tubercu- 
losis. 

Held:  That  as  medical  authorities  show  that  pulmonary  tuberculosis  may  simu- 
late simple  bronchitis,  and  at  times  it  is  difficult  to  make  a  positive  diagnosis 
between  chronic  bronchitis  and  Incipient  pulmonary  tuberculosis,  and  as  it 
is  impossible  to  separate  the  symptoms  attributable  to  the  so-called  chronic 
bronchitis  In  this  case  from  those  attributable  to  tuberculosis,  or  to  determine 
when  tuberculosis  first  became  a  factor,  if  it  did  not  originate  in  the  service 
as  a  sequelae  of  measles,  soldier's  death  from  pulmonary  tuberculosis  Is  ac- 
cepted as  due  to  his  military  service. 

Widow  of  Arthur  A.  Chenoweth 90 

Typhoid  fever. 

The  appellant  alleges  and  it  is  shown  that  he  suffers  from  a  rigid  spinal  column, 
which  condition  he  avers  Is  the  result  of  an  attack  of  typhoid  fever  from 
which  he  suffered  during  his  military  service,  and  that  the  same  conforms  to 
a  disease  of  the  vertebrae  designated  by  medical  writers  as  "  typhoid  spine." 

The  evidence  further  shows  he  suffered,  after  discharge,  from  arthritis,  which 
affected  the  joints  other  than  those  of  the  vertebra,  including  the  Jaw,  indi- 
cating the  disease  of  back  Is  not  the  condition  known  as  typhoid  spine. 

Held:  He  Is  not  entitled  to  be  pensioned  for  disability  due  to  typhoid  fever. 

WiUiam  C,  Donlevy 865 

Vaccination. 

This  claim  for  pension  on  account  of  disease  of  left  knee,  alleged  as  resulting 
from  the  administration  of  typhoid  prophylactic  vaccine,  was  rejected  on  the 
ground  that  the  cause  of  same,  gonorrheal  infection,  existed  prior  to  enlist- 
ment As  to  the  alleged  effects  of  the  administration  of  typhoid  prophylactic' 
vaccine  the  surgeons  general  of  the  Army  and  Navy  report  that  out  of  219,000 
administrations  of  the  same  no  permanent  bad  results  had  been  observed. 
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The  department  holds  that  the  disease  of  left  knee,  alleged  as  cause  £or  paislon 
in  this  case,  was  due  to  gonorrheal  infection  existing  prior  to  enlistment  and 
not  to  the  administration  of  tsrphoid  vaccine  nor  to  a  cause  originating  in  the 
military  service  in  line  of  duty. 

Alfred  G,  8iinp$on 95 

Varicose  veins. 

Soldier  was  pensioned  on  account  of  varicose  veins  of  left  leg,  result  of  typhoid 
fever,  from  August  24, 1911,  and  his  claim  for  varicose  veins  of  lower  abdomen 
was  rejected  January  81, 1914,  on  the  ground  of  no  record  at  the  War  Depart- 
ment of  said  disability  and  no  medical  or  other  satisfactory  evidence  showing 
origin  and  existence  of  the  same  in  the  service.  In  March,  1918,  it  was  shown 
that  the  enlargement  of  the  internal  saphenous  veins  of  left  leg  had  extended 
to  the  saphenous  opening  at  upper  and  inner  part  of  the  thigh,  and  that  the 
superficial  veins  of  the  left  lower  abdominal  region  were  also  enlarged. 

H^d:  That  when  the  varicose  condition  of  the  internal  sapheneous  vein  has  ex- 
tended to  this  opening  the  superficial  veins  of  the  lower  abdominal-  region  on 
the  same  side  of  the  body  would  l)ecome  involved,  and  this  daim  should  have 
been  approved  for  varicose  veins  of  left  leg  and  left  lower  abdominal  region, 
sequelSB  of  typhoid  fever. 

John  A.  M09by -—■-,,.., 47 

PBACnCB. 

Bnles  XIV  and  XVI,  Secretary's  Office. 

Where  service  of  a  copy  of  an  appeal  is  made  by  registered  letter,  as  In  this 
case,  and  the  registry  receipt  attached  to  the  appeal  filed  is  not  accompanied 
by  the  sworn  statement  mentioned  in  Rule  XIV,  Rules  of  l^ractice,  showing 
that  said  receipt  was  the  return  receipt  for  the  package  containing  a  c<^y 
of  the  appeal  in  conformity  with  Rule  XYI,  Rules  of  Practice,  such  appeal 
will  be  dismissed. 

Brigham  v.  Brighatn 27 

Short  certificate. 

On  an  original  adjudication  of  a  claim  under  the  general  law  it  Is  proper  to 
allow  pension  from  the  date  of  filing  the  claim  to  a  date  when  the  evidence 
shows  that  the  disability  had  ceased  to  exist,  not  necessarily  to  tke  date 
of  a  medical  examination  showing  such  fact 

Jacob  W.  Regitz 78 

SEBVICB. 

Axlsona  Tolunteers. 

Glaimant's  enlistment  and  service  in  the  Territory  of  Arisona  subsequent  to 
June  1,  1865,  was  not  active  war  service  in  aiding  the  suppression  of  the 
armed  forces  of  the  Ck>nfederate  States,  and,  therefore,  not  such  service  as 
is  contemplated  by  the  act  of  May  11,  1912. 

Cheroquis  {now  CheroquU  Erattut) 8 

Commencement  of — Drafted  man. 

The  military  service  of  a  drafted  man,  pensionable  tmder  the  act  of  May  11, 
1912,  commences  from  the  date  of  bis  acceptance  by  the  board  of  enrollment 
in  accordance  with  the  provisions  of  the  draft  act  of  March  3,  1868. 


INDBX  TO  DEGISIOm  607 

Money  erroneoiuily  paid  to  a  pensioner  can  not  be  recovered  by  Uie  Government 
by  withholding  payment  of  current  pension  unless  occasioned  by  fraud  or 
mistake  of  fact 

William  H,  Smith 191 

Lencrth  of— Desertion. 

Claimant's  enlistment  in  the  Regular  Army,  in  a  loyal  State,  subsequent  to 
April  13,  1865,  is  not  deemed  an  enlistment  in  and  for  the  War  of  the 
Rebellion,  and  his  service  thereunder  is  presumed  not  to  have  been  ren- 
dered during  said  war,  and  such  service  can  not  be  accepted  as  pensionable 
service  under  the  provisions  of  the  act  of  June  27,  1S90.  John  Barle- 
young,  7  P.  D.,  214,  and  Edward  Farrell  et  al.,  7  P.  D.,  632. 

Claimant's  enlistment  in  the  Thirteenth  Ohio  Cavalry  while  under  military  age 
on  a  forged  consent  of  his  parents  was  illegal,  and  the  military  authorities 
having  failed  to  muster  him  thereunder,  or  to  grant  him  a  discharge  from 
said  organization,  he  had  no  service  under  such  enlistment  that  could  be 
considered  for  pensionable  purposes  under  section  2  of  the  act  of  June  27, 
1890.  Furthermore  claimant  was  not  honorably  discharged  from  said  Ohio 
cavalry. 

The  time  claimant  was  in  desertion  from  the  Thirteenth  Maryland  Infantry 
and  under  arrest  and  confinement  while  undergoing  a  general  court-martial 
and  until  he  was  returned  to  duty  (47  days)  was  properly  deducted  in 
computing  the  length  of  his  service  in  said  organization  for  pension  pur« 
poses  under  section  2  of  the  act  of  June  27,  1890,  and  the  act  of  May  11, 
1912. 

William   Dugent 6 

Lencrth  of — ^Volunteer  organization — White  and  colored  troops. 

Enlistments  in  volunteer  organizations,  white  or  colored,  entered  into  in  loyal 
States  on  or  before  April  18,  1865,  and  in  other  States,  Territories,  and  the 
District  of  Columbia  on  or  before  June  1,  1865,  were  enlistments  for  the 
War  of  the  Rebellion ;  and  service  thereunder,  in  volunteer  organizations,  is 
pensionable  service  within  the  meaning  of  the  act  of  May  11,  1912,  and  the 
kindred  acts  of  June  27,  1890,  May  9,  1900,  February  6,  1907,  and  April 
19,  1908,  up  to  the  date  of  discharge,  but  not  beyond  August  20,  1866. 

Held:  Tennessee,  not  being  a  loyal  State,  and  the  soldier  having  enlisted  in  said 
State  prior  to  June  1,  1865,  his  enlistment  was  an  enlistment  for  the  War 
of  the  Rebellion;  and  having  been  discharged  prior  to  August  20,  1866, 
his  service  was  pensionable  under  the  act  of  June  27,  1890,  to  the  date  of 
his  discharge. 

The  decision  in  the  case  of  Millie  Rushing,  19  P.  D.,  109,  is  overruled  so  ftur 
as  it  is  inconsistent  with  the  present  opinion. 

Widow  of  Benjamin  Rushing 257 

Kidsbipmen— Practice  cruise. 

1.  Service  of  a  midshipman  on  the  Marion  from  June  20  to  September  9,  1865, 
on  a  practice  cruise,  limited  to  Long  Island,  Block  Island,  and  Vineyard 
Sound  and  Chesapeake  Bay,  was  not  a  service  of  90  days  during  the  Civil 
War  within  the  meaning  of  the  act  of  May  11,  1912. 

2.  The  decisions  in  the  cases  of  Holmes  E.  Offley,  18  P.  D.,  275,  and  Aretas  M. 
Legg,  promulgated  May  12,  1914,  1275  P.  L.  Bk.,  183,  are  hereby  expressly 
overmied. 

Artiag  M.  Legg 146 


508  INDEX  TO  DECISIONS. 

United  States  Army — ^Date  of  entry. 

The  soldier,  a  member  of  the  National  Guard  of  the  District  of  Columbia,  re- 
sponded to  the  President's  call  of  June,  1916,  under  the  act  of  January  21, 
1903,  as  amended  by  act  of  May  27,  1908,  reported  for  duty  at  the  rendezvous 
June  21,  1916,  was  mustered  into  the  United  States  service  July  6,  1916,  and 
was  discharged  July  11,  1916. 

He  alleged  he  sustained  an  injury  to  the  head  in  the  United  States  service  in 
line  of  duty  about  July  1,  1916.  The  record  shows  him  unfit  for  service  at  his 
physical  examination  for  United  States  service,  and  that  he  was  discharged 
by  reason  of  disability,  similar  in  a  measure,  so  far  as  effects  are  concerned, 
to  that  alleged. 

Held:  He  was  in  the  military  service  of  the  District  of  Columbia  on  the  date  of 
the  alleged  injury.    The  date  of  his  entry  into  the  military  service  of  the 
United  States  was  July  6, 1916,  the  date  he  was  mustered  into  such  service. 
Charles  E.  Greer 306 

SPECIAL  ACT. 

Act  of  Auerust  7,  1882. 

Where  a  special  act  states  In  terms  that  its  grant  of  pension  shall  be  subject  to 
the  provisions  and  limitations  of  the  pension  laws,  a  widow's  title  thereunder 
is  limited  by  the  provisions  of  the  act  of  August  7,  1882 ;  provided  she  was 
guilty  of  notorious  and  adulterous  cohabitation  after  the  date  of  the  passage 
of  the  special  act. 

Widow  of  W.  E.  Converse 440 

Existing  law. 

The  claimant  was  pensioned  as  widow  of  the  soldier  under  the  act  of  Jime  27, 
1890,  at  $8  per  month,  the  rate  being  increased  by  special  act  to  $30  per  month, 
February  22, 1897,  said  pension  ceasing  on  her  remarriage  July  15,  1897.  Her 
second  husband  died  August  28, 1899,  and  she  filed,  December  23, 1916,  applica- 
tion for  renewal  under  section  2,  act  of  September  8,  1916,  and  was  allowed 
a  rate  of  $12  per  month,  said  rate  being  provided  by  act  of  April  1©,  1908. 
She  contends  the  renewal  rate  should  be  $30,  by  virtue  of  the  special  act 

Held:  The  special  act  was  not  an  "existing  law"  in  force  on  the  date  of  the 
approval  of  the  act  of  September  8,  1918. 

Widow  of  Ely  S.  Parker 277 
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